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Rawlinson  versus  Stone.    In  Error.  B.  R. 


preniiibry 
note  payaUe 
to  A.  B.  or 
hia  order, 

A.  B. ;    Rawlinfon  the    defendant   below    demurred    fpecially  "*y  ^  in- 
to the  declaration,  and  ftiewed  for  caufes  of  demurrer ;    ly?.  That  ^^^^ftt 
S/onf,  in  his  declaration,'  had  not  m^de  a  profcrt  in  curiam  of  by  bia  admi* 
the  letters  of  adminiftration  ;  and  2dl)\  lliat  it  did  not  appear  n»ft«trii; 
by  whom  adminiftration  was  granted;  a  third  objeftion  was  dorfecbetac 
taken  at  the  bar  of  the  C.  -6.  viz.  That  an  executor  or  admini-  plaintiff, 
ftrator  cannot  by  indorfement  negotiate  or  aflign   over  a  pro-  need  not 
miffory  note  by  the  cuftom  of  merchants,   fo  as  to  give  the  in-  ^tj^i^^J^. 
dorfee  an  a£Uon  thereupon  in  his  own  name,  iigmofxhe 

■    letters  of  ad« 

This  cafe  was  argued  in  C.  B.  three  times ;  the  laft  time,  in  ^'^^^* 
Hilary  term  18  Gfo,  *t.  by  Serjeant  Prime  for  the  plaintiff  there  137,  i6f. 
[^S/one]^  and  Serjeant  Birch  for  the  defendant  ther£  [Razijlinfdn]^  *  Stra.  i»5o. 
when  per  totam  curiam^  the  two   firft  objeftions  were  over-  ^*S'  '*'^* ' 
ruled,  becaufe  the  letters  of  adminiftration  cannot  be  fuppofed  rsee  i  Term 
to  be  in  the  cuftody  or  power  of  the  plaintiff  5/^;?^  the  indorfee  ;  Rep.  K*  B, 
and  upon  the  trial  of  the  caufe,  it  would  be  incumbent  upon  him  *^7*  ^****  ^^ 
to  ftiew  to  the  court  and  the  jury,   that  the  perfonWho  in-  liable  perron- 
dorfed  the  note  to  him  was  the  legal  and  proper  adminiflratop  al'r  on  fuch 
of  A,  B. ;   and  the  third  objeftion  was  likewife  over-ruled,   be-  "»<>o'fe«n«nLj 
caufe  it  is  well  known  to  be  the  conftant  prafticc  andufag© 
among   merchants   for  executors  and  adrainiftrators  to  indorle 
and  negotiate  both  promiffory  notes  and  bills  of  exchange  ;  and 
the  courts  of  juftice  will  always   endeavour  to  adapt  the  rules 
of  law  to  the  ufage  and  cour'fe  of  trade,  ad  ea  qua  frequentius  Maxim* 
accidunt  jura  adaptantur :  and  the  courts   of  Law  are  war- 
ranted in  thiSf  by  the  words  of  the  ftatute  3  and  4  Ann,  c,  9: 
yf(?.  1.  which  fays,  that  promiflpry  nptps,  payable  to  any  perfon 
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or  perfons,  his,  her,  or  their  order,  (hall  be  affignable  or  in- 
doriable  over  in  the  fame  manner  a»  inland  bills  of  exchange  are 
or  may  be  according  to  the  cuftom  of  merchants.  The  court 
faid,  that  the  eguiuwle  intereft  in  the  note  i$  converted  into  a 
legal  int^r^^  wi  the  whole  interdl  is  veted  in  the  admini- 
Arator,  who  beJFore  the  (latute  might  have  afligned  his  equitable 
intereft,  and  fince  the  ftatute  may  now  aflign  his  legal  intereft. 
Judgment  was  given  for  the  plaintiff  5/<?«^  below  by  the  whole 
court  of  C.  B.  whereupon  Ravdinfan  broujght  a  writ  of  error^ 
and  afligned  the  general  errors ;  and  in  this  term  the  cafe  was 
argued  by  Sir  Thomas  Bootk  for  the  plaintiff  in  error,  and  by 
]M&.  Far  a  lot  the  defendant  in  trtor. 

Sir  Thomas  BooiU  objeded,  ijl.  That  apromiffory  note  pay. 
able  to  ah  inteftnte  or  bii  ordf  r,  i|  not  ^tmgnable  or  indorlable 
over  by  his  a^lminiftratrix,  fo  as  to  enable  the  indorfee  to  bring 
an  a£}ion  thereupon  in  his  own  name,  and  that  it  was  incumbent 
upon  Siome  the  plaintiff  below  to  have  alledged  and  (hewn  (which 
lie  has  not)  in  bis  declaration,  that  by  tlie  cuftom  of  merchants 
inland  bills  of  exchange  are  affignable  and  indorfable  over  by  ad* 
xiiniftr^rs  or  executors  ;  for  that  the  Statute  of  tlu  %  Q  A  ^ 
j^uun  Ann  only  makes  notes  of  hand  negotiable  in  the  fame 
mahiitr  as  inland  bills  of  exchange ;  and  he  faid,  in  an  afiion 
upon  a  bill  of  exchai^e,  unlefs  the  plaintiff  declares  upon  a  cuf* 
lorn  to  fupport  the  ^umfffit  accordmg  to  the  common  form,  the 
sBioa  will  not  be  maintainable^  and  cited  i  Lord  Raym*  28 1. 175. 

aify.  Sir  JJumas  BooiU  objefiedL  that  the  plafaitiff  has  not  in 
his  declaration  made  a  prcjeri  in  curiam  of  the  letters  of  admini* 
ftration,  fer  that  perhaps  the  adminiftration  in  this  cafe  might  be 
granted  by  ^ peculiar^  and  if  fo,  the  right  of  committing  admi- 
Biftratjoa  by  fuch^u&ir  oyght  to  be  alledged,  and  is  a  matter 
of  fubftance  and  uaverfaUe ;  for  di  communijure^  here  in  £ff^« 
land  it  belonj^s  to  the  ordinary  to  grant  adminiftration  ;  and  m 
fopp^  of  this  objcfiioB  be  cited  Jknham  v.  Steven/on.  6  Mpd. 
•41,  242.  and  prayed  thai  the  judgment  might  be  reverfed. 

Mr.  ford  for  the  defendant  in  error.  Two  obje£Hons  are 
taken,  ifi^  That  a  note  of  hand,  payable  to  one  or  tus  order,  is 
net  iadorfable  by  his  adminiftratnx.  si,  That  every  indorfee  of 
f^h  nou  being  a  plaintiff,  ought  to  bring  the  letters  of  admini- 
Itration  into  court. 

In  anIWer  to  the  i>f  objection,  it  muft  be  admitted,  that  pro. 
mffory  notes  were  net -affignable  or  mdorfable  in  point  of^law 
before  thejle/ir/!tf  ofiki  3  &  4  ofQ.  Ann^  but  bills  of  exchanffe» 
by  the  lavr  si^  cuftem  of  merchants,  were  always  indoriabfe  ; 
smI  by  Mm  ftatnte  viei  ol  band  werf  made  xAdariabie  in  hk^ 
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manner  as  bills  of  e^tchaQgo,  to  ihe  uiteat  to  ^encourage  trade 
«nd  commerce,  which,  the  preamble  of  thie  ftatute  fays,  witi  b^ 
^Dyuch  advanced,  if  fuch  notes  fiiall  have  the  {asie  eStSt,  as  isi^ 
laad  bills  of  exchange,  and  JhalL  be  asi^goiiated  in  -the  like  man- 
lier:  a;n  adminiftrator  of  a  mcrchaiH*  having  ^e  <il%rolute  orc^ 
perty  of  a  note  of  hand  or  a  bill  of  exchange  may,  by  the  q^qi 
of  merchants  indorfe  and  negotiate  the  fame ;  it  he  could  not,  it 
5Arould  tend'lo  c^fcowi^tge  rather -than  onpouz^ge  |rade  and  -<^m* 
jnerce,  contrary  to  the  very  purview  of^hejlatute;  forilippofip 
B  merchant  in  BolUnd  has  a  bill,  or  a  «ote  of  band  uposi  ji 
jnerchant  in  L^ndon^  moSt  his  executor  or  adminiftratpr  come 
liere  into  M^giand  to  iue  for  it,  and  jhall  he  not  be  able  ip  o^ 
xlorle  it  over  ?  If  this  be  law,  it  mil  !go  a  great  wi^'towai'ds  ruio^ 
ing,  initead  of  encouneing  trade  and  commerce.  A  noteof  )ian4» 
|>ayable  to  A.  B.  or  or^r,  is  not  fo  affixed  to  thcperjofn  of  y£.  JI. 
individually,  that  nobody  elfe  ciud  indorfe  or  negotiate  the  fame 
note  ;  for  it  has  been  determined,  that  a  wonian,  while  fole, 
iiavirvg  a  note,  cf  iumd  payable  .to  heilfelfor  order,  and  bein^  pof- 
^eifed  thereof  marries,  (he  cannot  by  law  indorfe  or  affign  u  ovjdr 
^wbile  (he  is  covert ;  for  it  is  the  abfolute  (ble  prc^rty  of  her 
jhuiband,  and  he  alone  can  indprfe  it.  And  as  to  what  was  faid 
by  Sir  Th&mas  BootU^  that  the  pkimiff  below  ought  to  Jiave  al- 
.Jedged  and  Qiewnin  his.  declaration,  tlut,  by  the  cuftom  of  .meil- 
chants,  hilb  of  exchange  are-indorfahle  by  admintftrators  or  exe- 
cutors, the  cafe  ol  Er^nt  v.  Murray^  2  Ld.  Raym.  1542,  is  an 
anfwer ;  for  there  the  court  reiblved,  that  the  law  took  notice  of 
the  cuftom  of  merchants,  without  fetting  it  out  fpecially,  and  that 
4f  a'bill,  as  fetoUt  in* a  declaration,  .^peared  to-be  within  the 
cuftom  of  merchants,  it  was  fufticient.  -  > 

In  anfwer  to  the  a</dbjc£lion :  To  be  fure,  he  Vho  brings  an 
aiftion  by  a. particular  authority,  muft  fliew  ikat  authority  to  the 
-court ;  but  with  regard  to  the  prefent  defendant  in  error,  who 
has  no  ri^ht  to  the  poiFeflion  of  the  letters  of  adminiftration, 
the  law  Will  not  require  him  to  produce  them  to  tlie  court,  be- 
caiife  it  is  not  in  his  power  fo  to  do  :  And  in  order  to  fliew  in 
what  cafes  a  perfon  m  pleading  is  or  is  not  obliged  to  fhew  to 
Jthe  court  a  deed  or  writing,  Mr.  Ford  cited,  ,5  ^cpr  j^,  75. 
Wymarke's  Cafe.  10  Rtp.  94,  a.  DoBor  IzyjitLd's  Cafe.  tro. 
Car.  209.  Gray  v.  Fwder.  Cro,  jfac.  70.  Da^  &  Kent^  v. 
Penkevon^  and  prayed  that  the  judgment  might  be  affirmed. 

Lee  Chief  Juftice:  &uppofe  a  plaintifi'is  afii^nee  of  a  leafc 
aSgned  xo  hhn  by  an  aominiftratoac,  is  he  obhged  to  make  3 
^0/f.rt  ini^uriam  of  the  lettersof  admixiifiralion  7  I  am  of  opinion 
lie  is  not.  There  liath  been  ^no  cafe  cited,  on  either  fide  of  the 
qneftion,  whetber  the-prcfcnt  raftioA  is  miintainable  or  not :  The 
^61.  of  parliamenthas  made  pxoiniflbry  notes  indtnfablc  and  afiign- 
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able  in  like  manner  as  bills  of  exchange,  ^^/i^ra/^  ;  and  if  the 
piaintiffin  error  wotild  reftrain  or  confine  this  power  of  indorfing 
or  afligning  notes  to  the  perfons  onjy  to  whom  fuch  notes  are 
payable,  it  lies  upon  him  to  (hew  that  this  is  fo,  by  the  true 
meaning  and  conftru£lion  of  the  fiatute  ;  but  th<U  he  has  not 
done. 

.  The  whole  intereft  and  property  of  this  promiflbry  note  was 
in  the  adminiftratrix  ;  which  note,  in  its  nature,  is  made  aflign- 
able  by  a£^  ot  parliament ;  and  therefore  I  fay  again,  that  it  is 
incumbent  upon  the  plaintiff  in  error  to  make  it  out  that  it  is 
not  aflignable  in  the  hands  of  the  adminiftratrix;  but  why  it 
ihould  not  be  aflignable  in  the  hands  of  her  who  hath  the  whole 
.  property  in  it,  I  cannot  tell ;  and  if  inquiry  was  to  be  made  into 
the  ufage  among  merchants,  I  believe  <  there  would  be  found 
many  inftances  of  thefe  notes  being  ailigned  by  adminiflrators. 

As  to  the  2^  obje£lion,  I  think  it  has  received  a  very  full  an- 
fwer.  In  an  a3ion  brought  by  an  adminiftrator  himfelf,  whofe 
power  to  fue  is  founded  upon  tne  letters  of  adminiftration,  it  muft 
'  .  be  alledged  in  the  declaration,  that  adminiftration  was  committed 
to  him,  and  that  thofe  who  granted  it  had  a  right  to  grant  it ; 
but  he  who  claims  under  an  adminiftrator,  has  no  occafion  to 
make  a  proferi  in  curiam  of  the  letters  of  adminiftration,  becaufe 
he  has  not  the  fame  in  his  power  or  cuftody.  Upon  the  whole 
I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Wright  Juftice,  fpoke  to  the  like  effeft,  and  was  of  the  fame 
opinion. 

Denifon  Juftice,  fpoke  to  the  like  eflfeft,  and  moreover  faid. 
That  as  this  cafe  came  before  the  court  upon  a  demurrer  in  law, 
the  queftion  was,  Whether  this  is  not  a  good  indorfement  in 
point  of  law  ?  And  h^  was  of  opinion  that  it  was  good,  and  that 
the  aft  of  pafliament  muft  have  a  Uberal  conftru£tion,  it  being 
made  for  the  benefit  of  trade  and  commerce. 

But  Mr.  Juftice  Denifon  further  faid  ;  That  if  it  Jiad  appeared 
to  the  court  upon  a  fpecial  verdift,  that  there  was  no  fucli  cuftoin 
among  merchants,  as  for  adminiftrators  to  indorfc  or  aifign  bills 
of  exchange,  it  would  have  been  a  very  different  cafe  from  the 
prefent ;  but  that  no  fuch  thing  appeared,  and  in  truth  that  the 
cuftom  is  for  adminiflrators  to  mdorfe  and  afTign  bills ;  that  he 
prcvioufly  had  fpme  notice  of  this  cafe  coming  before  the 
court,  and  therefore  had  inquired  touching  the  ufage  among 
merchants,  and  been  well  informed  that  it  was  the  conflant 
ufage  amonffft  them,  for  adminiftrators  ,to  indorfe  and  affign 
over  bills  of  exchange  made  payable  to  their  inteftates  or  order : 

That 
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That  fuppofe  a  note  of  hand  Is  made  payable  to  zfemefoU  before    ' 
nlarriage,  and  ihe  afterwards  marries,  being  poflefled  of  the  note, 
payable  to  herfelf  or  order,  (he,  being  covert,  cannot  indorfe  A  note  pay- 
and  afiign  over  the  fame.    And  to  this  purpofe  he  cited  a  cafe  of  ^^  *^J^  ^ 
Connor  and  Martin^  in  C.  B,  Ea/ler^  8  ueo*  t.  which  he  himfelf  o^,  ^ 
took  a  note  of  in  that  court ;  it  was  an  a3ion  brought  by  the  nurriet,  it 
indorfee  of  a  promiflbry  note,  payable  to  Su^n  Connor  or  her  ^^^•^*' 
order,  and  given  to  her  before  marriage ;  which  note,  after  her  property,*aiid 
marriage,  and  while  covert,  ihe  indorfed  to  the  plaintiff:   The  ihecanoot 
defendant  pleaded  that  Sufiin  Connor  was  married  at  the  time  of  ^"**^,^ 
the  making  the  indorfement :  The  plaintiff  demurred ;  and  the  £be*a  a»f^ 
queftion  upon  argument  was.  Whether  the  plaintiff  could  main-  i  Str.  516. 
tadn  the  icUon  upon  a  note  indorfed  by  ^'Jeme  covert?  The  ^n<*f««  «^- 
whole  court  were  of  opinion  that  xhefcTne  covert  could  not  aflign     ""*  ^^^'* 
the  note,  becaufe  by  act  of  law  it  became  the  fole  right  and  pro* 
perty  of  her  hufband :   This  (hews  that  it  was  not  an  intereft 
fixed  to  her  perfon,  becaufe  if  it  had,  (he  might  have  indorfed 
it.    He  alfo  faid,  that  the  2d  obje&ion  had  been  fully  anfwered; 
and  that  he  was  of  the  fame  opuiion  with  the  C.  J.  and  Wright 
Juftice. 

Fofter  Juftice,  of  the  fame  (pinion. 

Judgment  aCBrmed  per  totam  curiam] 
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!^tween  Theodore  Tkrl^y,  Brother  and  Heir  at  Law 
0f  Ytflieent  Darlqr  disceafed^  PlaintifF; 
A  N  i> 
Elfeabetlir  fiaricy,   Widow,    Gfeorge    Vlflcent  Lang- 
'  worthy,  Grarland  Langworthy  and  Eflex  his   Wife, 

Sarah  Marfhall,  Wi(^W5  Robert  Gould  and  Mary 
his  Wife,  and  John  Trehawke,  Defendants. 

THIS  cafe  was  made  for  the  opinion  of  the  judges  of 
the  court  of  Common  PUas^  by  an  order  of  the  court 
oi  Chancery  of  the  loth  ol  December  1766  ;  which  ftates, 

Acafefeot         That  the  plaintifiTs  brother,  Vincent   Barley  deccafed,  was 

^«"**        feifed  in  fee  of  the  premiffes  in  queftion  ;   viz.  the  manor  of 

^o^ery  op-  Trexmthie^  the  moiety  of  the  manor  of  Relaion '  Peverell^  Battens^ 

on  the qucf-  Adacroft^  Bowda^  irefwelU  Trefellan^  Lanxton^  Trewanet,  and 

doily  whether  j^q  twelve  parts  in  Twelve  Men's  Moor,  ('inter  alia)  ex  parte 
■  common  re-         .     ^        ^  i  •  .       -r 

covery  foffer-  niaterna. 

cd  by  tenant  for  lif*,  with  remainder  to  tmfteet  to  preferve  condngent  reniaiodert ;  remainder  to 
ynt  fiuae  tenant  for  lift  in  fee  i  it  a  retocadon  of  his  will  ? 

That  Vincent  Darley,  previous  to  his  marriage  with  Elizabeth 
Newton  widow,  by  indentures  of  Icafe  and  releafe,  dated  the  7th 
and  Sth  days  of  February  1743,  ^^^  releafe  being  tripartite,  and 
made  between  Vincent  'Darley  of  the  firft  ^zn^WiUiam  Archer 
Efq.  deceafed,  and  John  Trehawke,  of  the  lecond  part,  and  the 
faia  Elizabeth  Newton  of  the  third  part :  The  faid  Vincent  Darley 
in  confideration  of  the  marriage,  and  of  500/.  paid  as  a  marriage 
portion  and  provifion  of  maintenance  for  the  faid  Elizabeth,  in 
cafe  flie  furvrvcd  him,  and  in  bar  of  dower  ;  and  in  confideration 
of  the  yearly  income  which  he  would  be  intitled  to  have  and 
rp^rixc,,  iii  right  of  the  faid  Elizabeth^  during  their  joint  lives ; 
'  A  *  •  •--  •  ;.  ,  and 
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and  for  f^ftttKng  the  premillbs  in  qaeftion  ai  iherein  bbA  berobbi 
after  is  mentioned ;  did  thereby  jp^e,  grant  alhd  conv^,  nnt^  tfa*  Marriage  fet» 
faxd  WiUiaM  Archer  and  John  Trehamke^  and  to  then*  hears  fof  tiemrat  of  7 
«ver,  all  thofe  theffuages,  lands  and  premHTes,  called  Battens  txA  J^^.'/*^ 
Adacroft^  with  the  appurtenances,  lying  in  Northilli  in  the  pofij  T 
feflioa  of  the  faid  Fineent  Barley  deceafed ;  and  aU  thofe  twd  . 
dthcr  meffaages  and  tenements,  with  the  apptirtenances,  called 
or  known  by  me  name  of  Xaftxton,  otfaerwife  Ldngton^  in  NotAM 
afbrefaid,  late  in  the  pofleflion  of  Peter  Hwdon  butcher,  deceafed  | 
and  alfo  all  thofe  two  other  meffuages  and  tenemenu  called  b^ 
the  names  of  Tteztnthie  and  Lewame^  then  alfo  lA  the  poflbffioii 
of  the  find  Vincekt  Darky  or  his  tenants,  and  the  reverfiom  and 
rcveriionSf  remaindei^  and  raniainders,  rents,  duties^  and  fervicei^ 
of  all  andfingdlar  the  faid  premifTes,  and  ail  the  eflate,  rights 
title,  intereft,  ufe,  poiTeflion,  claim  and  demand  whatfoever,  of 
him  the  faid  Vincent  Darley^  of,  in,  and  unto  tbt  (aid  preniifles  j 
to  hold  the  fame  with  the-^pttrteftanc^s  untb  the  IktAWitiiank 
Archer  and  John  Trehawke^  their  bcirs  and  aflittns  ioft  ever ;  in 
Cnift  to,  and  for  the  ufes,  intenu  and  purpom,  and  with  and 
under  the  co^itions,  j^wers,  linlitatioxla  and' authorities,  therejih 
and  herein-after  mentioned,  limited,  ap^intedv  txpreffi^d,  and 
declared  (that  is  to  fay) ;  to  the  ufe  and  behoof  of  the  faid 
Vincent  Darky ^  his  heirs  and  affi^ns,  until  fuch  time  al  the  laid 
intended  mairrilige  fliall  take  eflfe£l,  and  bt  duty  had  ahd  fo^ 
lemnised ;  and  £rom  and  immediately  after  the  foiemnisatioii 
thereof,  to  the  nfe  and  behoof  of  the  faid  Vinotnt  Datky  aiid 
bis  affims,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  wafte,  and  wjth  ftiU 
power  for  him  or  them  to  commit  waile  ;  and  afterwards,  and 
trom  and  after  the  determination  of  that  eftate,  to  the  ufe  and 
behoof  of  the  faid  Willidm  Archer  and  John  Trehaimke,  afid 
their  heirs,  for  and  during  the  mttund  life  of  the  faid  Vincent  * 
Darky ^  upon  truft,  and  to  the  intent  to  preferve  the  contingent 
nfes  and  eftates  therein  limited  and  appointed,  from  being 
barred,  docked,  defeated  or  deftroyed,  and  for  that  purpofe  XA 
make  entries  and  bring  a£^ions  as  often,  as  need  (hall  requiris ; 
but  neverthelefs  to  permit  and  fuffer  the  faid  Vincent  Barley  and 
his  affigns,  peaceably  and  quietly  to  hold  and  enjoy  all  and  fin-« 
gular  the  aforefaid  mefluages,  lands,  tenements  and  premifles, 
with  the  appurtenances ;  and  to  have,  take,  receive  and  keep,  * 
the  rents;  iflhes  and  profits  thereof,  during  his  natural  life? 
And  from  and  after  the  death  of  the  find  Vincent  Barley^  to  tluti 
further  ufe,  inteut  and  jpurpofe,  that ^  it  (hall  and  may  be  law*' 
ful  to  and  for  the  faid  Elizabeth  Netiton  and  her  affijpis,  iili«> 
mediately  from  and  after  the  folemnization  of  the  £add  ihtetidlKl 
marriage,  and  the  death  of  the  faid  Vincent  Barley  her  in^ 
tended  hufbstd,  to  have,  levy,  receive  and  take,  for  alid  du* 
ring  her  natoni  life,  one  ttuiuity  or  yearly  rettt-charg^  0t  1 

B4  fifty 
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fitty  pounds  of  lawful  money  of  Great  Britain^  free  and  clear  of 
ana  irom  all  and  all  manner  of  rates,  taxes,  impofitions,  defal- 
cations, dedu£lions  or  abatements  whatfoever,  already  impofed 
or  to  be  impofed  upon  the  faid  premifcs  ;  and  the  faid  annuity 
to  be  paid  quarterly,  by  even  and  equal  portions  and  payments ; 
the  fim  payment  thereof  to  be  made  on  fuch  feaft  as  (hall  next 
happen  after  the  death  of  the  faid  Vincent  DarUy\  in  lieu  and 
full  fatisfa£lion  of  dower ;  with  ^  claufe  of  diftrefs  for  nonpay- 
ment of  the  faid  annuity,  and  a  claufe  of  entry  in  cafe  the  lame 
annuity  is  in  arrear  for  three  months,  and  no  diftrefs  to  be 
found :  And  after  the  death  of  the  faid  Vincent  DarUy  and  Eliza- 
beth Newton^  to  the  ufe  of  the  faid  William  Archer  and  John 
Jrehawke^  and  their  executors  and  adminiftrators,  for  the  term 
of  two  hundred  years,  for  younger  children's  portions :  And 
after  the  determination  and  expiration  of  that  term,  to  the  iifc 
^nd  behoof  of  the  firft  fon  of  the  body  of  tlie  faid  Vincent  Dar. 
/rv«  on  the  body  of  the  faid  Elizabeth :  And  afterwards,  and  for 
default  of  fuch  iffue,  to  the  ufe  and  behoof  of  the  fecond,  and 
all  and  every  other  fon  and  fons  of  the  body  of  the  faid  Vincent 
Darley^  on  the  body  of  the  faid  Elizabeth  lawfully  to  be  be- 
gotten, and  the  heirs  of  their  bodies,  lawfully  iifuing,  feverally 
and  refpeftively,  as  they  fhall  be  in  priority  of  birth  and  feniority 
of  age ;  the  eldeft  of  fuch  fon  and  fons,  and  the  heirs  of  his 
body,  being  always  to  be  preferred,  and  to  take  to  the  faid  pre- 
mtffes  before  the  younger  of  fuch  fon  and  fons,  and  the  heirs 
of  his  body :  And  afterwards,  for  default  of  fuch  iffue,  to  the 
ufe  and  behoof  of  the  faid  Vincent  Darley^  his  heirs  and  afligns, 
for  ever. 

That  the  marriage,  foon  after  the  date  and  execution  of  t!ie 
faid  fettlement,  took  effeft ;  but  there  never  was  any  cliiiJ  or 
children  of  the  marriage  either  male  or  female. 

The  wUl  da.      That  Vincent  Darley,  on  the  loth  day  of  Odober  1759,  made 
Xi^'^  ^^'     ^*^  ^^*''  *"^  thereby  devifed  all  his  lands,  tenements,  and  here- 
ditaments, in  the  counties  of  Devon  and  Cornwall^  to  the  defen- 
dant Elizabeth  Barley  his  widow  for  her  life,  with  remainders 
over. 

Leafcandre-  That  the  faid  Vincent  DarUy^  afterwafds,  by  indentures  of 
**8*a  d^i***  Icafe  and  rcleafe,  dated  the  28th  and  29th  days  o( September  1763, 
\t^^ijtl,  made  between  the  faid  Vincent  Barley  of  the  one  part,  and  George 
fxwnVment  Green  gent,  of  the  other  part,  for  the  confideration  of  ten  fhil- 
Ca^Gm  ^*"8S'  ^^^  giant,  barj^ain,  fell,  releafe  and  confirm  unto  the  faid 
in*fce,'^hii  ^^^§^  Gree/i,  his  heirs  and  affigns,  all  that  the  manor  of  Tre- 
nfcjincon-  u/ithie^  lying  in  Northill,  with  the  rights,  members,  and  appur- 
iot"^'Si°^  tenances;  and  alfo,  the  moiety  of  the^ manor  of  Relaton  Peverelly 
UiLg\t  wai  h^Z  ^  J^orthill^  ^nd  UnAinnamt  and  all  thofe  lands,  tenements, 

and 
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and  hereditaments,  called  or  known  by  the  name  or  names  of  ^  «*J^« 
Bati(ms,  Adacroft,  Bowda,  TnfwtU,  TrdUlain,  Unxton,  md.^^^^^^!"^ 
Trewannet^  lying  in  the  feveral  parifhes  01  Northill^  Unkinham^  dpc. 
and  Saint  Jfuliot  aforefaid,  with*  the  appurtenances ;  and  alfo  two 
twelfth  parts  of  Twelve  ^ens  Moor^  with  the  appurtenances  lying 
in  NoTthill  aforefaid,  together  with  all  houfes,  0c.  and  the  re* 
verfion  and  reverfions^  retnainder  and  remainders ^  rents  and  fcr- 
vices  of  the  faid  premifcs  ;  and,  all  the  rights  title,  intereft^  ufe^ 
poffe/Konj  claim,  and  demand  wkatfoever,  of  him  the  faid  Vincent 
Dartey,  of,  in,  and  to  the  fame  manors,  lands  and  premifes 
with  their  appurtenances;  To  have  and  to  hold,  all  and 
fingular  the  laid  manors,  mefluages,  rents,  lands,  tenements 
and  hereditaments,  and  all  and  fingular  other  the  premifes,  with 
their  and  every  of  their  appurtenances,  thereby  granted,  releafed 
and  confirmed,  or  mentioned  or  intended  fo  to  be,  unto  tjie  faid 
George  Green,  his  heirs  and  afligns  for  ever,  to  the  only  ufi  and 
behoof  of  the  faid  George  Green,  his  heirs  and  afflgnsfor  ever- 
more,  to  be  bolden  of  the  high  and  chief  lord  and  lords  of  the 
fee  and  fees  of  the  faid  premifes,  by  the  rents,  fuits  and  fer- 
viccs  thereof,  (if  any)  antiently  due  and. of  right  accuftomed  to 
be  paid  fortlie  fame. 

There  are  the  like  deeds  of  leafe  and  rcleafe  from  Chrijlian 
Codd  to  the  laid  George  Green,  of  lands  in  Saint  Ives,  which  are 
likewifc  comprized  in  the  recovery  herein-after  mentioned. 


That  by  indenture  tripartite,  dated  the  firll  day  of  November  i  Nov.  1763, 
1763,  between  the  faid  f^tncent  Darley,  Chrijlian  Load,  and  Jfohn  J"jf"^^'e  "" 
Coad  of  the  firft  part,  the  faid  George  Greeff,  of  the  fecond  part,  ^\^l  leafc 
and  Edmund  Turner  of  the  third  part,  after  reciting  the  faid  in-  aod  reicafc, 
dentures  of  leafe  and  releafe  of  the  28  &  29  of  September  1763,  ["fgiJ'^wM^o 
from  the  faid  Vincent  Darley  to  the  faid  George  Green  ;  and  like-  ^^kc  Grc'n 
wife  the  laid  indentures  of  leafe  and  releafe  from  the  faid  Chrijlian  tenant  to  the , 
Coad  to  the  faid  George  Green ;  and  that  the  faid  feveral  inden-  P'^^'C?'.*"** 
Cures  of  leafe  and  releafe  were,  fo  made  to  the  faid  George  Green,  a  recovery*'   * 
and  his  heirs,  to  the  ufe,  intent  and  purpofc,  that  he  the  faid  and  leading 
George  Green  might  become  perfect  tenant  of  the  freehold  of  the  faid  ^{j*  "^" 
manor,  meffuages,  lands,  tenements,  and  premifs,  with  the  ap-  *  *'*** ' 
purtenances,  and  fhould  and  might  ftand  feifed  thereof  until  a 
good  and  perfeft  common  recovery  with  double  vouchers  over 
might  be  duly  had,  fufiered  and  executed,  of  the  faid  lands  and 
premifes,  according  to  the  ufual  courfe  of  common  recoveries, 
for  the  affurance  oi  lands  and  tenements,  in  fuch  cafes  ufed  and 
accuftomed,  it  is  mtnejTed  and  agreed,  by  all  the  parties  and 
trieir  heirs,  in  manner  Tol lowing ;  that  the  faid  Viruent  Darley 
and  John  Coad,  Qiall  and  will,  before  the  end  of  Michaelmas 
term  then  next  coming,  permit  and  fuffer  the  faid  Edmund  Tur» 
ner  to  fue  forth,  and  prolecute  againll  the  faid  George  Green,  one 
writ  of  entry ^  fur  dxfjexfin  in  It  pofl^  returnable  before  his  ma^ 

3  .       j«fty'» 
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jetty's  juft rccs  of  the  Common  Plats  at  Wtjlminfier^  thereby  demand* 
ing  againft  the  faid  Gtorgt  Green^  the  faid  manoF,  melTttageS)  lands, 
tenements^  hereditaments,  and  premife^therein-before  nientbned, 
by  fuch  name  and  names,  number  of  acres,  quantities,  (}ualkies, 
of  land,  and  other  certainties  and  defcriptions  m  the  faid  writ  to  be? 
contained,  and  in  fuch  manner  and  form  as  by  thecounfel  ofthd 
laid  Edmund  Turner  (hal  1  be  advifed  or  required :  Unto,  and  upon 
which  writ  ofent/y^  fo  to  be  fued  forth  and  profecuted,  the  faid 
George  Green  {hall  appear  ^r^j  in  his  proper  perfon,  or  by  his 
iawml  auomey  or  attornies,  and  (hall  vouch  to  warranty  the  faid 
Vincent  Darley  and  John  Caai^  who  (hall  likewife  appear  in  their 
proper  perfons,  or  by  their  attorney  or  attomies,  and  enter  into 
warranty,  and  afterwards  vouch  to  wammty  the  common  vouchees 
who  (hall  likewife  appear  and  imparl,  and  afterwards  make  de- 
laiult  and  depart  in  contempt  of  the  court,  fo  that  judgment  may 
be  thereupon  had  and  given  for  the  faid  Edmuna  Turner  to  re« 
cover  the  faid  manors,  mefluages,  lands,  tenements,  heredita^ 
nents  and  premifes,  againft  the  faid  George  Green ;  and  for  the 
laid  George  Green  to  recover  in  value  againft  the  faid  Vincent  Dar* 
ky  and  John  Coad  ;  and  for  the  faid  Vincent  Darley  and  John  Coad 
to  recover  in  value  againft  the  common  vouchee  ^  to  the  end  on6 
good  and  perfeft  common  recovery,  with  double  voucher,  may 
W  thereupon  had,  fuffered,  perfeoed  and  executed,  according 
CD  the  ufual  courfe  of  common  recoveries,  for  the  aflurance  or 
lands  and  tenements,  in  fuch  cafe  ufed  and  accuftomed ;  and  the 
fame  recovery  (hall  alfo  be  executed  by  wni  of  habere Jaciasjeifi^ 
nam^  accordmgly :  And  that  it  was  thereby  covenanted  and 
agreed,  by  all  the  parties  and  their  heirs,  that  thtf  faid  recovery, 
(b,  or  in  any  other  manner  to  be  had  and  fuflfered,  of  the  faid 
manors,  me{ruages,  lands,  tenements,  hereditaments,  and  pre* 
mifes,  with  the  appurtenances  therein  before-mentioned,  (hould 
be  and  enr.re,  and  (hould  be  deemed,  conftnied  and  taken,  and 
is  thereby  meant  and  intended,  and  thereby  declared  to  be  and 
enure ;  and  the  i^ad  Edmund  Turner  and  his  heirs,  from  and  im- 
mediately  after  the  fufiering  and  perfecting  the  fame,  (hall  ftand 
and  be  feifed  of^  all  and  (uigular  the  faid  manors*  meffuages, 
lands,  tenements,  hereditaments  and  premifes,  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  appurtenances, 
to  and  for  the  feveral  ufes,  intents  and  purpofes,  therein  and 
faerein-after  mentioned,  expreifed  and  declared,  of  and  concern- 
ing the  fame :  and  to  and  for  no  other  u(e,  intent  or  purpofe, 
wkufoever;  (that  is  to  fay).  As  for  and  concerning  all  and 
fingular  the  faid  manors,  meffuage^s,  lands,  tenements,  heredi- 
taments,  two  twelfth  parts  of  Twelve  Men's  Moot*,  and  all  other 
the  premifes,  with  their  and  every  of  their  privile^,  commons, 
and  appurtenances,  thereunto  refpeftively  belonging,  fituate,  ly- 
ing and  being,  in  the  jpari(bes  of  NorMli^  iifMnham^  KidSaini 
Julioit  and  county  ot  CommaU  srfbripfaid }  to  the  only  nfe  and 
MiooSof  (he  iaidm^n/  Darley,  bis  heirs  and  afB^  for  ever; 

and 
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and  to  and  for  na  ether  ufe^  behoof,  intent  or  purpofe,  whatfo>* 
ever.  And  as  jEof  and  concerning  ali  and  fmgular  the  faid  manor 
€2lkACkarUan^  aiid  other  the  Jpremifes,  with  the  appurtenances^ 
tying:  in  the  parifli  of  Saint  Jmes,  and  county  aforefaid,  to  the 
only  ufe  and  behoof  of  thefiud  Jfokn  Coddy  his  heirs  and  affigfis 
for  ever ;  and  to  no  other  ufe,  intent  and  purpofe,  whatfoevcr. 

That  in  Michaelmas  term  1763,  a  recovery  was  fuffered  in  hit . 
fnaiefty's  court  of  Cti/Rm^  P/eai,  accordingly ;  wherein  the  faid 
Edmmid  Turner  was  demauulant,  the  faid  George  Green  tenant, 
and  die  bid  Vincent  Daarley  and  John  Coad  vouchees,  who 
▼cached  the  common  vouchee,  againft  whom  judgment  was  had 
lit  the  uitud  form. 

Thatthetrufteesto  preferve  contingent  remainders,  nevermade 
m^  entry  to  avoid  tfau  recovery  in  the  teftator's  Ufe  time. 

That  the  teffiator,  Vincent  Darky,  died  on  the  8th  day  of 
February  1764,  without  rqpuUifhing  his  wilL 

Thai  the' tenements  called  Battens^  Adacraft,  and  two  Lanx^ 
tsnSf  are  comprized  in  tbe  fettlement  and  recovery;  And, 

That  the  manor  of  Trewithitr  the  moiety  of  the  manor  of 
Rdlmtou^  PemrtU^  Bawia^Trefoidl,  TrefiUam,  Trewannet,  and 
two  twelfth  parts  in  Twelve  Mm»  Afobr,  are  comprized  in  the 
faid  recovery,  a(id  are  not  comprized  in  the  fettlement  of  the 
7th  and  dA  oi  Fehnary  1743. 

Attd  diat  TremiMe  tenement  and  Letaame  tenement  are  com- 
prized in  the  faid  fettlement,  and  not,  by  any  particular  names, 
m  therecoveiy  or  deed,  to  lead  the  ufies  thereof  there. 

TbemieftioA  is — ^Whether  die  deeds  executed  and  the  reco- 
very (nffercd  by  the  faid  Vincent  Darley^  rxada  the  circumflances 
of  tins  cafe,  is  a  revocation  of  his  will  ? 

This  cafe  was  armed  twice  at  the  bar;  the  (irft  time,  in 
Eaficr  term  laftv  by  Serjeant  Nares  for  the  plaintiff,  Tthe  heir  at 
law)  and  Serjeant  Lagh  for  the  defendants;  and  in  tW  prefeitt 
term,  by  Serjeant  Burland  for  the  plaintiff,  and  Serjesmt  Glynn 
for  Che  defendants. 

It  was  argued  by  the  counfel  for  the  plaintiff,  that  the  deeds  Ctfei  cited 
cxecosed  and  the  recovery  fufiered  by  Vincent  Darley,  was  a  Jj^^^^"? 
jovocition  of  his  will ;  that  it  is  an  eftablifhed  principk,  and  puintiir/ 
%reU  knowTfty  dnst  if  a  man  be  feifed^of  lands  in  fee,  and  maketh  Parfiamene 
his  will  thereof,  aud  afterwards^  maketh  a  feoSFhiem  or  other  con-  g^'^^^' 
Mjttmce  thereof  in  fee,  and  takes  back  a  new  eltate  in  fee,  this  ^^^q,^  |^ 
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is  a  revocation  of  his  vrill ;  and  that  wherever  a  man  puts  the 
whole  interell  of  his  lands  out  of  himfelf,  by  any  conveyance 
whatfoever,  after  making  his  will,  it  will  amount  to  a  revocation 
thereof,  although  he  take  the  very  fame  eftate  (which  he  had 
before)  back  again  the  very  next  day^ 

That  it  cannot  be  denied,  but  muft  be  admitted  to  be  certain 
beyond  a  doubt,  that  if  Vincent  Darlcy  had  been  feifed  in  fee  in 
poifeflion  of  the  lands  in  quellion  when  he  made  his  will,  and  had 
afterwards  fuffered  a  recovery  to  the  ufe  of  himfelf  in  fee,  this 
would  have  amounted  to  a  revocation  of  his  will ;  or  if  the  re* 
covery  had  been  declared  to  be  to  fuch  ufes  as  he  fhould  dire£l  or 
appoint,  and  for  default  of  fuch  direflion  or  appointment,  to  the 
ufe  of  himfelf  in  fee,  that  this  would  alfo  have  amounted  to  a 
revocation :  and  it  is  equally  certain  likewife,  that  if  a  man  feifed 
in  fee  devifcs  lands,  and  afterwards  conveys  the  fame  away  by 
any  legal  conveyance  whatfoever,"  and  takes  back  again  a  new 
efiate^  this  wouid  be  a  revocation  of  the  devife :  and  there  are 
cafes  which  go  further ;  for  it  was  faid  by  Lord  Hardwicke^  in 
the  cafe  of  Parfons  v.  Freeman^  3  Atkins  741.  1  Wilfon  310. 5.  C. 
that  if  a  man  feifed  in  fee  devifes,  and  afterwards  levies  a  fine  to 
his  own  ufe  in  fee,  this  has  always  been  held  a  revocation  al- 
though the  teftator  is  in  of  the  old  ufe ;  the  re^fon  is,  [as  he  faid] 
that  courts  of  juftice,  in  favour  of  the  heir  at  law,  will  prefume 
the  teftator  had  fome  intention  to  alter  or  revoke  his  will  in  fa- 
vour of  the  heir,  by  fuch  an  a£l  done  after  the  will. 

That  in  the  prefent  cafe,  when  Vincent  Darley  made  his  will, 
and  after  fuffered  the  recovery,  he  was  tenant  for  life  in  pof- 
feflion  with  remainder  in  trufl  to  preferve  contingent  remainders, 
&c.  &c.  with  remainder  over  to  himfelf  in  fee ;  and  by  fuffering 
the  recovery,  he  did  thereby  pull  the  whole  interell  in  the  land 
into  himfelt,  and  got  one  intire  fee ;  a  total  new  ellate  in  fee, 
which  could  not  be  defeated,  but  by  the  entry  of  the  truftees  to 
preferve  contingent  remainders ;  his  former  eilate  for  life,  with 
contingent  remainders,  &tc.  and  remainder  over  in  fee,  were  all 
gone,  until  the  truftees  (hould  enter  for  the  forfeiture,  which 
they  never  did ;  fo  that  Vincent  Darley  died  feifed  of  an  eftate  in 
fee,  in  poffcfEon  of  the  lands  comprized  in  the  fettlement,  being 
ja  different  eftate  from  that  which  he  had  wheh  he  made  his  will. 
But  whether  it  was  the  fame  or  a  different  eftate,  the  counfel  for 
the  plaintiff  concluded,  that  the  will  was  revoked  by  the  deeds 
and  recovery. 

The  counfel  for  the  defendants  argued,  that  the  deeds  and  re- 
covery  did  not  amount  to  a  revocation,  the  fame  being  executed 
and  fuffered  by  Vincent  Darley^  without  any  intention  appearing 
upon  the  ftate  of  this  cafe,  to  alter  or  revoke  his  will.    They 
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faid,  that  a  recovery  by  tenant  fof  life,  remainder  to  truftees,  &c*  N.  B.  By  n 
was  a  nullity,  an  innocent  recovery,  and  in  this  cafe  nugatory;  JhewUionShc 
that  Vincent  Darky' %  eftate  for  life  was  not  devifeable ;  that  all  he  proceedinstia 
could  devife  was  his  reverfion  or  remainder  in  fee;  that  he  could  Chanctry^  it 
not  fuffer  a  recovery  of  his  remainder  or  reverfion  in  fee;  that  Slmw  c^* 
the  recovery  only  operated  upon  his  life-ellate,  which  amounts  called  sitJk 
to  nothing.  irw/f,<7Bm. 

Wtlmat^  Chief  Juftice.  There  are  a*  great  many  deternw nations  ^'  r°  ^^ 
touching  the  revocation  of  wills,  and  very  nice  artificial  diftinc-  Caf.'sVo.  p. 
tions  are  made  in  favour  of  heirs  at  law.     It  feems  to  be  clear,   359])  Jy'^f 
from  the latpft  determinations  upon  this  fubjeft,  that  if  a  man  be  ^^'^If^X^ 
fcifed  in  fee,  makes  his  will  and  devifes,  and  afterwards  conveys  fjr  a  long 
by  recovery,  fine,  feoffment,  releafe,  £?r.  and  takes  back  the  term  of  yean, 
fame,  or  a  different  eftate,  it  fliall  amount  to  a  revocation ;  the 
reafon  is,  that  it  muft  be  prefuraed  he  intended  to  alter  his  will: 
But  we  muft  confider  whether  the  right  of  the  truftees  (to  pre- 
ferve,  (3c.)  in  the  prefent  cafe  to  enter,  will  not  preferve  the  con- 
tingent remainders,  although  the  truftees  did  not  enter  in  the  life  „.  ^^.».„.^ 
of  Vincent  DarUy,    We  will  confider,  and  give  our  opinion  to  the  and  alfo  a 
court  ol  Chancery. — After  fome  time  taken  to  confider,  the  court  ^^1"^*^',^^ 
^ve  their  opinion,  that  the  deeds  executed,  and  the  recovery  fuf-  /houirharc, 
tcred  by  Vincent  Barley^  are  a  revocation  of  his  ztnll;  but  did  not  during  her  * 
deliver  their  opinion,orgiveanyreafonstothebarin  commumbanco.   '^•*^^»  ^^^ 

and  profits  of  all  teftator*t  chattel  eftateSjif  (he  fliould  chufe  to  refide  at  Battens  afcrefaid ;  and  (he  was 
alfo  to  have  the  ufe  of  all  the  houihoid  gooii,  plate,  and  furniture,  at  Battirs^  and  the  ftock  on  the 
prem'Xes,  hoth  qnlck  and  dead :  Upon  the  further  hearing  of  this  caufe  in  Chancay,  Lord  Chancellor  Gnv- 
iUn  was  pleafedto  declare.  That  the  teftator  having  fuffered  a  recovery  after  the  execution  of  his  will^ 
the  fame  was  thereby  revoked,  which  made  void,  as  well  the  bequeft  of  Bonds  fVdlts  and  of  the  other 
chattel  eilatesysnd  the  ufe  of  the  hou(hold  goods,  plate,  and  furniture  at  Battens ^  with  the  live  and  deati 
ftock,'as  the  drvifes  of  the  r^al  edates,  comprixed  in  the  recovery.  The  Widow  Darley  petitioned  for 
archearisgof  the  caofe,  with  refpeft  toithe  whole  drcree,  except  as  to  the  real  eftates  ;  wbereupoa 
she  Chancellor  affirming  bis  former  decree,  the  fud  widow  appealed  from  both  the  decrees  to  the  lordiy 
when  their  hirdAiips  were  pleafcd  to  reverfe  them  /«  roro,  as  to  the  matters  complained  of,  and  declarod^ 
That  the  widow  was  iatitled  to  the  benefit  of  the  faid  bequefts,  difcharged  from  the  condlcioA  of  Uviag 
aiBmttatt^  which  the  common  recovery  had  put  out  of  her  power. 

Chilton  verftis  Whiffin  and  Cromwel.     C.  B. 

I^HIS  was  a  fpecial  5i£lion  of  trefpafs  upon  the  cafe,  wherein  the  In  confidcr- 
•    plaintiff  declared,  that  the  defendants   and   one   JVillmm  "f^"^;^*^ 
HinUey  were  copartners  in  trade  and  merchandize ;  that  Hihkley  would  accept 
drew  a  bill  of  excliange  upon  the  plaintiff,  dated  the  18th  day  of  a  bin  of  ex- 
March  tj66t  for  6^.  payable  to  one  Robert  Clay,  or  his  order,  ^^*^^^^*T^ 
fifty-five  days  after  date;  and  in  confi«ieration  that  the  plaintiff  f°ndants,^ 
would  accept  the  faid  bill,  the  defendants  undertook  and  pro-  theypromifei 
mifed  to  find  money  to  pay  the  bill,  take  it  up,  and  to  fave  the  F?  indemnify 
plaintiff  harmlefs  and  indemnified,  by  reafon  of  his  acceptance  ^^\  the  de- 
thercof;    that  he  accepted  the  bill,  which  became  due  the  16th  fendantibc. 
of  May  1766,  and  was  indorfed  by  Robert  Clay  to  Heathjicld  and  ^*"*«  ***"J^*f 
Smithy  who  on  the   1  Ath  of  September   1766,  fued  ou^  proccfs  [erwwdsthc 
from  B.  R,  and  qaufed  plaintiff  to  be  arreftcd,  and  held  to  bail  plaintiff  was 
for  the  faid  6^.  that  on  the  24th  of  November  ij66,  he  put  in   ^?'<*  «ponihe 
|>ail  to  t/iat  action,  and  in  January  1767,  was  furrendcred  to  chaJgcd  in 
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tlie  xjsarQial  of  the  xnarflialfea,  was  iiuurged  in  execution  fortbf 
debt  of  6^1.  and  cofls,  and  hath  remained  in  prifon  tJk^re  evfr 
fince :  There  is  another  count  like  this,  upon  a  note  payable 
the  4th  of  Auguft  1766,  which  came  to  the  nands  of  Cartwrigkt 
and  Sfnith^  by  indorfements,  who  arrefted  the  plainti£F  thereon^ 
held  hhn  to  Jbail ;  he  put  in  bail  to  tlmt  a£lion,  was  (MFrendered* 
and  charged  in  execution,  and  is  ftill  in  prifon ;  there  are  other 
counts  in  the  declaration :  And  that  defendants,  not  f^c^ffarding 
their  promifes,  have  not  indemnified  the  plaintifT,  to  his.£image^ 
£Sc.  The  defendants  pleaded  the  general  iiTue,  that  th^  made 
Yio  fuch  promifes ;  and,  uJly^  That  on  the  16th  day  oxAuffu/i 
1766,  the  defendants  became  bankrupts,  and  that  the  plainti^i^ 
caufe  of  a^on  accrued  before  they  became  bankrupts*  and  that 

the  defendants  obtained  their  certificate  on  tbe day  of 

1767 ;  upon  whicli  iflues  were  jjoiaed.  Upon  the  trial  it  w£^ 
{MToved,  that  the  defendants  promifed  and  undertook  to  indemnify' 
plaintifT,  from  all  cofls  and  damages  he  might  be  put  unto,  by 
reafon  of  bis  accepting  the  faid  biil«  and  note  for  payment,  and 
that  the  defendants  would  find  money  to  pay,  and  take  up  the 
iame ;  that  both  the  bill  and  note  became  due  2uid  payable  before 
the  defendants  became  bankrupts ;  that  afterwards  they  became 
bankrupts,  and  Heathfidd  and  Smith  proved  their  debts,  under 
the  commifiion  of  bankrupt,  and  have  fince  proceeded  to  Judg.- 
ment,  and  charged  the  nlaiotifif  in  execution  in  the  King's  Bench, 
The  jury  gave  a  Verdia  for  the  plaintifF  upon  the  faid  two  firft 
counts,  and  308/.  los.  damages,  and  cofls  401.*;  (ubjefl  to  the 
opinion  of  the  court,  whether  the  plaintiff  is  intitledto  recover. 
I  did  not  hear  the  argument  at  the  bar :  This  is  the  (late  of  the  cafe, 
and  here  follows  the  opinion  of  the  court. 

Id.  Ch.  Juft.  Curia.  We  are  all  of  opinion,  that  the  pojlta  mud  be  delivered 
•  Wiiinot.  to  the  plaintiff,  and  he  muft  have  bis  judgment:  For  no  debt  was 
due  or  owing,  from  the  defendants  to  the  plaintiff,  until  he  wa?; 
charged  in  execution,  and  his  body  being  in  prifon  upon  judgment 
-and  execution  for  a  certain  fura,  we  hold  to  hie  the  very  fame  thinj^ 
as  i  f  the  plaintiff  had  paid  the  debt  and  cofts,  due  on  account  of  the 
bill  and  note;  and  then^  and  not  before^  the  defendants  became  in- 
debted  to  the  plaintiff;  which  bemg  after  the  defendants  became 
bankrupts,  the  plaintiff  could  not  come  in  under  the  commiffion. 

It  was  rightly  argued  at  the  bar,  Whether  the  caufe  of  aSion 
was  before-the  bankruptcy,  and  whether  the  plaintiff  could  have 
come  in  under  the  commiffion  as  a  creditor,  to  receive  this  308/. 
tor.  and  cofts  ;  if  he  could,  he  is  baixed;  if  he  could  not,  he  is 
not  barred. 

We  being  all  of  opinion,  that  the  plaintiff  could  not  come  iVi 
as  a  creditor,  under  tne  commiffion  ot  bankruptcy,  it  would  be 
abfurd  to  fay,  that  he  is  barred  in  this  cafe;  but  the  cafe  of 
Tidty  V.  Sparkcsand  May^  exccuton  of  Dx^naljon.    a  Sira.  86^  • 

and 


zni  t  W.  JZ«x^.  1546, 1549,  ^.570'  >*  ^^^  clearly  applicable  to  The  B«nk^ 
Uie  prtknx  cafe :  It  was  an  aflion  of  debt  for  Boo/,  wherein  <hc  ^u^^  aoth 
plaiutiff  dedaredt  that  WiUuun  Jhnalfon  in  bis  life,  viz.  6tb  of  notdUchaii^ 
Afoy  1704,  by  his  bond  then  dated,  obliged  himfelf,  bis  heinu  «.^o<i  con- 
executors,  and  adminiftrators,*  to  the  plaintiff  7t^//y,    and  one  Jj^exwuw 
Philip  R^ifhy^  whom  the  plaiitfiff  (iirvived,  in  800/.  with  o6n-  todoM  aa^ 
dkion*  ihat  if  ihe  heirs,  ex/ecutors,  or  adminiftrators,  of  the  faid  "P^  *«^ 
WiUiam,  flvwld  p4y  to  the  faid  plaintiff  Tully  ?.nd  PhiUp,  or  the  ^"«~* 
(iirvivor  of  them,  or  the  executors  or  adminifinators  of  the 
furvivor  of  tfiem,  Adbl.  within  two  months  after  the  death  of  the 
faid  WiWam^  in  cue  one  Martha  LcLtimcr  {hould  marry  the  fasd 
WUlUm.  and  Qiould  hajppeo  to  furvive  him,  in  truft  for  the  be- 
xiefit  and  behoof  of  the  laid  Martha^  ber  executors,  adminiftrators 
or  affigBS,  then  the  obligation  ihould  be  void,  otherwife  ihould 
remain  in  full  force;  and  the  plaintiff  averred^  that  after  the 
inakiog  the  £ud  bond,  viz.  8th  of  May  1704,  the  faid  Mariha 
nurrka  the  faid  William  DonaUim:  and  that  after  the  iaid  mar- 
fia^,  viz*  ijth  ol May  xj%Tt  ti«e  laid  Philip Rudjiy  died,and4be 
plaintiff  fiirvived  him;  and  diat  the  &id  WiUiam,  the  fame  day 
and  year,  made  Ins  will,  and  the  defendants,  his  executors;  and 
afterwards,  viz.  3d  of  January y  in  the  fame  year,  the  faid  will 
not  being  revoked,  died,  and  the  faid  Martha  furvived  him,  and 
is  jret  alive :  and  that  a&er  the  death  bf  the  faid  William  Donalfon^ 
viz.  on  the  loth  of  .^nil  trtS,  the  defendant  Sparkcs  pcoveA 
the  bid  will  in  due  form  ot  law,  and  that  the  heir  of  WiUicm 
Domdfon^  or  the  (aid  defendants,  or  either  of  them,  did  not 
nor  did  any  other  perfon  pay  to  the  plaintiff,  the  faid  400/. 
within  two  months  after  the  aeath  of  the  faid  William^  accord- 
ing to  die  find  condition ;  and  that  the  (aid  400/.  was  ftill  due 
to  the  plaintiff,  whereby  the  (aid  bond  became  forfeited,  urndt 
oEka  accretjit  to  the  plaintiff,  to  demand  of  the  jdefendants  the 
laid  800/^;  but  the  defendants,  though  often  re^uefted,  have 
jiot,  nor  bath  either  of  them,  yet  paid  the  (aid  800/.  &£.    The 
defendant  May  pleaded,  that  be  sever  adminiftered^  or  proved  the 
wiiti  and  the  plaintiff,  as  to  him,  entrcd  a  nolU  prefequi ;  the 
nther  defendant  Sparkes  prayed  oyer  6f  the  bond,  which  was  fet 
out  withctit  the  condition,  aif  d  then  pleads,  that  the  obligor  was 
a  trader,  and  after  entering  into  the  bond,  committed  an  afi  of 
bankruptcy;  whereupon  we  creditors  petitioned,  hadacoramif* 
fion,  and  ne  was  declared  a  bankrupt,  and  had  his  certificate, 
which  was  confirmed :  To  this,  the  plaintiff  having  inrolledthe 
condition  of  the  bond  in  hitc  verba^  demurred  ;  and  judgment 
was  given  by  the  whole  court,  on  the  merits,  that  the  plaintiff's 
Mt  was  not  barred  by  the  matter  compri^  in  the  plea,  and 
was  not  witfahi  the  7  Gi».  1.  c.  qi.  and  that  the  plaintiffs  could 
Slot  hare  come  ni  to  prove  their  debt  within  that  Uaiute ;  for  that 
ike  400/.  in  the  condition  was  payable  at  a  day  after  the  bank- 
fOBtcy  ramairted,  mz.  within  two  oaonths  after  the  death  of 
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William  Donalfon^  the  bankrupt;  and  alfo,  upon  two  contingen- 
cies, viz.  if  Martha  Latimer  married  him,  and  furvived  him. 
And  this  judgment  was  afterwards  affirmed  in  the  Exchequer 
chamber. 

The  court  alfo  citei  the  cafe  of  HockUy  v.  Merry^  2  Stran, 
1043.  as  v^ry  applicable  to  the  prefent  cafe.  Merry y  the  defen- 
dant there,  on  the  9th  of  May  1734,  was  bail  on  a  writ  of  error. 
On  the  23d  of  October  1734,  he  committed  an  aft  of  bankruptcy ; 
and,  after  a  commiflion,  obtained  his  certificate.  On  the  12th 
oi  November  1735,  the  Judgment  was  affirmed.  And  in  debt 
upon  the  recognizance  of  bail,  he  pleaded  his  difcharge ;  and 
that  the  caufe  of  a£lion  accrued  before  he  became  a  bankrupt. 
And  the  Chief  Juftice  (Lord  Hardvncke),  on  the  trial,  held, 
tliat  the  defendant  was  not  difcharged,  according  to  the  cafe  of 
TtUly  V.  Sparkes  (above  cited),  for  this  was  but  a  contingent  debt, 
for  which  the  plaintiff,  Hockley^  could  not  come  in  under  the 
commiffion  ;  the  flatute  of  7  Geo.  1.  c.  31.  only  letting  in  thofc 
where  the  payment  was  certain,  though  future.  There  was  a 
vcrdift  for  tne  plaintiff. 

They  alfo  cited  the  cafe  oiCrookJhank  v.  Thompfon,  2  Stra.  1 160. 
where  the  defendant  gave  a  bond  of  indemnity,  and  before  anv 
breach,  became  a  bankrupt ;  and  being  fued,  moved  to  be  dii^- 
charged  on  common  bail :  But  the  court  compared  it  to  the  cafe 
of  Tully  V.  Sparkes  (above  cited),  and  ordered  he  Ihould  give 
fpecial  bail. 

The  cafe  of  Macarty  v.  Barrow.,  2  Stra.  940.  was  cited 
for  the  defendanu ;  and  the  Lord  Chief  Juftice  iVilmot  faid, 
that  it  was  the  only  cafe  -which,  at  the  nrft  blufh,  feemcd  to 
clalh  with  the  cafes  above  cited.  Sir  John  Strange  has  re- 
ported thie  cafe  to  this  effi;S ;  wz.  "  The  defendant,  Barrow, 
m  January  1728,  drew  bills  on  Spain,  which  in  March  were 
returned  protefted,  for  non-acceptance;  between  the  drawing 
and  return,  he  became  a  bankrupt ;  and  being  fued  to  execution, 
as  the  drawer,  he  moved,  on  the  aft  5  Geo.  2.  c.  30.  to  be  dif- 
charged." Strange,  contra,  infilled,  that  this  caufe  of  aftion* 
arofe  upon  the  non-acceptance  and  proteft,  which  are  both  ne- 
ceffary  to  be  averred,  in  order  to  maintain  the  aQion  ;  and  the 
charges  thereof  are  to  be  recovered.  Sed  her  curiafn,  the  princi- 
pal  is  the  drawing  the  bills,  and  therefore  ne  mull  be  difcharged. 

fQjuare  tamen,  fays  the  report).  The  Chief  Juftice  [Wilmot) 
aid,  he  had  looked  into  his  own  note  of  this  cafe,  taken  by 
himfelf  at  the  bar,  in  Eafter  term,  6  Geo.  2.  and  that  he,  and 
other  gentlemen  his  cotemporaries  at  the  bar,  ufed  to  confer  and 
compare  their  notes  togeiner ;  and  that  therefore  his  note  of 
this  cafe  was  probably  more  accurate  and  full  than  Sir  John 

Strange\ 
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Strangers  report  of  it.  And  that  the  cafe  was  thus ;  viz.  **  The 
defendant,  Barrow,  in  December,  and  until  January  1728,  drew 
bills  upon  merchants  at  Bilha  in  Spain  ;  tliat  after  the  drawing  r. 
of  thefe  bills,  Barrow  became  a  bankrupt;  and  afterwards,  in 
February  following,  the  bills  were  returned  unaccepted  and  pro-^ 
tefted  :  Whereupon  the  defendant  was  arretted ;  and  bein?  lued 
to  execution,  moved  to  be  difcharged  upon  thtjiat.  5  Geo,  2« 
c.  30.  Strange  infilled,  that  the  caufe  of  a3ion  did  not  arife 
againft  Barrow,  until  the  non-acceptance  and  proteft :  But  it 
was  refolved  by  the  court,  that  Barrow  contra£led  the  debts  the 
very  inftant  when  he  drew  the  bills,  which  was  before  the  aft  of 
baiuLruptcy ;  and  that  the  non-acceptance  or  proteft  did  not  raife 
any  debt,  but  was  only  notice  to  the  party  who  held  the  bills, 
that  the  drawee  would  not  pay  the  fame ;  and  was  as  much  as  to 
fay,  ••  I  will  not  pay  the  bills,  and  you  may  go  back  to  the 
••  drawer,  and  he  muft  pay  you."  The  court  held  the  debts  to 
be  debita  in  preTenti  folvendc^  infuturo  by  the  drawer ;  and  the 
Chief  Juftice  l^ilmot  faid,  that  ihejlat.'/  Geo.  i.e.  31.  extends 
to  all  fecurities  giyen  on  g^ixi  confideration ;  that  the  drawer  of 
a  bill  of  exchange,  S&ibiltly  upon  his  drawing  the  bill,  con^ 
trads  a  debt;  and  a  proteft  is  nothing  but  a  notice  that  the 
drawee  will  not  pay  it. 

Upon  the  whole;  no  debt  can  be  barred*  but  what  was  a 
debt  contrafted  with  certainty  before  the  aft  of  bankruptcy. 
Did  the  defendants  owe  to  the  plaintiff  C%t7/(m,  308/.  lOi.  and 
cofis,  before  he  rendered  his  body  in  fatisfaftion  thereof  ?  (which 
we  take  to  be  the  fame  thing  as  if  he  had  aftually  paid  the  debt 
and  cofts).  They  certainly  did  not.  They  had  promifed  to 
pay  the  money,  to .  fumi(h  the  money  to  tsdce  up  the  bill  and 
note,  and  to  Ikve  the  plaintiff,  Chilton,  harmlefs;  they  broke 
their  promife,  ChiUon  was  terrified  and  arrefted.  Here  is  an 
injury  to  a  certain  degree,  but  no  debt  owing  by  the  defendants 
to  ChiUon,  before  his  body  was  in  execution  for  the  certain  fum. 
How  could  the  plaintiff,  Chilton,  at  the  time  of  the  commiffion 
of  bankruptcy  iuiied,  have  fwom  to  a  debt,  before  he  had  ad^ 
vanced  a  ihilling  for  the  defendants  ?  He  certainly  could  not : 
But  now  his  body  being  in  execution,  he  has  thereby  paid  the 
debt.  So  the  po/lea  muft  be  delivered  to  the  plaintiff,  and  he 
muft  have  judgment.    Per  totam  curiam* 
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Tullidge  verfin  Wade.     C.  B. 

Trefpdi  for    ^RESPASS  againft  the  defendant,  that  he  with  force  and 

SipTdaughr  ^™^  m^Ait  an  affault  upon  A.  B.  daughter  and  fervant 

terwith     "   of  the  plaintiff,  and  got  her  with  child,   whereby  he  loft  the 

*^f^..      benefit  of  her  fervice  for  a  certain  fpace  pf  time,  and  was  put 

ffirwAm  ^^  gj,^^^  charge  and  expence  in  her  time  of  lying-in :   The  de* 

fendant  pleaded  not  guilty.     The  caufe  was  tried  before  Mr. 

Juftice  Goulds  at  the  laft  aflizcs  ;  when  the  jury  found  a  ver- 

di6l  for  the  plaintiff,  and  gave  him  50/.  damages. 

Dtmages  so/.  Serjeant  Davy  moved  for  a  new  trial,  and  grounded  his  mo- 
"^^^J^*^*  tion  upon  an  affidavit  tending  to  Ihew,  that  under  the  circura- 
trial  w^i  re.  ftances  of  the  cafe  appearing  at  the  trial,  the  damages  were  ex- 
J'^-pe*  ccffive;  and  alfo,  that  evidence  was  given,  at  the  trial,  of  a 
Msch!^  ^'  promife  of  marriage  made  by  the  defendant  to^.  £.  which  ought 
a  r&m  *Rep.  not  to  have  been  permitted,  becaufe  fhc  may  have  another  fort  of 
X.  B.  4.  and  aftion  upon  that  promife. 

fe€  Jd.  p.  166.  ^  * 

that  the  court'       *--,  %  r       -w    n-       ^      t  t         ii«  t 

in  fuch  »c-  Whereupon  Mr.  Juitice  Gou/a  made  Ins  report  to  the  court ; 

tions  will  not  and,  after  Itating  the  declaration  as  above,  he  faid,  that  A.  B, 
r^wtrflfoa  the  plaintiff  *s  daughter  was  called  as  a  witncfs*at  the  trial,  and 
the  ground  of  fwore  that  the  plaintiff  was  a  maltfter,  and  kept  a  public  lioufe; 
exccifive        that  (he  was  his  daughter  and  fervant,  and  was  about  thirty  vears 
^-"""S^*]      old;  that  the  defendant  was  an  excifeman,  made  his  adrrelfes  to 
her  as  a  lover,  with  an  intention  (as  (he  then  thought)  to  marry 
her ;  that  he  was  well  received  on  that  account  by  the  plaintiff 
her  father,  and  \txy  civilly  treated  by  him  and  his  family,  and 
often  (jpent  the  e\^ening  with  them  :    She  alfo  fwore,  that  he 
promi(ed  her  marriage,  and  got  her  with  child.     The  brother 
of  An  B.  was    alfo    called,    who   depofcd    that    tlic    plaintiff 
was  wholly  deprived  of  A,  B^s  fervice  and  affiftance  in  his 
bu(ine(s,  and  paid  fome  money  on  account  of  her   lying-in. 
The  counfel  for  the  defendant,  at  the  trial,  obje3ed  to  the  evi- 
dence given,  as  to  the  promife  of  marriage ;  upon  which  A.  B. 

offered 
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.  offered  to  give  the  defendant  a  releafe  as  to. that  proroife;  but 
the  counfel  for  the  defendant  rcfufed  to  accept  thereof.  Upon 
fumming  up  the  evidence  to  the  jury,  the  judge  /GouidJ  was 
picafed  to  fay,  that  he  told  them  over  and  over  acain,  that,  ill 
giving  damages  in  tliis  a6UoD,  they  mull  not  confiqer  the  injury 
done  to  A.  B.  as  to  the  promifc  of  marriage^  but  muft  leave  thai 
matter  quite  out  of  the  queltion,  becauie  A.  B.  might  have  her 
a3ion  for  breach  of  th^t  promise ;  that  he  thought  the  pJaintiflT^ 
A,  B.*s  father,  was  by  nature  bound  to  take  care  of  her  while  Ihe 
/aiJ  in,  and  that  they  ihould  confider  his  expences  on  that  ac* 
count,  as  well  as  his  lofs  of  his  daughter's  fervice.  Whereupon 
the  jury  gave  50/.  damages,  .with  which  the  judge  faid  he  was 
not  at  all  diflatisfied;  and  that  he  thought,  if  the  jury  had  then 
confidered  the  promife  of  marriage,  they  would  have  given  fix 
times  as  much  damages.  '  . 

Lord  Chief  Tuftice  Wilmot.    Aftions  of  this  fort  arc  brought 
for  example's  Uke ;  and  although  .the  plaintiff 's  lofs  ia  this  cafi^ 


brings  another  3Etion  againft  defendant  for  the  breach  of  pro<* 
mife  of  marriage,  fo  much  the  better ;  he  ought  to  be  puniihed 
twice.  A.  B,  being  of  the  age  of  30,  is  nothin]^  to  mitigate 
damages,  or  leffen  the  defendant's  fault,  and  we  will  pay  no  re^ 
gard  to  any  affidavit  read  to  us,  Brother  Gould  being  fatisfied 
with  the  verdi£l ;  if  much  ^eater  damages  had  been  given,  we 
Ihouid  not  have  been  diflausfied  therewith;  the  plaintiff  having 
received  this  infult  in  his  own  houfe;  where  he  had  civilly  re« 
ceived  the  defendant,  and  permitted  him'  to  make  his  addreffes 
to  his  daughter. 

Give  Juflice.  If  the  jury  had  given  tool,  damages,  I  flaould 
not  have  thought  them  too  much. 

Baihurjl  Juftice.  To  be  fure,  the  giving  the  promife  of 
marriage  in  evidence  at  the  trial  of  this  caufe,  was  very  iniproper '; 
but  as  the  jury  were  cautioned  not  to  take  notice  of  it,  I  am  in« 
clined  to  think  they  did  not;  for  if  they  had,  I  think  theV 
would  have  given  more  than  jo/*  in  damages.  In  adions  of  th{s 
nature,  and  of  affaults,  the  circumfiances  of  time  and  pUce» 
when  and  where  the  infult  is  given,  require  different  damages  \ 
as  it  is  a  greater  infult  to  be  beaten  upon  the  Royal  Exchange; 
than  in  a  private  room.  I  am  of  the  iame  opinion  with  my 
Lord  Chief  Juftice  and  my  brothen. 

Serjeant  Davy  took  nothing  by  \ii%  niiotion ;  fo  the  plaintiff* 
had  judgment /€r^ato7ir2£n«uR.         ' 
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Dye  verjiu  Leatherdale  and  Simpfon.    C.  B. 

hJ^S?     ^^rfo^^  '^OHN  LtatherdaU,  late  of,  &c.  and  Cornelius  Simp^ 

for  talung        (^  ^^^)  J  fi^^  '^^^  ^f»  ^^*  "Wtx^  attached  to  anfwer  John  Dye^ 

plaintiff's  of  a  plea»  wherefore,  with  force  and  arms,  &c.  the 

^'  faid  J.  L.  and  C.  took  a  certain  hog  of  the  faid  J.  D.  of  the 

value  of,  &c.  al  Frenze  in  the  county  aforefaid,  there  found 

and  being,  and  drove  and  carried  away  the  fame,  and  converted 

and  difpofed  thereof  to  their  own  ufe,  and  there  did  other  • 

wronflTs  to  the  faid  7.  D.  to  the  great  damage  oi  the  faid  J.  D.  and 

i^ainfl  the  peace  of  our  faid  lord  the  now  king,  &c.  and  there- 

Hpon  the  faid  7.  D,  by  Robert  Greenacre  his  attorney  complains, 

that  the  faid  ji  L.  ana  C.  on  the  firft  day  of  September^  in  the 

C  of  our  Lord  1768,  with  force  and  arms,  &c.  took  a  certain 
of  the  faid  J.  D,  of  the  value  of  four  pounds,  at  F.  afore- 
laid  there  found  and  being,  and  drove  and  carried  away  the  fame, 
and  converted  and  difpofed  thereof  to  their  own  ufe  (to  zoitj  at 
F,  aforefaid,  and  then  and  there  did  other  wrongs  to  the  faid 
J.  D.  to  the  great  damage  of  the  faid  7.  D.  and  againft  the 
.peace  of  our  laid  lord  the  now  king,  6?f .  wherefore  the  faid 
J.  D.  faith,  that  he  is  injured,  and  hath  fuftained  damage  to 
the  value  of  ^/.  and  thereupon  he  brings  this  fuit,  &c, 

iftPiei,not        And  the  faid  7.  L.  and  C.  bjr  Henry  Browne  their  attornevr 

^iiy  I  iOae  xome  and  defend  the  force  and  injniy  when,  &c.  and  fay,  that 

thereoo.        ^^  ^^  ^^  guilty  of  the  trefpafs  aforefiud,  above  laid  to  their 

cluu^,  in  manner  and^form  9$  the  (aid  J.  D*  hath  above  thereof 

complained  againft-them,  and  of  this  they  put  themfelves  upon 

the  country,  and  the  faid  J.-D.  likewife. 

defendlntt       •  And  for  furthcTrpIea,  as  to  the  .taking  the  faid  hog,  in  the 
to^icchebog  faid  declaration  mentioned.,  and ihiving  and. carryizif  the. fame 

>^fn'd?m.  *^^*y»  ^y  *^  ^^  J'  ^*  ^^  ^*  *^^^  fuppofcd  to  tevc  been 
pounded  jl'      ..•.'.,:.  done. 
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done,  they  the  faid  J.  L.  and  C.  by  leave  of  the  court  here  to 
them  for  this  purpofe  granted,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  made  and  provided,  fav,  that  the  faid  Jf.  D. 
ought  not  to  have  or  maintain  his  aforefaia  a£lion  thereof  againft 
them ;  becaufe  they  say,  that  the  faid  C,  lone  before,  and  at  the 
faid  laft  time,  when,  &c,  was  lawfully  poffeUed  of,  and  in  a  cer- 
tain clofe,  called  Newforis  lay,  lying  and  being  at  F.  aforefaid, 
in  the  county  aforefaid.  And  becaufe  the  faid  hog,  at  the  faid  laft 
time,  when«  &r.  was  in  the  faid  clofe  of  the  faid  C,  eating  up 
the  wheat  then  growinj;  there,  and  there  doing  damage  to  the 
faid  C.  He  the  laid  C.  m  his  own  right,  and  the  faid  J.  L.  as 
his  fervant,  and  by  his  command,  at  the  faid  laft  time,  when, 
&r.  took  the  faid  hoff,  in  the  faid  declaration  mentioned,  fo  be- 
ing,  in  the  faid  clofe  called  N.  L.  and  doing  damage  there  as 
aforefaid,  for  and  in  the  name  of  a  diflrefs,  and  drove  the  fame 
away,  and  impounded  the  fame  in  the  common  pound  there,  fto 
wit)  at  F.  ^orefaid  and  there  left  the  fame,  as  it  was  lawful  tor 
him  to  do,  for  the  caufe  aforefaid ;  which  are  the  fame  taking 
the  faid  hog,  in  the  faid  declaration  mentioned,  and  driving  and 
carrying  the  feme  away,  whereof  the  faid  jf.  D.  hath  above 
complamed  againft  them,  and  this  they  are  ready  to  verify ; 
wherefore  the  faid  ^.  L.  and  C  pray  judgment,  if  the  faid  J.  2). 
ought  to  have  or  maintain  bis  aforefaia  aflion  thereof  againft 
them,  &c. 

JVm.  Jtphfoh. 

And  as  to  the  plea  of  the  faid  J.  L.  and  C.  by  them  laftly  RepKcation 
above  pleaded  in  bar,  as  to  the  taking  the  faid  hog,  in  the  faid  ^^*?^. 
declaration  mentioned,  and  drivin?  and  carrying  away  the  fame,  JfJ^  the*tak- 
by  the  faid  J.  £.  and  C.  above  done,  he  the  faid  J.  D.  fays  iog  «nd  im. 
that  by  any  thing  in  that  plea  above  alledged,  be.  ought  hot*  to  J®?"**!^^» 
be  baned  trbm  having  and  maintaining  his  alorqfaid  a£lion  theregf  c^vertefTthe 
againft  them;  becauie  the  faid  Jf,  D.  fays,  that  after  the  takjlne  hog  to  their 
and  impounding  the  faid  hog,  in  the  faidf  declaration  mentioned,  ^"^  *^*' 
by  the  laid  C.  and  J.  L.  in  the  name  of  a  diftrefs,  in  manner 
and  form  as  they  have  in  that  behalf  above  pleaded  (that  is  to 
fay)  on  the  firft  day  of  September^  in  the  year  of  our  Lord  1768 
aforefaid,  they  the  laid  C  and  J.  L.  converted  and  difpofed  ot  the 
faid  liog  to  their  own  ufe,  to  wit,  at  F.  aforefaid,  as  the  faid.^.  D.     ^.  ^.^  *s 
in  that  behalf  by  his  faid  declaration  above  complains  againft  ' 
them;  and  this  the  faid  J.  D.  is  ready  to  verity,  wherefore 
he  jprays  jud^ent  and  his  damages,  by  occafion  of  the  fame 
treipais  in  this  behalf  done,  as  laft  aforefaid,  to  be  adjudged  to 
him,  ^c. 

George  Wilfon. 

And  the  faid  J,  L,  and  C.  as  to  the  faid  plea  of  the  faid  ^^  D.  Oenerai  dc- 
by  him  above  in  reply,  pleaded  to  the  faid  plea  of  the  faid  J.  ""JS^?*  ** 

C3  I.'*' 
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Jj»  and  C.  laftlv  above  pleaded  in  bar,  as  to  the  taking  t^e  faid 
hog,  in  the  faid  declaration  mentioned,  and  driving  and  carrj'ing 
tlie  fame  away,  above  fuppofed  to  have  been  done,  fay,  that  the 
faid  replication,  and  the  matters  therein  contained,  are  not  fuf- 
ficient  in  law  for  the  faid  J.  D.  to  have  or  maintain  his  faid 
a6lion  thereof  againft  them ;  to  which  faid  replication,  in  man- 
ner and  form  as  the  fame  h  above  pleaded,  the  faid  Jf,  L,  and 
C.  are  not  obliged  by  the  law  of  the  land  to  anfwcr,  and  this 
the  faid  J^.  JL.  and  C,  are  ready  to  verify;  wherefore,  for 
want  of  a  fufficient  replication  in  this  behalf,  the  faid  JT.  L,  and 
C  as  before,  pray  juclgment  if  the  faid  y,  JD.  ouglit  to  have  or 
maintain  his  faid  action  thereof  againll  them,  &c, 

»  JVilliam  Jcphfon. 

joSBderin  And  the  faid  J.  D.  fays,  that  Cnce  in  his  faid  pica,  by  him 

demttner.       above,  in  reply,  pleaded  to  the  faid  plea,  of  the  laid  J.  L  and 

C,  laftlv  above  pleaded  in  bar,  as  to  the  taking  the  faid  hog,  in 
the  faia  declaration  mentioned,  and  driving  and  carrying  the 
fame  away  by  the  faid  Jf.  i.  and  C.  above  done,  he  the  faid  J. 

D.  hath  iuleaged  fulEcient  matter,  in  that  replication,  for  him 
to  have  and  mainuin  his  faid  a£iion  thereof  againft  them, 
which  he  the  faid  7.  D.  is  ready  to  verify ;  and  ^N^liich  faid 

,  matter  the  faid  J.  L.  and  C.  have  not  denied,  nor  have  in  any 
manner  anfwered  the  fame,  but  have  whoUv  refufed  to  admit 
the  verification  thereof;  he  the  faid  Jf.  D.  as  before  prays  judg-. 
ihent,  and  his  damages  by  occafion  of  the  fame  trelpais  in  this 
behalf  done,  as  laft  aforelaid,  to  be  adjudged  to  him,  &c. 

George  Wilfon. 

It  was  argued  by  Serjeant  Jephfon,  for  the  defendants,  that 
,  the  replication  was  ill,  becaule  it  difclofed  no  ne\v  matter, 
but  only  repeated  what  was  before  alledged  in  the  declaration  ; 
viz.  that  the  defendants  took  the  hog,  and  com^rted  and  difpofed 
ihtrtof  to  thar  ozon  ufe;  which  the  defendants  had  anfwered,  by 
pleading  not  guilty  to  the  whole  declaration  ;  whereupon  ifliie  is 
joined,  upon  which  ifluc  (he  infifted)  the  fa£l  might  have  been 
tried;  viz.  whether  the  defendants,  after  the  taking  and  im- 
pounding the  hog,  converted  the  fame  to  their  own  ufe,  or  not. 

CMwm«i:  For  the  plaintiff  .it  was  argued  by  Serjeant  Wilfon^  tft,  that 

hogto*thedc!  ^^1*  be»ng  an  aflion  oitrefpafs  againft  the  defendants,  for  taking 
feodanti'  ufe,  thehog,  and  driving  and  carrying  away  the  fame,  and  not  trover^ 
is  only  ig-  for  Converting  and  difeofing  thereof  to  their  own  ufe ;  therefore 
M^IaSncrf  ^^  converjion  thereof  to  their  own  «/?,  as  laid  in  the  declara- 
trefpaTs  for  tion,  can  only  be  confidered  as  matter  of  aggravation,  and  need 
taking  tb«  not  be  juftified  or  anfwered  in  trefpafs:  for  the  converjion  is 
MaiJfwe^  totally  independent  of  the  takings  and  is  not  a  trefpafs  w 
bychegcfie-  £3  arnds. 
nl  UTuc  '  2dl)\ 
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%dly^  He  faid,  that  the  defendants'  fecond  plea  having  fully 
anfwered  and  juftified  the  whole  trefpafs  in  the  declaration, 
which  is  only  the  takings  driving  and  carrying  away  the  hog^ 
(the  converfion  thereof  being  only  aggravation)  it  then  became 
neceffary  for  the  plaintiff  to  fliew  and  alledge,  that  (notwith- 
fianding  the  taking  the  hog  damage  fcaJanU  and  impounding  the 
fame,  were  lawful)  the  defendants  yttrwards  converted  and 
dif{>ofed  thereof  to  their  own  ufe,  and  thereby  became  trefpaflers 
ab  initio  :  And  of  that  opinion  were  the  whole  court.  He  cited, 
Gargrave  v.  Smithy  i  SalL  221.  Velv,  q6^' gy.  ^nd  Gates  v. 
Bayley^  2  Wilf^n  313.  as  cafes  fomethin?  fimilar  to  that  at  the 
bar  ;  which  were  all  allowed  to  be  good  law.  And  the  court 
being  about  to  give  juckment  for  the  plaintiff,  Serjeant  Jtphfon 
xOoved  for  leave  to  withdraw  his  demurrer,  which  was  granted 
upon  payment  of  cofts, 

Goodright  of  the  dcanife  of  Welch  vetfits  Flood.  C  B. 
November  7, 

Bjedm^nt 
doUi  not  lie 
of  a  mefTuage 
^  r  wtcaeineat* 

tenement;  and  mejfuagt  or  tenement  is  io  uncertain, that  the  fheriff 
cannot  tell  of  tonat  he  (hall  gUre  poffeffion ;  for  a  tenement  may 
be  of  an  advowfon^  houfe  or  land  of  any  kind :  He  cited,  2  Stra. 
83^.     1  Barnes,  114.     3  Af^^.  238. 

Wilmot  C.  J.     To  be  fure  there  arc  many  old  cafes  where 
judgments  in  eje£lment  have  been  arrefted  for  this  fuppofed  un- 
certainty, but  I  do  not  recolle£l  any  very  modem  cale :   There  Bat  of  a  mef. 
was  a  late  cafe  in  B.  R,  where  the  declaration  was  of  a  meffMage  iiMg«  «»d  te. 
and  tenement,  and  that  court  gave  leave  to  ftrike  out  the  words  f|!!J!°  »{*** 
"  and  tenement,'*  and  to  proceed  for  the  meffuage,     I  think  a  leave  to  ftnke 
mejfuage  or  tenement^  in  common  parlance,  means  a  mejfuage;  oat  the  words 
and,  at  this  time  of  day,  no  moital  imagines  that  a  tenement  Vi^*^*V* 
means  any  thing  but  a  dwelling  houfe,  for  by  long  ufe  it  has  ac-  ^/j^^%. 
quired  tbat  definite  fignification.     Hefitante  curia,  a  rule  was  Dtum,  i 
made  to  (hew  caufe  why  judimient  (bould  not  be  arrefied.  ^'T?  ^^«    . 

Cttdtitltr, 

November  the  20th,  this  matter  came  on  again,  and  was  de-  H^siu9»%Str, 
bated  by  counfel  on  both  fides;  when  the  court  feemed  inclined  *34*1 
to  get  over  this  obje£lion,  if  poffible,  and  took  further  time  to 
confider,  until  the  lail  day  of  the  term :  But  at  lad  they  thought ' 
themfeWes  bound  by  the  cafes  cited,  and  (againft  their  inclina- 
tion} anrefied  the  judgment. 

C  4  Blood 
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Blood  verfus  Lee,    C.  B. 

Touching  ^HIS  was  an  a£lion  upon  the  cafe  upon  affumpju^  com- 
to^^ffeiJ"  .  ^^^^^^  '^^  ^he  Palace  Court  for  about  the  ium  of  9/, 
•dmitted  In  ^Wch  the  defendant  removed  into  this  court  by  habeas  corpus  : 
firmifau.  Thc.caufe  being  at  iffue,  and  the  plaintiff  not  having  proceeded 
t*^  to  trial  in  due  time  after  iflue  jomed,  the  defendant  gave  him 

notice  of  motion  for  judgment »  as  in  cafe  of  a  nonfuit ;  before 
the  motion  came  on,  the  plaintiff  (being  a  poor  man)  applied  to 
be  admitted*  and  was  admitted,  to  proceed  in  his  fuit  mformd 
pauperis.  Afterwards,  upon  (hewing  caufe  why  there  (hould  not 
oe  judgment,  as  in  cafe  ol  a  nonfuit,  the  rule  was  made  abfolute, 
becauie  the  plaintiff  or  his  attorney  would  not  undertake  to  pay 
the  cofts  of  that  application  to  the  court ;  whereupon  judgment 
as  in  the  cafe  of  a  nonfuit,  was  entered  the  31ft  day  of  May  lad  ; 
and  the  plaintiff  being  now  taken  in  execution  upon  that  judg- 
ment, Serjeant  Glynn  moved  that  he  might  be  dilcharged  out  of 
cuftody ;  mfifting  that  a  pauper  was  not  liable  to  colts,  in  this 
cafe ;  Whereupon  the  coun  made  a  rule  to  fhcw  caufe. 

»Sti».878.         At  another  day,  before  the  defendant  came  to  fhew  caufe, 

5^^375.     ^''"^^  ^-  J-  ^^'^^»  fr^™  ^^^  Q^"  manufcript  notes,  the  follow- 

^.'c'  ing  cafes  relating  to  paupers  and  cojls  ;   Winter  v.  Slow,  Mich,  4^ 

Geo.  2.  B,  R.  was  trox/er  by  a  pauper:  At  the  trial,  the  plaintiff 

E roved  a  demand ^nA  refujalzi  the  time  of  fervingthe  writ,  which 
cing  after  tlie  commencement  of  the  a6lion,  he  became  non- 
fuited;  and  having  brought  a  fecond  aftion  for  the  fame  thing, 
it  was  npi  jved  that  he  might  pay  the  cofts  of  the  nonfuit  in  the 
former  a&ion,  before  he  proceeded  in  the  fecond  a6lion ;  but 
the  court  r^fufed  to  grant  the  motion,  becaufe  they  thought  the 
ftStrt.^13.  plaintiff  had  not  been  vexatious. — In  Taylor  v.  Lowe,  Trin.  7 
8-  P^  £?  8  Geo.  2.  B,  R.  the  plaintiff  being  a  pauper,  and  having  given 

five  or  fix  notLcjes  of  trial  and  thereby  vexed  the  defenoant,  it 
was  moved,  that  )ie  mij^ht  pay  cofts  of  former  notices,  or  be 
refirained  from  prx>ceedmg  to  trial ;  but  while  the  admiffion  to 
.  fue  in/ormi  pauperis  ftood  they  would  make  no  rule  about  cofts, 
but  made  a  rule  to  &ew  caufe  why  he  (hould  not  be  difpau- 
pered,  which  was  made  abfolute  upon  an  affidavit  of  fervice 
thereof.     In  Oats  v.  Holiday^  Trin.  2a  6?  23  Geo.  2.  B.  R.jt 
was  at  firft  doubted  whether  a  plaintiff  could  be  admitted  in 
form&  pauperis  after  the  pommencement  of  the  fuit ;  but  at 
■^  length  It  wa3  refolved  that  be  might  be  fo  admitted  at  any  time 

of  the  fuit;  and  the  court  re(plved,  that  a  perfon  fo  admitted 
\ii  forma  pauperis  pendente  lite^  (hall  not  pay  cofts  from  the  be- 
i-  ginning 
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ginning  of  the  aAion :  This  feems  to  be  a  cafe  in  favour  of  thit 
motion  to  difcharge  the  plaintiff  out  of  cuftody.  Quare  the 
cafe  of  Langky  v.  BLukerby^  Hil.  is  Geo.  2.  B.  R.  which  wa» 
a  motion  to  difpauper  the  plaintiff*    Adjoumatur. 


Barker,  of  the  demife  of  Edward  Walker,  Efa.  verfia 
Coniiable.  In  eje&ment  of  lands  in  Dorking  in 
Surry. 

TDER  WUmot  C.  J.  &  totam  curiam.    It  has  not  been  doubted  Half  in  ye«*t 
^    oflatevears,  (and  it  was  now  refolved  in  this  cafe),  that  J^  g^e^to  • 
half  an  year  s  notice  to  quit  poffelhon  muft  be  given  to  a  tenant  at  tenant  at  will 
will,  before  the  end  of  which  time  an  eje3ment  will  not  lie  to  or  bit  execo.  - 
cum  him  out  of  the  farm.    In  a  cafe  of  the  demife  of  Ta/ker  ^^^^^^^*  ^. 
V.  Burr^  the  fame  point  was  refolved  by  the  court  of  B.  R.  and  do-i notWt, 
per  Lagk  -Serjeant,  in  Eafkr  term  6th  or  7th  Geo.  3.  the  fame  [^xwumtbi' 
law  was  held  m  the  cafe  of  an  executor  of  a  tenant  at  will.     In  ?**^"°^ 
the  cafe  at  bar,  the  plaintiff  having  been  nonfuited  for  want  of'  see  i  TVm 
giving  fuch  half  year's  notice  to  AcltviidXitConftabU^  a  tenant  at  Rep.  K.  B. 
will,  to  quit  the  premifes,  moved  to  fet  afide  the  nonfuit ;  and,  '^3*] 
on  (bewing  caufe,  the  rule  to  fet  afide  nonfuit  was  difcharged,' 
forthe  jnealon  above. 


Bally,  Clerk,  verjus  Wells.    €•  B. 

(COVENANT  by   the   plaintiff,    as  reftor   of  the  parifti  of  Leffceof 
^  Mankfion  in  Ham^re.z^ntt  the  defendant i  who  is  the  af-  ^^  ^J:^ 
fignee  ox  James  Whiimar/h^  me  plaintiff's  leffee  of  tlie  great  and  andbitaifigns 
fmall  tithes,  (the  grant  and  demife  in  the  leafe  thereofbeing  to  thathewiu 
?5w»^j  Whtmarjh,   his  executors,  adminiftrators  and  affigns):  ^^^f^^^ 
The  declaration  fcts  forth  the  leafe,  which  (inter  alia  J  contains  in  tiie  parifli'* 
a  covenant  on  the  part  of  the  leffee  and  his  affigns^  to  find  fuffi-  h«ve  any  p«t 
cient  wbeat-ftraw  tor  thatching  the  tithe-bam  and  premifes  be-  J^f^^^^^nt 
longing  to  the  refior;  and  alfo  the  following  covenant,  z/iz.,u„,  ^jth  the 
**  And  the  faid  James  Wkiimarjh^  for  himfelf,  his  executors,  tithes,  and 
••  adminiftrators  and  affigns^  doth  hereby  covenant  and  agree,  ^<>«dieaf-^ 
"  not  to  let  any  of  the  farmers  now  occupying  the  feveral  eSates  JK«n  ^1*" 
^'  at  Monk/Ion  have  any  part  of  the  tithes  aforefaid,  without  the  adwn  it 
••  confent  of  the  faid  George  Bally  in  writing  firft  had  andob-  ^^^t^ 
••  tained:"  Whereupon  the  plaintiff  affigns  the  breach  in  this  5^",^^  ^ 
manner;  inz.  That  the  defendant^  after  the  premifes  came  to  him 
h  ^ffignment^  did  let  divers  of  the  farmers  then  occupying  feveral 
tflates  at  Monkfion,  (to  wit)  one  William  Cooper,  and  one  Roger 
JflutchinSi  have  part  of  the  tithes  in  the  indenture  of  leafe  men^ 

tionedf  * 
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tionei  tifUhout  the  plaintiff* s  conftni  ;  contrary  to  the  covenant  of 
the  [aid  James  Whitmailh,  the  Uffee^  and  his  affigns^  in  that  bt^ 
hag  made.  The  defendant  pleaded  non  if^egit  conventionem, 
ai^  a  verdifl  was  found  for  toe  plaiinifif. 

It  was  moved  in  arrefi  of  judgment,  /laft  term,)  that  an  a£^k>n 
does  not  lie  againft  the  aflignee  upon  the  covenant  whereof  the 
breach  is  afikpied,  for  that  ir  a  covenant  merely  perfopal, 
collateral,  binding  the  leiTee  only,  and  does  not  at  all  aSfed  the 
affignee;  alfo  that  tithes  are  incorporeal,  lying  in  gi[ant;  and 
therefore  fuch  a  covenant  cannot  run  along  with  them,  as  it 
would  with  lands  which  lie  in  liverv.  After  this  cafe  had  been 
very  well  argued  at  the  bar  by  Burland^  the  King's  ferjcant,  for 
the  defendant,  and  Glynn  Serjeant  for  the  plaihtiff :  The  court 
took  time,  until  this  term,  to  confider;  when  judgment  for  the 
plamtifir  was  given  to  the  following  efie3,  in  the  ab fence  of 
Mr.  Jullice  Gould^  who  heard  the  argument  at  the  bar. 

Curia.  We  are  all  of  opinion  (and  fo  is  our  brother  Gould  J 
that  this  aAion  may  well  be  fupported,  and  that  the  intention  of 
the  parties  to  the  leafe  (hall  have  it*s  due  efTed,  without  break- 
ing through  any  of  the  cafes  in  the  books  concerning  the  many 
diverCties  of  covenants :  The  intention  of  the  parties  clearly  was 
io  keep  the  tithes  continually  in  pernancy  ;  for  the  covenant  is 
(in  effed)  that  the  leflee  and  his  afligns  Ihall  take  them  in  kind, 
that  they  might  continue  in  the  fame  ftate  as  when  the  leafe 
thereof  was  made ;  that  by  temporary  compofitions»  and  unity 
of  pofleilioii  of  the  land  and  tithe  thereof,  modu/es  might  not  be 
let  in,  nor  the  manner  of  tithing  be  thereby  obliterated ;  but 
that  the  exifience  of  taking  tithes  m  kind  mignt  be  preferved. — 
The  leflee  has  alfo  covenanted,  for  hirafelf  and  afligns,  to  find 
fufficient  wheat-draw  for  thatching  the  tithe-barn,  &c.  and  aU 
though  ftraw  might  be  got  elfcwhere,  yet  it  is  plain  the  leffor's 
eye  was  upon  the  titlie  of  wheat-ftiaw  for  tliatching,  although 
k  is  not  fo  exprefled  in  worils. 

This  being  the  plain  intention  of  the  parties,  and  the  end  of 
the  two  covenanu,  in  equity  anditffiicey  whereof  the  affignee  had 
full  notice  (the  equity  being  moft  traniparent),  he  ought  to  take 
thAXe^Stcumanere:  for,  qmJaUii  commodim^ /entire  debet  et 
onUs  :  So  that  if  we  can  poffibly  make  law  and  equity  to  flow  in 
one  channel,  we  will  not  leave  the  plaintiff  remedilefs  here^  and 
fend  him  away  to  the  court  €)f  Chancery.  Therefore  let  us  fee 
whether  this  equity  cannot  be  got  at,  in  a  court  of  law?  and 
whether  there  if  any  differeilce  Mtween  land  and  tithe,  with  re^ 
gard  to  the  covenant  in  this  cafe? 

Con* 
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Concerning  exprefs  covenants,  and  covenants  in  law;  alll 
which  of  them  run  with  the  land,  and  which  of  them  are  col- 
lateral and  <lo  not  run  with  the  land;  and  where  the  ailimce 
fhall  be  bound  without  naming  him;  and  where  not ;  and  where 
he  fhall  not  be  bound,  although  that  he  be  exprefsly  named; 
Spencers  Caji^  5  Rtp.  16.  a.  is  a  leading  cafe;  wherein  die  |Re|^i6.^ 
court  came  to  the  following  refolutions,  which  Ihall  be  Ihortly  fj!^**^* 
fiatcd.  «^ 

JUfohed^ 
t.  When  the  covenant  extends  to  a  thlnr  in  effe^  parcel  of 
the  demife,  the  thing  to  be  done  by  force  of  the  covenant  is  in 
a  manner  annexed  and  appurtenant  to  the  thinj^  demifed,  and 
fiial]  ran  with  the  land,  and  (hall  bind  the  aflj^nee,  although 
he  be  not  bound  by  exprefs  words;  as  if  the  leflee  covenant  to. 
repair  the  houfes,  tliis  is  parcel  of  the  contraQ,  and  extends  to 
die  fupporting  of  the  things  demifed. 

2.  It  was  there  refolved,  that  if  the  Icflee  hath  covenanted  for 
himfelf  and  his  q/jigns  to  make  a  new  wall  upon  part  of  the 
land  demifed,  this  iQull  bind  the  aOignee,  becaufe  named^  and  he 
is  to  take  the  benefit  of  it :  So  if  warranty  be  made  to  a  man, 
his  heirs  and  afligns,  the  aflignee  Ihall  take  the  benefit  thereof, 
and  fhall  have  ^warrantia  charta.  Fitz*  N.  B,  135.  But  al- 
though the  covenant  be  for  him  and  his  afligns,  yet  it  is  other- 
wife  if  the  thing  to  be  done  be  merely  collateral  to  the  land* 
and  not  concemmg  the  thing  demifed  m  any  fort,  and  the  aif- 
fignee  (hall  not  be  charged ;  as  if  the  leifee  covenant  for  himfelf 
and  his  ^ffigns  to, build  a  houfe  upon  the  land  of  the  leflbr 
which  is  not  parcel  of  the  demife,  or  to  pay  any  collateral  fum 
of  money  to  the  leflbr,  or  to  a  ftranger,  this  Uiall  not  bind  the 
ai&gnee. 

3.  It  was  there  refolved,  if  a  man  dttnife  a  flock  of  cattle  or 
gocKis  for  any  time,"  and  the  leflec  covenants  for  himfelf  and  his 
qlfigns^  at  the  end  of  the  term,  to  deliver  fuch  cattle  and  goods, 
or  a  certain  price  for  them,  and  the  leflee  ai&gn  the  cattle,  &r. 
this  covenant  fliall  not  bind  the  qffigntet  for  it  is  merely  a  thim^ 
in  aSion  in  the  perfonalty,  and  wants  {\xc\i  privity  as  is  between 
the  leflbr  and  leflee  of  lands,  in  refpeQ:  of  the  reverfion.  The 
fame  law,  if  a  man  demife  a  houfe  and  lands  for  years,  with  n 
flock  of  cattle  or  fum  of  money,  rendering  rent^  and  the  leflee 
covenants  for  himfelf,  his  executors,  admihifiraton  and  affims, 
to  deliver  the  fiock  of  cattle  or  fum  of  moncv  at  the  end  of 
the  term,  yet  the  qffi^nee  fhall  not  be  charged  with  this  eo« 
venant ;  for  although  the  rent  referved  was  increafed  in  refpeCl 
of  the  ftock  or  fum,  yet  the  rent  iffues  out  of  the  land  (My; 
and  therefore  as  to  the  flock  or  fum,  the  covenimt  is  perfond* 
and  ihalt  bind  the   covenantor,  his  exf^utgrs  and  admitii* 

iUators, 
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ftrators,  who  reprefent  him,  and  not  the  ajjignet:  and  becaufe  it 
is  not  certain  that  the  ftock  or  fum  will  come  to  the  hands  of 
the  alfigfue;  for  it  may  be  wafted,  or  otherwife  confumed  or 
periffied,  through  the  leflee;  and  therefore  the  law  cannot  de- 
termine,  at  the  time  of  maldng  the  leafe,  that  fuch  covenant 
(hall  bind  the  ajfigrue. 

4.  It  was  there  refolved,  that  if  a  man  make  a  feoffment  by 
the  word  dedi^  (which  implies  a  warranty)  the  aflignee  of  the 
fi^ffee  (hall  not  vouch ;  but  if  a  man  makes  a  leafe  for  years,  by 
the  word  concejfi  or  dtmji^  (which  import  a  covenant),  if  the 
affignee  of  the  leflee  be  evi3ed,  he  Ihall  have  a  writ  of  covenant. 

.  5.  It  was  there  refolved,  that  tenant  by  the  courtefj^,  or  any 
other  who  comes  in  in  xhtpqfty  ihall  not  vouch,  fwhich  is  inftead 
of  an  a&ion) ,  but  if  a  waryhip  be  granted  by  deed  to  a  woman 
who  takes  a  hufband,  and  the  woman  dies,  the  huiband  fhall 
vouch,  by  force  of  this  word  grant ,  although  he.  come  to  it  by 
aft  in  law.     So  if  a  man  demt/i  or  grant  land  to  a  woman  for 

'  years,  and  the  leflbr  covenants  with  the  leflee  to  repair  the 
iK>ufes  during  the  term,  the  woman  takes  a  huiband  and  dies, 
the  huiband  ihall  have  an  a£Uon  of  covenant,  as  well  upon  the 
covenant  in  law,  upon  thefe  words  demtyi  or  grant,  as  upon  an 
exprefs  covenant.  The  fame  law  is,  of  tenant  hy Jlatute  mer- 
chant,  JlattUeJlapU  or  elegit  of  a  term ;  and  he  to  whom  a  leafe 
for  years  is  fold  oy  force  of  an  execution,  ihall  have  an  a6lion  of 
covenant  in  fuch  cafe,  as  a  thing  annexed  to  the  land,  although 

.  he  come  to  the  land  by  a£l  in  law  :  As,  if  a  man  grant  to  a  leilee 
for  term  of  years,  fo  mbch  eftoxjers  as  ihall  be  iufficient  to  re. 

.  pair  his  houfe,  or  as  he  ihall  bum  in  his  houfe,  or  th^  like, 
during  the  term;  it  is  as  appurtenant  to  the  land,  and  ihall  run 
with  It  as  a  thing  appurtenant  to  the  land,  into  whatfoever  hands 
the  fame  ihall  come. 

6.  It  was  there  refolved,  that  a  covenant  by  the  ielTee  for 
years  to  repair,  ihall  bind  all  others;  as  well  thofe  who  come  in 
py  the  afi  of  the  party,  as  by  aft  in  law ;  and  if  it  were  other. 

'  wife,  it  would  be  great  prejudice  to  the  lelfor. 

7.  It  was  there  refolved,  that  the  ajfignee  of  an  qffiznee,  ihall 
*have  an  aftion  of  covenant ;  fo  ihall  tiie  executors  of  the  affignee 

ot^n  affignee  ;  fo  ihall  the  affignees  of  the  executors  or  adminijtra^ 
Jarjoi  every  affignee:  for  uiey  are  all  comprifed  within  this 
.word,  affignees:  For  the  fame  right  which  was  in  the  teftator  or 
^inte^aie,  mall  go  to  his  executors  ox  adminiftrators. 

\  Thi*  cafe  of  Spencer  was  thus  (bted  by  the  court,  (with  fome 

brevity)  to  Ihew  what  the  law  is,  concerning  covenanu ;  which 

;of  chrai  are^  [iU>  it  were]  inherent,  and  run  vrith  the  knd,  and 
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l^hich  of  theiii  are  only  ccUaieral^  or  do  not  run  with  the  land; 
and  where  the  aiBgnee  fliall  be  bound  without  naming  him, 
and  Where  not ;  and  where  he  (hall  be  bound  although  he  be 
not  exprefsly  named. 

There  muft  always  be  a  nrivitjr  between  the  pIainti£F  and  de- 
fendent  to  make  the  defendent  liable  to  an  affion  of  covenant ; 
the  covenant  muft  refpeQ  the  thing  granted  or  demifed ;  when 
the  thing  to  be  done,  or  omitted  to  be  done,  concerns  the  lands 
or  eftate,  tiat  is  the  medium  which  creates  the  privity  between 
the  plaintiff  and  defendant.  As  if  leflee  for  life,  covenants  for 
him,  his  executors,  and  adminiftrators',  to  build  a  wall  within 
his  term,  and  afterwards  he  afligns  over  his  eftate,  the  grantee 
of  the  reveriion  ihall  have  covenant  againft  the  affignets^  and 
notwithfianding  the  covenant  wants  the  word  affigns^  yet  eveiy 
qffignee  by  accepting  thenofleflion,  hath  made  himfelf  iubje^  to 
all  covenants  concerning  ike  land^  but  not  /^  collateral  covenants; 
and  covenants  of  repairs,  and  building  walls  or  houfes,  are  co* 
venants  inherent  to  the  land,  with  which  the  affignee  without 
fpecial  words  fliall  be  charged.  Alfo  where  the  leflbr  for  years 
covenanted  in  his  leafe,  that  at  the  end  of  the  term,  he  would 
make  a  new  leafe  to  the  leflee  or  his  afligns,  and  aft^rvrards 
granted  over  his  reverfioui  and  at  the  end  of  the  term,  the  leffee 
brought  covenant  againft  the  grantee  of  the  feverfion,  it  was 
agreed,  by  all  the  juftices  and  lerjeants,  that  the  a3ion  did  well 
he,  Moore  159,  c.  3oo.-( — For  sfccovenant,  which  runs,  and 
refts  with  the  land,  an  a£lion  lies  for  or  againft  the  affignee  at 
the  common  law,  quia  tranfit  terra^cum  onere,  although  the  af- 
fignees  be  not  named  in  the  covenant.  And  covenant  Ties  a^nft 
executors  in  every  cafe,  although  they  be  not  named,  unTefs  it 
be  fuch  a  covenant  as  is  to  be  performed  by  the  per/bn  of  the 
teftator,  which  they  (the  executors}  cannot  jperform.  Cro.  Eliz^ 
^53.  and  fee  i  Ro.  Rep.  359,  360.    Cro.  Lar.  221* ' 

A  man  being  leflee  of  two  houfes  and  lands,  co\^nants  for 
him  and  his  affigns,  to  repair  the  houfes ;  leflee  afligns  one  of 
the  houfes,  amd  parcel  of  the  land  to  J.  S. ;  and  the  leflbr  for  not 
repairing  the  houfe  afligned  to  J^.  S.  brought  an  adion  of 
covenant  againft  J^  5.,  and  adjudged  that  the  a£lion  lies;  for 
this  is  a  covenant  which  runs  with  the  term  afligned;  and  al- 
though he  be  qffignee  of  parcel^  yet  covenant  lies  againft  him  for 
not  repairing  the  faid  parcel,  ana  thereupon  judgment  was  given 
for  the  plaintiff.     If.  Jones  ^\S\P^-  3- 

Covenant  againft  the  defendant  o^^iz^^  of  Dalton,  for  that  up. 
on  an  indenture  of  demife,  DaUon  covenanted  for  himfelf,  his 
executors,  and  adnuniftrators,  to  leave  15  acres  every  year  for 
pafture  at/que  ctdtura;  and  that  he  granted  his  eftate  to  the  de- 
fendant. 
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£cDdant»  and  that  the  dercndant  non  rdiquit  quindecem  acras  ad 
pf^uram^  but  fuch  a  day  and  year  plowed  up  all.  And  upon  this 
count  it  was  demurred,  becaufe  the  qffignct  not  being  named,  it 
is  not  any  covenant  which  (hall  bind  the  qffignee^  for  it  is  col* 
lateral.  But  all  the  court  held,  that  this  covenant  is  to  be  per- 
formed by  the  q/pgnee  although  he  be  not  named;  hccwife  U  is 
Jot  iht  bauft  of  the  eJlaU^  according  to  the  nature  of  the  foil ; 
but  to  do  a  coUateial  covenant,  as  to  build  de  nova^  or  fuch  like, 
fiiall  not  bind  him  unlefs  named;  wherefore  it  was  judged  for 
the  plaintiff.    Cro.  Jac.  12^^  126. 

Wc  have  cited  thcfe  cafes  (which  are  all  good  law)  in  order 
to  ihew  where  affignees  (hail,  or  (hall  not  be  bound  in  covenant 
concemin?  lands ;  and  (hall  now  confider,  whether  there  is  any 
diSbrence  between  lands  and  tithes  as  to  tins  matter. 

It  is  objefied^  that  tithes  are  incorporeal,  and  cannot  endure 
orfupport  a  covenant  by -the  lelTee  thereof,  for  him,  and  his 
afiigns,  to  run  with  them,  fo  as  to  bind  the  affignee;  but  if  we 
can  flrip  the  mind  of  the  idea  of  matter ^  there  feems  to  be  no 
difference  between  an  inheritance  in  lands  and  an  inheritance  in 
tWus. 

Tithes  is  a  tenth  part  of  the  profits  of  the  lands:  the  profits  of 
die  land  is  the  land  itfelf ;  tithes  are  tangible  and  vifible,  may 
be  put  in  view  in  an  affize ;  an  ejeftment  Res  of  them ;  a  pracite 
mod  reddat  lies  of  a  portion  of  tithes,  and  they  are  realized  by  the 
fiat,  32  Hen.  8.  which  need  not  be  mentioned  ;  a  warranty  may 
be  annexed  to  incorporeal  inheritances.  See  Coke  Ut,  cap. 
Warranty:  they  have  every  property  of  an  inheriunce  in  land, 
except  that  they  lie  in  grants  and  not  in  livery.    See  Dier.  85.  a« 

O^eaioo.  It  was  objefied,  that  a  r^nt  cannot  be  refbrved  out  of  any  in- 

corporeal inheritance,  as  of  an  advowfon,  tithes,  (3c,  Co.  Lit. 
47.  a.  But  if  the  leafe  be  made  of  them  by  deed  for  years,  it 
may  be  good,  by  way  of  contraf^,  to  have  an  afiion  of  debt 
againft  the  leffee,  but  the  lefTor  cannot  difirain ;  fo  that  fuch  rent 
rcferved  upon  a  leafe  of  tithes,  lying  only  in  privity  of  contra£l, 
the  qffiniee  of  the  tithes  is  not  chargeable  with  the  rent  to  the 
plaintiff,  and  confequently  cannot  be  chargeable  with  breach  of 
covenant  in  the  prefent  cafe. 

Aaiwer.  In  anfwer  to  this,  2  'Saund.  303,  304.    The  Dean  and  Chapter 

qfWindfor  v.  Cover:  Saunders^  in  his  argument  (which  is  an  ex- 
ceeding good  one),  touching  a  rent  referved  upon  a  leafe  of 
tidies,  fays,  that  it  was  a  rent  payable  for  the  tithes,  although  it 
did  not  iffue  out  of  the  tithes  ;  as  if  a  barn  with  a  portion  of 
tithes  be  demifed,  relerving  tool,  per  annum  rent,  this  is  re- 
(ecved  as  well  in  refpe£l  oi  the  tithes,  as  of  the  bam,  and  if  the 

tithes 
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tidies  are  cviEkcd^  the  rent  ought  to  be  apportioned,  otherwife 
lachlefiee  (hall  payioo/.  per  annum^  being  the  whole  rent  For 
the  bam,  which  perhaps  was  not  of  the  yearly  value  of  40  fliiU 
iings,  which  would  be  contrary  to  all  reafon  and  juftice ;  and  fo 
is  the  cafe  of  Dubytoft  v.  Courteene^  Cro.  Jac.  458.  wherein  it  b  ' 
faid,  that  althoujjh  the  rent  in  fuch  cafe  is  onlv  ifluing  out  of  the 
bam  in  point  of  remedy^  yet  it  is  ifluing  out  ol  both  the  tithes  and 
bam  in  point  of  render;  and  in  the  cafe  of  Vakntine  v.  Denton^ 
Cro.  Jac.  1  i  1  •  it  is  agreed  by  Yelverton^  Williams  and  TanfitU^  that, 
if  a  bifhop  makes  a  leafe  for  years  of  tithes  only^  re&rvinff  the 
ancient  rent,  fuch  leafe  ihall  bind  his  fucceflbr,  but  not  if  the 
biihop  makes  a  leafe  for  life;  and  the  reafon  is,  becaufe  that  up- 
on a  leafe  for  years,  the  fucceflbr  hath  remedy  for  the  rent  referved 
by  afiion  of  debt,  but  he  hath  no  remedy  for  rent  referved 
upon  fuch  leafe  for  life ;  therefore  (fays  he)  if  the  fucceflbr 
ot  a  bifiiop  (hall  have  remedy  by  a3ioh  of  debt  for .  fuch  rent 
referved  upon  a  leafe  for  years,  it  follows,  that  it  is  fuch  a  rent 
as  (hall  go  with  the  reverfion^  and  doth  not  lie  only  in  privity 
of  coatnA,  for  tha 'fucceflbr  of  the  biihop,  who  was  the  leflbr, 
\%  not  privy  to  the  contrafl  of  his  predeceflfor,  but  hath  only  a 
privity  of  e(bte,  viz.  theTCverfion,  and  confequenily  the  rent  (hall 
^o  with  the  term  to  the  alTignee  (of  the  tithes)  and  he  (hall  pay 
u  to  the  leflbrs.  Upon  this  excellent  argument  of  Saunders  the 
court  there  faid,  that  the  cafe  was  of  ffreat  confequence,  for  that 
many  perlbns  were  feifed  of  tithes  in  fee  as  of  their  lay  inherit- 
ance; and  if  they  demife  their  tithes  refervin^  rent,  and  fuch 
rent  ihall  be  adjudged  to  be  only  a  duty  by  privity  of  contrafi^ 
then  the  heirs  to  whom  the  reverfions  ot  fuch  tithes  (hall  de- 
fcend,  will  not  hiive  any  remedy  for  the  rent  due  in  their  own 
time ;  and  therefore  the  court  feemed  to  incline,  that  it  was  fuch 
a  rent  as  (hall  go  with  the  reverfion,  and  that  the  affignee  (hail  - 
be  bound  to  pay  it ;  but  it  was  not  adjudged,  for  the  council  for  \ 

the  plaimiff  took  a  trifling  excepti(>n  to  the  defendant's  plea 
(which  would  not  be  allowed  at  this  time  of  day)  whereupon 
they  gave  judgment  for  the  plaintiff:  Saunders  fays,  he  believes 
thar  principal  iea(bn  was,  becaufe  they  would  not  determine  the 
matter  in  law. 

Tiffing  V.  Graver  Sir  Tho.  Raym.  18.  Debt  for  rent  by 
executon :  The  plaintiffs  count  that  their  teftator  was  feized  for 
another's  life  of  certain  tithes,  and  demifed  them  to  the  defend- 
ant for  years  rendering  rent,  and  for  400/.  arrear  they  bring 
AAt^  and  on  demurrer  to  this  declaration,  Jones  argued  it  was  a 
rent,  and  that  the  executors  (hall  not  have  this  rent,  becaufe  it 
amertainsto  the  reverfion,  for  it  is  a  rent,  although  n(7/  in  point 
of  remedy.  Cro*  Jac.  iie,  453.  Allen  argued  ^  contra,  and 
iaid,  that  debt  lies  upon  the  contrafl  which  goes  to  the  execu- 
tors.  But  he  perceiving  tlie  opinion  of  the  court  to  be  againft 
liifli,  prayed  a  difcontinuance,  which  was  granted. 

1  Jewel's 
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CbjefUoo*  JewtVs  Cafe  ^  Rep.  3.  has  been  obje3ed  for  the  defendant ; 

where  it  is  refolved,  that  if  a  leafe  be  made  by  a  bifliop  of  a 
Fair  for  2 1  years,  rendering  the  ancient  and  accufiomed  rent, 

Asfwer.  ^e  fucceflbr  (hall  avoid  it.  But  this  has  fince  been  determined 
otherwife.    Cro.Jac.  111,  lis.  and  fee  2  Saund.  303,  304. 

The Jlatt  S  Geo,  3.  cap.  17.  has  been  objefied ;  that  the  le- 
^riflature  thought  a  rent  could  not  be  referved  upon  a  leafe  of 
tithes,  and  therefore  that  ftatute  was  made :  But  in  anfwer  to 
this,  it's  plain  from  the  words  of. the  ftatute,  that  they  only 
,had  a  doubt,'  and  made  the  ftatute  (o  bruffi  away  that  cobweb  of 
a  doubt ;  And  the  cafes  before  cited  ftiew,  that  dek  laid  for  rent, 
referved  upon  a  leafe  tor  tithes,  long  before. 

s  Vem,  423.  That  aflignees  of  an  incorporeal  inheritance  are 
not  liable  at  law  to  the  rent,  for  that  they  have  no  privity  of 
efiate,  was  objefled  for  the  defendant : — But  this  is  only  a  diclum 
of  counfel  at  the  bar,  and  would  have  had  no  weight,  we  think,  if 
the  court  had  faid  it;  fo  that  we  think  there  is  no  difference  be- 
tween lands  and  tithes  in  this  cafe.  As  to  the  cafe  in  Moore 
150.  mentioned  before,  that  a  covenant  by  the  leffee  to  build  a 
wall,  ihall  bind  the  aflignee  although  he  be  not  named,  and  that 
the  covenant  is  inherent  in  the  land ;  we  rather  choofe  to  ad- 
here to  Lord  Coke's  opinion,  that  fuch  a  covenant  will  not  hind 
the  affignee  unlefs  he  be  named,  but  we  have  no  occafion  to  de- 
termine that  point ;  for  in  the  cafe  at  bar,  the  defendant  the 
q^igiuc  is  named,  and  therefore  this  a^on  well  lies  againft 
lum. 

What  is  this  covenant  ?  It  is  a  mode  of  occupation,  prefcribed 
by  the  leffor  to  the  leflee  of  the  tithes,  that  he  (hall  manage  and 
t^e  them  in  kind,  to  do  which,  he  has  agreed  and  covenanted 
for  himfelf  and  his  affigns ;  it  is  like  covenants  to  fpend  all  the 
.  muck  upon  the  land,  and  falls  exa£lly  within  the  rules  laid 
down  by  Lord  Coke  in  Spencer's  cafe  as  to  land ;  it  concerns  the 
thing  demifed,  and  tends  to  fupport  and  preferve  the  eftate  of 
tithes  in  kind;  here  is  a  reverfion  in  the  leffor,  and  a  privity  be- 
tween him  and  the  affignee. 

Codbolt  Hil.  We  do  not  mean  to  (hake  any  of  the  authorities  in  the  books  : 
SJdrVss*  ^^  Purfrey's  c^e^  Maore  43.  there  is  fomething looks  againft  us; 
sLd.Raymi  ^^®  Opinion  there  is,  that  tne  covenant  would  not  run  with  the 
3fts.  Saik..  land ;  but  it  muft  be  obferved,  that  it  did  not  concern  the  thing 
29!.  S,  C.  demifed,  nor  is  the  word,  ajtgns  there,  fo  it  does  not  apply  to, 
nor  claOi  with  the  cafe  at  bar.     The  covenant  here  is  not,  that 

^rou  (hall  not  affign  the  leafe  of  the  tithes,   but  tha^t  (let  the 
eafe  of  the  tithes  go  where  it  will)  they  (hall  be  taken  in  kind, 
ihey  fliall  continue  in  the  fame  itate ;  upon  this  we '  lay  our 

greateft 
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greateft  ftrefs.     A  covenant  not  to  aflign  generally,  muft  be  per-  Cro^Jtc.  39S. 
fonal  and  collateral,  and  can  only  bind  the  leffee  hinifelf,  thert  cafc^a^Rep, 
never  can  be  any  aflignee ;  whereas  the  prefent  leafe  grants  to  ex-  64.  Styi.  265. 
ecutors,  adminiiirators  and  q/jSgns  :  Upon  the  whole,  as  there  is  Tho.  Riym. 
no  cafe  in  point,  we  do  not  break  through  any  of  the  authorities  HV^' 
in  the  books  concerning  collateral  or  perfonar  covenants* 

Judgment  for  the  plaintiff  ^^r  toiam  curiam. 

Cave  verfus  Aaron.     C.  B. 

TXEFENDANT  had  time  to  juftify  his  bail,  whereupon  a  After  time  to 
^^  rule  was  made  (according  to  the  common  courfe  of  th6  {^^'^jg*'Jj 
court)  that  he  (hould  plead  ilfuably,  and  take  fliort  notice  of  ^"eadlffu- 
crial  for  the  lall  fitting  within  the  term;  then  the  defendant  ably, «cc. plea 
pleads  a  recover)'  in  B.  R.    The  court,  iipon  motion,  made  a  ?^«*1f**^'^ 
rule  to  (hew  caufe  why  the  plea  ftiouldnot.be  fet  afide,  and  JJ^j^'^j^ 
why  tlie  defendant's  attorney  (hould  not  pay  the  cofts  of  the  ap-  cofta. 

fdication,  which  was  afterwards  made  abiblute.    Serjeant  Narcs 
or  xhe  plaintiff. 

Darling,  Knight^  ver/us  Atkins. 

'T^HE  defendant   being  indebted   to   the    plaintiff  in  500/.  Pw^^««l  ^ 
-*-    paid  him  2«o/.  in  part,  and  gave  him  a  bond  and  judgi  3Sr*'to hit" 
mcnt  for  the  refidue,  with  (lay  of  execution  for  a  certain  time  *  Engitih  fecrt- 
which  being  elapfed,  and  the  defendant  not  having  paid  either  ^*^J*!"?!f' 
the  princi{)al  or  intereft,  the  plaintiff  threatened  to  take  out  exe-  ^l^  j^'^" 
cutibn  againft  him  ;  whereupon  the  defendant  wrote  a  letter  to  pearea  be  waa 
the  plaintiff,  defiring  him  to  give  him  further  time,  and  that  Jl?"^^'®^* 
he  would  make  it  a  point  of  honour  to  pay  him  as  foon  as  »»P^^"~* 

{>offible.  The  plaintiff  having  waited  for  his  money  a  yeai* 
onger,  and  not  oeing  paid,  took  out  a  writ  dire3ed  to  the  (hcriff 
of  NbdiUfcx:  whereupon  the  defendant  was  arreded  by  one 
Dennis  a  meriff's  officer,  who  carried  him  to  the  lock-up  houfe 
of  one  Norton  another  of  the  (heriff's  officers.  Whilft  the  defend- 
ant was  in  ciifiody  at  Norton's  lock-up  lioufe.  Baron  Ha/lang,  en- 
voy firom  the  Eiedor  of  Bavaria  and  from  the  Eleftor  Palatine,  fent 
a  meffage  to  Norton  the  officer,  demanding  a  difchargc  of  the  de- 
fendant out  of  cuftody,  infifting  he  was  the  Baron's  Englijhjtcrc* 
tary^  and  was  duly  regiftered  as  fuch  in  the  proper  offices ;  where- 
upon, and  upon  receiving  a  note  of  indemnity,  Norton  difcharged 
the  defendant  out  of  cuftody.  Whereupon'  the  phcintiff  caufed 
the  (heriff  to>e  ferved  with  a  rule  to  return  the  writ. 

And  now  it  was  moved  by  Serjeant  Nares^  on  behalf  of  the 
(heriff  and  defendant,  that  the  rule  to  return  the  writ  might 
be  difcharged,  upon  an  affidavit  of  the  defendant,  ftating  the 
&£b  and  arrefts  as  above,  and  tliat  he  was  Englifi  fecretary  to  the 
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ambafTador,  and  received  a  falary  of  40/.  per  annum  to  his  own 
ufe,  for  copying  all  his  Englrjk  difpatches,  nneniorials,  &c.  that 
he  is  properly  regiftered,  and  liis  name  entered  in  the  fheriff '5 
office ;  and  upon  another  affidavit  in  eon&rmation  of  the  above 
fa£b«  and  that  the  defendant  has  been  conftantly  attendant  upon 
this  minifter,  to  copy  memorials,  letters  and  difpatches,  for  fome 
years,  except  when  he  had  leave  of  abfence  for  a  few  days  at  a 
time;  and  upon  another  affidavit  of  Norton  the  officer,  who 
fwears  tliat  Dennis  brought  the  defendant  to  his  houfe  to  be 
locked  up,  that  he  did  not  then  know  he  was  a  fervant  to  Baron 
Haflang,  but  that  he  (deponent)  foon  after  received  a  demand  in 
writing  from  the  baron  to  difcharge  the  defendant  out  of  his 
cuftody,  and  to  detain  him  at  his  peril,  whereupon,  being  in  fear 
of  puniflunent,  (having  received  a  note  oi  indemnity  under  the 
hand  of  the  Baron)  he  difcharged  the  defendant  out  of  cuftody  : 
Rule  to  (hew  c?iufe  why  the  rule  to  return  the  writ  (hould 
not  be  difcharged. 

Serjeant  Forjltr^  for  the  plaintiff,  upon  (hewing  caufe,  pro- 
duced an  affidavit  of  the  plaintiff,  wherein  he  depofes,  that  the 
defendant  being  indebted  to  him  in  500/.  paid  him  250/I  in 
part,  and  gave  him  fecurity  for  the  reft,  as  above  ftated  ^  and 
after  he  had  received  the  letter  as  above,  and  waited  for  his 
money  above  a  year,  caufed  defendant  to  be  arrefted ;  that  he 
never  before  heard  that  the  defendant  was  protefted  or  claimed 
any  proteftion,  or  confidexed  himfelf  as  a  fervant  to  Baron  Ha- 
Jl^ng :  on  the  contrary  he  depofes,  that  he  believes  he  is  not 
protefted,  nor  is  his  fer\'ant,  becaufe  he  fays  that  the  defendant^ 
in  the  year  1761,  was  appointed  purfer  of  the  Triumph  man  of 
war  by  the  commiffioners  of  tlie  navy,  and  continued  fuch  till 
the  year  1767,  when  he  was  appointed  purfer  of  the  king's  (hip 
called  the  New  Grafton^  by  warrant,  and  is  ftill  purfer  ftlicrcof  j 
that,  as  fuch  officer,  he  gets  confiderable  profits  by  buying  in  the 
provifions ;  that  he  takes  caie  and  keeps  an  account  thereof,  and 
of  the  flops,  £^r.  belonging  to  the  fhip,  and  accounts  for  the 
fame  monthly ;  that  the  defendant  arts  as  a  fa£lor  for  the  (hip, 
and  the  deponent  apprehends  he  is  liable  to  a  commiffion  of 
bankrupt,  for  that  he  receives  ^L  per  cent,  for  every  thinjj  be 
buys  in  for  the  fhip :  Wliereupon  Serjeant  Forjler  fubmitted  it  to 
the  court,  that  as  the  defendant  was  obliged  to  do  conftant  duty 
in  regard  to  his  office  of  purfer,  he  could  not  at  the  fame  time 
be  a  fervant  to  Baron  Hylang,  intitlcd  to  protcftion  by  \htjtat. 
J  Anna^  c.  12.  and  cited  1  Burro,  /^ot.  B.  R.  as  a  fimilar  cafe 
to  this,  where  the  court  refufed  even  a  rule  to  (hew  caufe. 

In  anfwer,  by  way  of  reply,  it  was  admitted  that  the  defend- 
tnt  was  purfer  of  the  New  Gn^ton^  which  in  time  of  war  is  an 
office  of  full  employment,  incompatible  with  thai  of  fecretary 
loan  ambaffador;  but  it  was  faid,  that  in  time  of  peace  (as  at 
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prefcnl)  it  is  a  mere  /ine  curt^  and  the  defendant  may  well  be 
Iccrctary  to  Baron  Haflang  :  and  that  the  cafe  in  1  Burro.  401- 
is  not  at  all  fimilar  to  the  prefent  cafe. 

Qiria.  To  be  fure  courts  of  law  will  prote6l  the  ambafladors 
or  public  minifters  of  foreign  princes  or  itates,  and  their  fer- 
vantSf  from  being  arretted ;  it  is  the  law  of  nations  \  but  we 
muft  not  confound  ^he  right  oi  proteSion  with  the  abufe  of  that 
fight.  The  queflion  is,  whether  the  defendant  is  bona  Jidt  a 
fervant  of  the  ambaflkdor  ?  It  is  determined  he  need  not  be  a 
donufiic  fervant,  (although  the  words  of  thejiat.  7  Ann,  are  do» 
fnefhcfervants)^  for  many  houfes  are  not  large  enough  to  contain 
and  lodge  all  the  fervants  of  fome  ambafladors.  But  we  are  of 
opinion  that  the  office  of  purfer,  which  the  defendant  has  and 
enjoys,  is  incompatible  with  being  fecretary  to  an  ambaffador,  for 
no  man  can  ferve  two  mailers ;  the  defendant  is  a  fervant  to  the 
King,  fo  cannot  be  a  fervant  to  the  ambaflador :  the  defendant 
himfelf  feems  to  think  this  is  but  a  flimfy  proteftion,  by  not 
having  claimed  it  until  now  ;  as  appears  by  the  affidavit  of  the 
plaintiff,  with  whom  the  defendant  has  had  credit  for  fome  years. 

The  rule  to  fliew  caufe  why  the  rule  upon  the  flieriff  to  return 
the  writ  muft  be  difcbarged,  the  protcSion  being  difallowed  per 
totam  curiam. 

Pugh  verjiis  Curgenven.    C.  B. 

A  CTION  of  debt,  to  recover  certain  penalties  againft  the  The  defend- 
^^  defendant,  upon  the- flat.  2  Geo.  2.  c.   24.  for  corrupting  »nth«vingi 
and  procuring  certain  perfons  (voters)  to  give  their  votes  in  the  hiai*for*bri^ 
laft  ele3ion  of  members  to  ferve  in  parliament  for  the  borough  bery  at  an 
of  Mitchetlt  in  the  county  of  ComwcuL    The  defendant  pleaded  dc^ion, 
nil  debet  per  fatriam.    The  caufe  was  tried  at  the  laft  affizes,  j^g^Vn'Tup- 
when  a  verdi£l  was  found  for  the  plaintiff.  on  the  verdia 

may  be  ftavtd 
eo  the  ftatnte  %  Geo.  2.  c.  24.  be  havlog  made  a  difcovery  of  another  perlbn  t^ffending  againft  diat 
ftatatTy  who  had  been  convlded  thereof  on  hU  the  defendant*!  eridence. 

In  the  beginning  of  this  term,  it  was  moved  by  Serjeants 
Burland  and  Glynn,  on  the  behalf  of  the  defendant,  that  judg« 
ment  upon  iht  poftea  returned  in  this  caufe,  might  be  ftayed  ; 
they  grounded  tneir  motion  upon  a  claufe  in  the  fame  a£l  of  par- 
liament, whereby  it  is  ena6led,  "  that  if  any  perfon  offenaing 
"  againft  that  a£l  (hall,  within  the  fpace  of  twelve  months  next 
"  alter  fuch  eIe£lion,  difcover  any  other  perfon  or  perfons 
"  offending  againft  that  ad,  fo  that  fuch  perfon  or  perfons  fo 
••  difcovered  be  thereupon  convifted;  fuch  perfon  fo  difcover* 
••  ing,  and  not  having  been  before  that  time  conviBed  of  any  offence 
*'  againft  that  aS^  mall  be  mdemnified  and  difcharged  from  all 
**  penalties  and  difabilitiet  which  fhall  then  have  incurred  by 
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"  any  offence  againft  that  aft :"  and  alfo  upon  affidavits,  that 
the  defendant  Curgenvcn  did,  within  the  fpace  of  twelve 
months  next  after  the  faid  elcftion  (by  making  an  affidavit) 
difcover  one  Cary^  who  had  offended  againff  the  faid  aft,  by  re- 
ceiving and  takmg  money  to  give  his  vote  at  the  faid  ele^lion, 
who  was  convicled  in  an  aft  ion  at  the  fuit  of  one  Luke^  at  the 
lafl  affizcs  for  Cornwall^  in  the  penaUy  of  500/.  (as  appears  by 
the  pv/lja  and  judgment  thereon,  now  in  court)  upon  the  fingle 
teftiniony  of  the  now  defendant  Curgenven  ;  who  made  the  dif- 
covcry,  and  fwore  he  faw  the  bribe  given  to,  and  received  by 
Cary\  to  give  his  vote  at  the  faid  eleftion;  the  court  made  a 
rule  to  fhcw  caufc. 

Serjeant  Davy,  for  the  plaintiff  Pi/^A,  upon  ftewing  caufe, 
obferved,  that  from  the  circumftances  in  the  proceedings  in  the 
aftion  of  Liiht  v.  Cary^  there  was  great  rcalon  to  believe  the 
fame  was  collufivcly  commenced,  carried  on  and  tried,  with  an 
intent  to  defeat  and  hinder  Pugh^  the  now  plaintiff,  from  recover- 
ing againft  Curgr.nvcn;  for  tiiat  it  appeared  by  affidavit,  th«it 
Carys  appoj ranee  was  not  entered  by  nib  attorney,  but  was  en- 
tered by  Lukc\  attorney ;  that  Cary'i  agent  in  town  pleaded  to 
the  declaration,  without  taking  out  of  the  office;  and  if  the 
aftion  had  not  been  a  collufive  and  friendly  aftion,  brought  on 
purpofc  to  make  Curgcnuen  a  witnefs,  Laic's  attorney  would, 
and  might  have  regulaily  figned  judgment  againft  Cary,  accord- 
ing to  the  cafeol"  Swil^und  v.  Umbrey  executor,  £j^cfrterm  laft, 
in  B.  R.  wherein  the  plaintiff',  upon  an  affidavit  of  Tervice  of  the 
writ,  had  entered  <in  appearance  for  the  defendant,  according  to 
the  ftatutc,  leftadcclarati4)n  in  the  office,  and  given  the  defend- 
ant notice  to  plead  thereto  ;  the  defendant  Lmbrey  pleaded  two 
pleas,  without  taking  the  declaration  out  of  the  office,  or  paying 
the  plaintiff's  attorney  for  the  fame,  and  for  entering  the  dctend- 
ant's  appcai-ance;  wliereupon  the  plaintiff's  attorney  figned 
judgment ;  which  the  court,  upon  hearing  counfel  on  both  iides, 
held  regular.  Serjeant  Davy  alfo  obferved,  that  the  caufe  of 
Luke  V.  Cary  was  defended  at  the  affizes  by  one  young  counfellor 
only,  who  made  no  objeftion  to Curginveris  evidence;  whereas 
caufes  of  this  kind  are  ufually  defended  by  more  than  one  of 
the  feniors  and  mofl  able  coiinfellors  upon  the  circuit ;  and  that 
it  appeared  by  afiidavit  that  Curgf:m:ea  nimfelf  cave  the  bribes  to 
Car\,  and  to  feveral  other  perfons  to  give  tneir  votes  at  the 
faia  eleftion  ;  and  that  a  vcidift  was  found  againft  him  at  the 
?.  Wiifon  fummer  affi/es  1768,  at  the  fuit  of  one  A/;^,  for  the  penalties  of 
395.  s.  C.  ^^^i^  jjj^j  ^^^i^  j-^j.  corrupting  Pder  BuddU  and  William  Hockin 
to  give  their  votes  at  the  faid  eleftion ;  whereupon  a  cafe  was 
made  for  the  opinion  of  this  court,  which  was  arsued  in  Hilary 
term  laft,  when  the  court  pronounced  judgment  tor  the  plaintiff 
Riggt  wliich  is  in  the  memory  of  the  court,  but  fomc  means 
have  been  ufed  to  prevent  that  judgment  from  being  entered 

upon 
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upon  record ;  however  Serjeant  Davy  infifted  that  the  court  kne^V 
that  Curgenvai  had  been  convifted  of  offences  againft  the  faid 
flatute  at  the  fuit  of  Ihgg,  for  whom  they  had  pronounced  judg- 
ment as  aforefaid,  and  therefore  they  would  not  interfere  to  de- 
termine this  matter  upon  a  motion,  but  leave  Curgcnven  to  his 
remedy  (if  he  had  any)  by  an  audita  querela;  bcfides  he  infifted, 
Curgenven  ought  to  have  pleaded  the  llatute  and  the  matter  of 
his  difchargc  ipecially,  that  the  plaintiff  Pugh  might  have  rc» 
plied  to  it. 

For  ihe  defendant  Curgenven  it  was  faid  in  reply,  that   his 
having  aSed  iniquitoufly  in  bribing  the  voters  was  no  objeftion 
to  his  being  difcharged  from  the  penalties  in  this  aftion  at  the 
fuit  of  P«^A,  according  to  the  faid  ftatute ;   it  appearing  clearly 
to  the  court,  that,  within  a  year  after  the  elettion,  turgenven 
difcovcred  Cary  offending  againft  the  laid  ftatute,  who  hath  been 
conviflcd  thereof;  that  the  caufe  of  Luke  againft  Cary  was  as 
eameftly  and  ably  defended  by  Mr.  Hodgkins,  Carys  counfel,  as 
any  caufe  tried  at  the  affizes;  that  the  court  will  not  prefume 
there  \^z%  any  collufion ;  that  Curgenven  was  a  good  witnefs,  as 
all  accomplices  are  who  have  a  pardon,  or  are  to  gain  by  a  difco* 
very ;  indemnity  is  no  objeftion  to  a  witnefs,  or  that  he  is  to  be 
rewarded  for  the  difcovery,  which  happens  every  feffions  at  the 
Old  Bailey :    As  to  the  objeftion,  that  the  conviftion  of  Cary 
ought  to  have  been  pleaded  in  this  cafe,  it  was  impoffible  to  be 
done  before  judgment  was  entered  upon  the  verdift  againft  Cary^ 
which  could  not  b6  done  until  the  nfth  day  within  this  prefent 
term;  befides  it  is  not  neceffary  to  be pleaaed;  for  in  this  very 
term,  in  the  cafe  of  Sibley  v.  Corny n^  JJ,  /?.  a  judgment  having 
been  given  in  evidence  at  the  laft  affizes,  in  order  to  prove  that 
Comyn  was  a  difcoverer  within  tTie  faid  ftatute,  it  was  objefted 
by  the  counfel  tor  Sibley ^  that  the  judgment  ought  to  have  been 
pleaded ;  but  the  court  of  B.  R,  all  inclined  to  be  of  opinion, 
that  it  need  not  be  pleaded ;  but  faid  they  would  not  give  any 
certain  opinion  thereupon.    Mr.  Juftice  laies  faid,  that  no  judg- 
ment,  in  fuchan  aflionas  this  is,  need  be  pleaded,  except  ajudg« 
mcnt  of  recovery  againft  the  defendant  himfclf,  for  the  fame  pe- 
nalty for  the  fame  offence ;  and  Mr.  Wallace  (the  King's  counfel) 
being  aflced  his  opinion  by  Mr.  Juftice  Yates,  agreed  with  him. 
As  to  the  objeflion,  that  Cary's  agent  pleaded  without  taking  the 
declaration  out  of  the  office,  the  plaintiff  Xai^'s  attorney,  Mr, 
Harris^  having  accepted  the  plea,  has  waived  that  matter ;  and 
as  to  Mr.  Harris's  having  entered  an  appearance  for  Cary,  ac- 
cording to  the  ftatute,  it  is  what  is  done  in  every  cafe  where  the 
defencbnt  doth  not  enter  his  own  sippearance. 

As  to  the  objefiion,  that  it  appears  to  the  court  that  Curgen^ 
vcn  has  been  convified  at  the  fuit  of  Rigg,  fo  is  not  intitled  to 
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•  the  benefit  of  the  faid  claufe  in  the  (latute,  which  he  now  claims ; 
it  was  replied  by  his  counfel,  that  it  doth  not  appear  to  the 
court  that  the  Curgenum  who  had  a  verdi£l  againft  him  at  the 
fuit  of  Riggf  is  the  fame  identical  perfon  who  is  the  now  de- 
fendant in  the  cafe  at  bar;  befides  there  is  no  judgment  entered 

.  upon  record  in  the  cafe  of  Rigg  v.  Curgenven,  and  Rigg  may  do 
as  he  pleafes,  whether  he  will  enter  judgment  upon  the  verdift 
or  not.  In  the  cafe  of  Sutton  v.  Bijhop^  B.  R.  it  was  determined 
there  was  no  conviftion  until  judgment  be  entered  upon  record; 
fo  in  Rjgg  V.  Curgenvcn^  there  being  no  judgment,  there  is  no 
convi£lion  :  Suppofe  it  was  objefled  at  the  affizes  that  a  witnefs 
had  been  conviaed  of  perjury,  the  judgment  muft  be  produced 
in  evidence,  the  pojlca  alone  will  not  do ;  that  is  this  verj'  cafe : 
Upon  the  whole  xt  appears,  that  within  a  year  after  the  eledioa 
Curgenvtn  made  affidavit  before  a  proper  commiflioner  to  take 
affidavits,  that  he  faw  Gary  take  money  to  give  his  vote  at  the 
election,  who  has  been  conviQed,  at  the  fuit  of  Luke^  upon  the 
fingle  teftimony  of  Curgenven;  that  the  verdift  and  judgment 
are  compleatly  entered  upon  record,  and  are  now  here  in  court ; 
that  there  is  no  evidence  at  all  of  any  collufion,  fo  the  court  will 
not  prefume  any  ;  that  Curgenven  was  never  convi£led  at  the  fuit 
of  Rigg,  there  being  no  judgment  in  that  cafe  entered  on  record : 
And  tor  thefe  reafons  they  prayed  the  rule  might  be  made  abfo- 
lute,  to  ftay  the  entry  of  tne  judgment  in  this  caufe. 

Curidf  We  are  all  of  opinion,  that  this  is  not  a  cafe  wherein 
we  ought  to  interpofq  at  all  upon  a  motion  :  If  Mr.  Curgenven 
has  the  law  on  his  fide,  he  muft  take  his  remedy  in  fome  otheif 
way,  as  he  (hall  be  advifed. 

The  rule  was  difcharged  per  totam  curiam. 

Norris  ver/us  Freeman.     C,  B. 

A  oew  trill     "TVEBT  vpon  a  bond  ;  defendant  pleaded  a  general  releafc  ; 

g"^^»/|-     ^^  plaintiff  replied  n^n  eftfaSum,  thereupon  iffue  was  joined  ; 

was  ^vidcnL  ^^®  C2Mk  was  tried  at  the  lalt  affizes  for  the  county  of  Ivorcefter^ 

on  both  fidet,  before  the  Lord  Chief  Baron  Parker,  when  a  verdifcl  was  founif 

Vrcaufe  til      fQj.  ih^  defendant.     Serjeant  Nares  moved  for  a  new  trial,  upon 

rubfcriDing*to  ^^  affidavit  that  very  ftrong  circumftances  of  forgery  and  perjury 

areleafewrre  appeared  upon  the  trial,  whereupon  the  court  made  a  rule  to 

not  «iicd  snd  (hew  caufe.     The  Chief  Baron  reported,  that  at  the   trial  the 

ciamiaedAftr.  jgfgj^^gnj  produced  a  general  releafe,  fuppofed  to  be  executed  by 

the   plaintiff  the  loth  of  03oier  1768,  to  which  Albert  and 

Goff  appeared  to  be  fubfcribing  witnefTes ;    Aliert  was  called, 

and  fwore,  that  in  OBober  1768,  he  was  fent  for  to  go  to  the 

plaintiff's  houfe  to  be  a  witnefs,  that  he  went  thither,  and 

there 
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thcTC  faw  the  plaintiff  feal  and  deliver  the  releafe  produced  in 
evidence,  and  alfo  faw  the  defendant  execute  another  general  re-  - 
leafe  to  the  plaintiff,  fthat  the  other  fubfcribing  witnefs  was  a 
poor  labouring  man,  out  he  was  not  called  to  prove  the  releafe), 
that  this  was  done  about  one  o'clock  that  day  at  the  plaintiff  s 
houfe,  which  is  about  thirty  miles  dillant  from  IVorceJler,  John 
IViebb^  a  clergyman,  and  Jojeph  Collins^  were  called  for  the  plain- 
tiff, who  fwore  they  had  often  feen  the  plaintiff  write,  and  that 
the  plaintiff's  name  fubfcribed  to  the  releafe,  was  not  of  his  hand- 
wriung,  as  they  believed ;  and  that  on  the  loth  and  i  ith  of  OBo^ 
btr^  the  plaintiff  and  witneffes  were  at  Worcejler  all  day  :  it  was 
the  mayor's  feaft  day.  Then  Thomas  Homer  was  called  (for  plain- 
tiff}, wno  fwore  he  heard  the  defendant  fay,  he  would  let  judgment 
go  by  default  in  this  caufe,  and  file  a  bill  in  Clianccry  agaihft  the 

f>laintiff  for  an  account,  and  did  not  pretend  he  haa  any  releafe 
rem  the  plaintiff.     It  alio  appeared,  that  the  declaration  in  this 
caufe  was  of  Trinity  term  1 768,  and  that  the   releafe  was  not 

{^leaded  until  Trinity  terra  laft.  In  reply,  the  defendant  called 
everal  witneffes,  who  fwore,  they  believed  the  name  fubfcribed 
to  the  releafe  produced,  to  be  the  plaintiff's  hand- writing ;  upon, 
fummin?  up  tne  evidence,  the  Chief  Baron  acquainted  the  jury, 
that  he  thought  the  ftrength  of  the  evidence  was  with  the  plain- 
tiffy  but  they  found  a  verdi£l  for  the  defendant* 

Serjeant  Davy  for  the  defendant  againfl  a  new  trial,  infified« 
that  there  never  was  a  new  trial  granted,  fingly,  upon  a  judge's 
reporting,  that  the  firength  of  the  evidence  was  on  the  fide  of 
the  plaintiff  or  defendant ;  that  in  this  cafe,  there  was  evidence 
on  both  fides,  of  which  the  jury  are  the  only  proper  judges ; 
and  although  it  is  fworn  (by  the  witneffes  for  the  plaintiff),  that 
the  plaintiff  and  the  witnefles  to  the  releafe  were  at  Worcejier  on 
the  10th  and  nth  of  OBobcr  1768,  yet  the  witnefs  Albert  did 
not  fwear  that  the  releafe  was  executed  on  the  day  it  bears  date, 
it  might  be  drawn  and  written  on  the  loth,  and  not  executed 
tilj'fbme  days  after;  the  alibi,  only  goes  to  falfify'it's  being 
executed  on  the  loth;  the  Chief  Baron  hath  not  reported,  that 
the  verdifl  is  contrary  to  evidence.  Serjeant  Nares  was  about  to 
reply,  when  the  court,  without  hearing  him,  were  of  opinion, 
there  ought  to  be  a  new  trial. 

Curia.     There  are  many  cafes  where  the  court  will  grant  new  There  are 
trials,  notwithftanding  there  waS  evidence  on  both  fides,  as  where  JS^^'^oJ^m 
all  the  light  hath  not  been  let  in  at  the  trial  which  might  and  g„ntt  nei» 
ought  to  have  been ;  we  think  the  other  fubfcribing  witnefs,  tritl  altbongh 
Goffy  ought  to  have  been  called  and  examined  to  the  execution  ^^J^^^ 
ofthe  releafe,  and  he  not  having  been  called,  we  think  it  would  girenonbotk 
be  hard  the  plaintiff  jhould  be  bound  by  this  verdift,  eljpe-  fidci. 
cially  as  ttie  releafe  is  not  in  the  power  ot  the  plaintiff,  and  fo 
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)ie  cannot  prefer  an  indi£b|ient  for  forgery.  The  Lord  Chief 
J^u/hci  faid,  he  thought  the  evidence  was .  very  ftron^  on  the 
part  of  the  plaintiff,  and  that  if  the  caufe  had  been  tried  before 
pirn,  he  would  (under  the  circumftances  appearing)  have  called 
out  for  Gqff  the  other  fubfcribing  witnefs,  and  ii  he  had  not 
been  produced,  he  Ihould  have  thought  it  a  very  ftrong  cafe  for 
the  plaintiff,  and  dire£led  the  jury  to  have  found  a  verdift  for 
him.    A  new  trial  was  granted;  abftnte  GouU  Juftice* 

Dixon  and  others  ver/is  Cooper. 

A  fiAor  who  C FECIAL  a3ion  on  the  cafe,  for  300  quarters  of  wheat  fold 
^lUforplttn-  ^  and  to  be  delivered  to  the  defendant,  at  a  certain  day  and 
h«re*ifc!n^    place,  and  the  defendant  then  and  there  to  take  and  receive  the 
the  poandy  b   iame  for  a  certain  price  to  be  paid  to  the  plaintiffs  for  the  fame ; 
a  good  wit-      but  the  defendant,  not  regarding  his  contract  and  promife,  refufed 
the'coDtna    *^  receive  and  pay  for  the  faid  grain,  to  the  plamtiff 's  damage  ; 
ndiale.         Upon  the  general  iffue,  this  caufe  was  tried  in  London^  and 
a  verdi£l  was  found  for  the  plaintiff.     Upon  the  trial,  one  MorUy^ 
a  fa6lor  for  the  plaintiff,  who  made  the  contraft  with  the  de- 
fendant, and  was  to  have  one  (hilling  in  the  pound  (or  felling  the 
300  quarters  of  wheat,  was  the  only  witnefs  at  the  trial  who 
proved  the  contra^ ;  and  it  being  obic6led  he  was  not  a  com- 
petent witnefs,  as  being  interefteS,  that  point  was  refer\'ed  for 
the  opinion  of  the  court,  who  were  now,  upon  debate,  unani- 
mouQy  of  opinion,  that  Morley  was  a  good  witnefs ;  that  as  a 
fa£lor  he  was  concerned  both  lor  the  vender  and  vendee,  was  a 
mere  gq-between^  and  might  be  a  good  witnefs  for  either  of 
them.     A  cafe  in  B,  R,  ScoUy  v.  Gambierj  Eafter^  7  Geo.   1. 
wherein  it  was  held,  that  a  Blackwell-hall  fador  may  be  a  wit- 
nefs to  recover  his  own  commiflion,  was  cited  by  the  Lord  Chief 
Juftice.     And  fee  the  cafe  of  The  King  and  Bray.     B.  R.  HilL 
10  Geo.  2.  Ld.  Hard.  358.  wherein  many  diiUndions  are  made, 
between  objeftions  to  the  credit  and  competency  of  witneffes. 
Judgment  ior  the  plaintiff. 

Richards  verjiis  Simonds,     C.  B.    Entered  of  laft 
Trinity  term,     R0II49L 

M^^rT'^S  ^'^^^^'  CHARLES  SIMONDS  late  of  Rodenhallzvilh  HarUfton. 
a maJTiobe  ('^ ^^'*^-)  ^^  ^^^  county  aforefeid,  blackfmith,  was  atUched 
f  und,  when  to  anfwcr  unto  Henry  Richards^  the  younger,  in  a 

iLe  watlame.  plea  of  trefpafs  on  the  cafe,  &c.  and  thereupon  the  faid  Henry ^  by 
Robert  Greenacre  his  attorney,  complains,  that  whereas  he  the 
faid  Henry ^  on  the   13th  day   of  Afoy,   in  the  year  of  our 
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l-ord  1769;  to  wit,  at  Tketford  in  the  coTinty  of  Norfolk  afore- 
faid,  bargained  with  the  faid  CharUs  to  buy  of  him  the  faid 
Charles  a  certain  mare  of  the  faid  Charles:  and  the  faid  Charles ^ 
then  and  there  well  knowing  the  faid  mare  to  be  lame  in  the 
coffin  joint  of  her  off  or  right  fore-leg,  and  to  be  unfound,  by- 
then  and  there  warranting  the  faid  mare  to  be  found,  he  the  faid 
Charles  then  and  there  falfly  and  fraudulently  fold  the  faid  mare 
to  the  faid  Henry  for  a  certain  large  fum  of  money,  to  wit,  the 
fumof  21/.  then  and  there  paid  by  the  faid  Henry  to  the  faid 
Charles ;  which  faid  mare  was  then  and  there,  at  the  time  of  the 
faid  warranty  and  fale  thereof,  lame  and  unfound  in^  the  faid 
coffin  joint  of  her  faid  off  or  right  fore-leg,  and  hath  always  from 
thence  hitherto  there    fo  remained    and    continued :    and   fo 
the  faid  Henry  faith,  that  the  faid  Charles^  on  the  day  and  year 
aforefaid,  to  wit,  at  Thetford  aforefaid,  in  the  county  aforefaid, 
falfly  and  fraudulently  deceived  him  the  (aid  Henry.  And  whereas  24  Count. 
the  faid  Henry  afterwai'ds,  to  wit,  on  the  day  and  year  aforefaid, 
at  7]|«(^n/au>refaid,  in  the  county  of  Norfolk  aforclaid,  bargained 
with  toe  (aid  Charles  to  buy  of  him  the  faid  Charles  a  certain 
other  mare  of  the  faid  Charles;  and  the  faid  Charles  then  and 
there,  well  knowing  the  faid  lad-mentioned  marc  to  be  lame  in 
the  paftem  of  her.  off  or  right  fore-foot,  and  to  be  unfound,  by 
then  and  there  warranting  the  faid  laft-mentioncd  mare  to  be 
found,  then  and  there  falfly  and  fraudulently  fold  the  (aid  lafl- 
mentioned  mare  to  the  faid  Henry ^  for  a  certain  other  large  fum 
of   money,   to  wit,   the  fum  of  other  21/.    then    and  there 
paid  by  the  faid  Henry  to  the   faid  Charles:  which  faid  laft- 
mentioned  mare  was  then  and  there,  at  the  time  of  the  faid 
warranty  and  fale  thereof,  lame  and  unfound  in  the  faid  paftern 
of  her  off  or  right  fore-foot,   and  hath  always  from  thence 
hitherto  there] fo  remained  and  continued;  and  lb  the  faid  Henry 
laxth,  that  the  faid  Charles^  on  the  day  and  year  aforefaid,   at 
7^/^^  aforefaid,  in  the  county  aforefaid,  falfly  and  fraudulently 
deceived  him  the  faid  Henry.     And  whereas  the   faid   Henry  sdCounc. 
afterwards,  to  wit»  on  the  day  and  year  aforefaid,  at  Theford 
aforefaid,  in  the  county  aforefaid,  bargained  with  the  faid  Charles 
to  buy  of  him  the  faid  Charles  a  certain  other  mare  of  the  faid 
Charles:  and  the  faid  Charles  then  and  there,  well  knowing  the 
faid  laft-mentioned  mare  to  be  lame  in  her  off  or  right  fore-leg, 
and  to  be  unfound,  by  then  and  there  warranting  the  faid  laft- 
mentioned  mare  to  be  found  in  all  refpe£ls,  then  and  there  falfly 
and  fraudulently  fold  the  faid  laft-mentioned  mare  to  the  faid 
Htnry^  for  a  certain  other  large  fum  of  money,  to  wit,  the  fum 
of  other  81/.  then  and  there  paid  by  the  faid  Henry  to  the  faid 
Ckmrks:  which  (aid  laft-mentioned  mare  was  then  and  there,  at 
ihe  tine  of  the  (aid  warranty  and  fale  thereof,  lame' and  un- 
louod  ifc  )m  faidoffor  right  fore-leg,  and  always  hath  from  thence 
fl  hitherto 
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•  Thit  IS  a 
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defendant's 
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Sth  Count 


t  This  is 
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of  the  plain- 
tiff's name. 


6ch  Coont. 


hitherto  there  fo  remained  and  continued ;  and  fo  the  faid  Henry 
faith »  that  the  faid  Char  Us  ^  on  the  day  and  year  aforefaid,  at 
T/z^//(;r^aforefaid,  in  the  county  aforelaid,  falfly  and  fraudulently 
deceived  the  faid  Henry.  And  whereas  the  faia  Henrj  afterwards, 
to  wit»  on  the  day  and  year  aforefaid,  at  Thetford  aforefaid,  bar- 
gained with  the  faid  Charles  to  buv  of  him  the  faid  Charles  a 
cextain  other  mare  of  the  faid  Charles  :  and  the  faid  Charles  then 
and  there,  well  knowing  the  faid  laiUmentioned  mare  to  be  lame 
in  her  off  or  right  fore-foot,  and  to  be  unfound,  bv  then  and 
there  warranting  the  faid  lad-mentioned  mare  to  be  found  in  all 
refpefls,  then  and  there  falfly  and  fraudulently  fold  the  faid  lafl- 
mentioned  mare  to  ike  faid  *  Charles^  for  a  certain  other  large 
fome  of  money,  to  wit,  the  fum  of  other  sliL  then  and  there 
paid  by  the  faid  Henry  to  the  faid  Charles^  which  faid  lafl-men- 
tioned  mare  was  then  and  there,  at  the  time  of  the  faid  warranty 
and  fale  thereof,  lame  and  imfound  in  her  faid  ofiFor  right  fore- 
f(X)t,  and  hath  always  from  thence  hitherto  there  fo  remained 
and  continued ;  and  fo  the  faid  Henry  faith,  that  the  faid  Charles^ 
on  the  day  and  year  aforefaid,  at  Thetford  aforefaid,  in  the 
county  aforefaid,  ralfly  and  fraudulently  deceived  him  the  faid 
Hairy,  And  whereas  the  faid  Henry  afterwards,  to  wit,  on  the 
day  and  )'car  aforefaid,  at  The  ford  aforefaid,  in  the  county  afore- 
faid, bargained  with  the  faid  Charles  to  buy  of  him  •^the  faid 
Oiarles  a  certain  other  mare  of  the  faid  Charles ;  and  the  faid 
Charles  then  and  there,  well  knowing  the  faid  lafl-mentioned 
mare  to  be  lame  in  her  off  or  right  fhoulder,  and  to  be  unfound, 
by  then  and  there  warranting  the  faid  lafl-mentioned  mare  to  be 
found  in  all  refpefts,  then  and  there  falfly  and  fraudulently  fold 
the  lafl-mentioned  mare  to  the  faid  \  Oiarles^  for  a  certain  other 
large  fum  of  money,  to  wit,  the  fum  of  other  21/.  then  and  there 
j)aid  by  the  faid  Hrnry  to  the  faid  Charles,  which  faid  lafl-men- 
tioned mare  was  then  and  there,  at  the  time  of  the  faid  warranty 
and  fale  thereof,  lame  and  unfound  in  her  faid  off  or  right 
fhoulder,  and  hath  always  from  thence  hitherto  there  fo  remained 
and  continued;  and  fo  the  faid/fc/iry  faith,  that  the  faid  Charlest- 
on the  day  and  year  aforefaid,  at  Thetford  aforefaid,  falfly  and 
fraudulently  deceived  him  the  faid  nenry.  And  whereas  the 
faid  Henry  afterwards,  to  wit,  on  the  day  and  year  aforefaid, 
at  Thetford  siforefaid,  in  the  county  aforefaid,  bargained  with  the 
faid  Charles  to  buy  of  him  the  faid  Chdrlcs  a  certain  other  mare 
of  the  (aid  Charles  :  and  the  faid  Charles  then  and  there,  well 
knowing  the  faid  lafl-mentioned  mare  to  be  lame  in  her  off  or 
right  hind-leg,  and  to  be  unfound,  by  then  and  there  warrant- 
ing the  faid  lafl-mentioned  mare  to  be  found,  he  the  faid  Charles 
then  and  there  falfly  and  fraudulently  fold  the  faid  lafl-mentioned 
mare  to  the  faid  Henry,  for  a  certain  other  large  fum  of  money, 
to  wit,  the  fum  of  other  91/.  then  and  there  p^id  by  the  faid 
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Henry  to  the  faid  Charles^  which  faid  lalt-mentioned  taare  wai 
then  and  there,  at  the  time  of  the  faid  warranty  and  fale  thereof,  . 
lame  and  unfound  in  her  faid  off  or  right  hind- leg,  and  hath 
always  from  thence  hitherto  there  fo  remained  and  continued; 
and  lb  the  faid  Henry  faith,  th^t  the  faid  CkarleSy  on  the  day 
and  year  aforefaid,  to  wit,  at  Thdford  aforefaid,  in  the  county 
aforefaid,  falfly  and  fraudulently  deceived  him  the  faid  Henry, 
And  whereas  the  faid  Henry  afterwards,  to  wit,  on  the  fame  j^  Cmatu 
day  and  year,  at  Thetford  aforefaid,  bargained  with  the  faid 
CliarUs  to  buy  of  the  faid  Charles  a  certain  other  mare  as  and  for 
a  mare  found  in  all  rcfpe£ls,  at  and  for  a  certain  large  price  or 
fum  of  money,  to  wit,  the  fum  of  21/.  and  the  faid  Charles  then 
and  there,  knowing  the  faid  laft-mentioned  mare  to  be  lame 
and  unfound,  then  and  there  fold  the  faid  laft-mentioned  mare 
to  the  fadd  Henry ^  as  and  for  a  mare  found  in  all  refpeds,  for  a 
certain  large  fum  of  money,  to  wit,  the  fum  of  21/.  then  and 
there  paid  by  the  faid  Henry  to  the  faid  Charles  for  the  fame ; 
which  faid  lalt- mentioned  mare  was  then  and  there«  at  the  faid 
time  of  the  faid  fale  thereof,  lame  and  unfound,  and  of  little  or 
no  value,  and  hath  always  from  thence  hitherto  there  fo  re- 
mained and  continued,  to  wit,  at  Thetford  aforefaid ;  and  fo  the 
faid  Henry  faith,  that  the  faid  Charles^  on  the  day  and  year 
aforefaid,  at  Thetford  aforefaid,  falfly  and  fraudulently  deceived 
him  the  faid  H^nry:  wherefore  the  laid  Htfnry  faith  he  is  injured, 
and  hath  fuftained  damage  to  the  value  of  60/.  and  therefore  he 
brings  his  fuit,  S3c. 

And  the  faid  Charles  Si monds^  hy  Charles  Stainford  the  younger  fte«.  Sot 
his  attorney,  comes  and  defends  the  wrong  and  injur}%  when,  «*^*T« 
&c.  and  fays,  that  he  is  not  guilty  of  the  premifes  above  laid  to 
liis  charge,  in  manner  and  form  as  the  faid  Henry  Richards  hath 
^bove  thereof  complained  againft  him ;  and  of  this  he  puts  him- 
fclf  upon  the  country;  and  the  faid  Henry  Richards  doth  fo 
likewife :  therefore  the  (herifF  is  commanded  that  he  caufe  to 
come  here,  from  the  day  of  the  Holy  Trinity^  in  three  weeks, 
twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to  recognize, 
&c.  becaufe  as  well,  &c. 

This  caufe  was  tried  at  the  lall  affizes  for  the  county  of  Nor-  After  a  ret- 
folk,  before  the  Lord  Chief  Juftice  Wilmot,  when  averdifi  was  J^f'^^f^ 
found  for  the  plaintiff,  with   3/.   damages,   which  was  taken  ant'i  n»me' 
generally  upon  all  the  counts  in  the  declaration  ;  whereupon  it  w  put »«  «*»« 
was  now  moved  by  Serjeants  Whitaker  znd  Forfter,  on  behalf  of  ^\^^  *^^^^^ 
the  defendant,  that  Judfgment  might  be  arretted,  they  objeding  tiff ••  name^ 
that  the  fourth  and  fifth  counts  were  bad,  becaufe  it  was  alledged  the  court  will 
in  both  thofc  counts,  that  the  faid  (defendant)  Charles  fold  the  '^^^^^^^^^' 
mare  to  the   faid  (defendant)  Charles;  but  this  being  after  a  n^eubfing 

verdi£l  furplalage. 
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vcrdiS,  the  court  rcjefted  the  words  to  the/aid  Charles^  in  both 
the  counts,  as  furpiufage;  and  held  them  both  to  be  good  and 
fenfible  without  thofe  words,  and  refufed  even  to  make  a  rule  to 
(bew  caufe.     So  the  plaintiff  had  his  judgment. 

Com.  Rep.         See  Skin.  591,     1  Sid,  135.     2  Barnes  4.     1  RoL  Abr.  199. 

557.  S.P.  pi  2^^  203,//.  9.  And  lee  ihtjiat.  16  t3  17  Car.  t.  caP.  6. 
whereby  it  is  enafled,  that  judgment  fliall  not  be  Hayed  after  a 
verdi3,  by  reafon  of  miftakmg  the  name  of  the  plaintiff  or  de* 
fendant,  in  the  pleading,  (3c. 


4  Bur.  Rep.         On  Wtdnefday  17  January  1770,  Charles  Lord  Camden^  lord 
*5o6.  high  chancellor  of  Great  Britain,  refigned  the  great  feal,  which 

was  the  fame  day  delivered  to  the  honourable  Cnarles  Yorke^  Efq. 

one  of  his  Majefty*s  learned  counfel,  fecond  fon  to  the  late  lord 

chancellor  Hardwicke. 


HILARY   TERM 
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3  Bar.  Rep. 


^N  Saturday  the  20th  day  of  January  1770,  the  eiToien 
^^  day  of  tnis  term,  the  right  honourable  Charles  YorAe, 
Efq.  lord  high  chancellor  of  Great  Britain,  died  fuddenly  at  liis 
houfe  in  Bloom/bUry  Square,  about  five  o'clock  in  the  afternoon ; 
he  had  his^^  to  be  created  a  peer,  by  the  title  of  LordMorden^ 
and  his  patent  was  made  out,  but  he  died  before  it  could  pafs 
under  the  great  feal.  On  Sunday,  January  si,  1770,  the  great 
feal  wa^  given  by  commiflion  to  the  honourable  Sir  Sidney 
Stafford  Smythe^  Km.  a  baron  of  the  Exchequer ;  the  honour- 
able Henry  Bathurft,  Efq.  a  jufiice  of  the  Common  Bench,  and 
the  honourable  Sir  Richard  Aftcn,  Knt.  a  juftice  of  the  King's 
Bench;  who  took  their  feats  in  the  court  of  Chancery  on 
Tuefday  the  23d  of  January^  the  firff  day  of  this  term. 

Sw^ain 
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Swain  i)erf.  HalL     C  B. 

^OVENANT  upon  a  leafe  made  by  plaintiff  to  defendant  A  new  trial 
^^  of  a  houfe  called  the  Oxford  ArmSy  for  the  term  of  twenty-  JJ|,*„'*|f'?? 
four  )rears,  in  confideration  of  670/.  in  hand  paid  by  defendant  cb  "juftice 
•o  plaintiff,  and  of  the  yearly  rent  of  142/.  wherein  the   de*  reported  thit 
fendant  (aznongft  other  tningsj  covenanted  to  lay  out  400/.  in  «he^ft/fng«l» 
sxpairing  the  premifes^  and  alfo  covenanted  to  keep  and  leave  was  again? 
che  fame  in  good  and  tenantable  repair,  at  the  end  of  the  term,  the  ?erdid. 
^Whereupon  the  plaintiff  afligned  two  breaches ;  ift^  That  the 
^defendant  did  not  lay  out  400/.  in  repairing  the  premifes  ;  ^d^ 
That  the  defendant  aid  not  leave  the  fame  in  good  and  tenantable 
vepair,  at  the  end  of  the  term.     The  defendant  pleaded  that  he 
4dialay  out  400/.  in  repairing  the  premifes,  and  thereupon  iffuc 
"«iiras  joined ;  he  alfo  pleaded  that  he  did  leave  the  premifes  in 
^ood  and  tenantable  repair,  at  the  end  of  the  term,  and  there- 
mjpqn  iffue  was  alfo  joined :  upon  the  trial  before  Lord  Chief 
Juftfce  Jt^lmot  upon  the  firft  iffue  it  was  clearly  proved,  on  the 
%3ehalf  of  the  defendant,  that  he  had  laid  out  400/.  in  repairing 
«.he  premifes,  fo  that  the  counfel  for  the  plaintiff  wholly  gave  up 
^hat  iffue ;  as  to  the  fecond  iffue,  it  feems  there  was  a  contra- 
riety of  evidence;  and  the  Chief  Juflice  in  fumraing  it  up  to  the 
jury,  waspleafedto  intimate  to  them,  that  he  thought  the  weight 
of  evidence  was  with  the  plaintiff;  but  they  found  a  verdiS  for 
Che  defendant  upon  both  iffues. 

Serjeants  Davy  and  Burland  for  the  plaintiff  moved  for  a  new 
trial,  upon  this  ground,  viz.  that  as  to  the  fecond  iffue,  the  ver- 
dift  was  a^nlt  evidence ;  for  that  in  faft  there  was  no  di- 
reft  or  podtive  evidence  given  on  the  fide  of  the  defendant, 
that  he  left  the  premifes  in  good  and  tenantable  repair  at  the 
f  nd  of  the  term,  and  they  appealed  to  the  Lord  Chief  Juftice's 
notes ;  whereupon  the  court  made  a  rule  to  fhew  caufe  why 
there  Ihould  not  be  a  new  trial. 

Upon  ibewing  caufe,  the  Chief  Juflice  made  his  report;  after 
ftadng  the  two  iffues  as  above,  he  laid  the  firft  entirely  out  of 
the  oife,  as  being  clearly  with  the  defendant.  As  to  the 
fecond  iffue,  he  faid,  the  plaintiff  called  and  examined  three 
witnelTes. 

Mr.  Flighty  the  firft  witnefs,  faid  he  was  a  furveyor,  that  in 
J^rii  laft,  a  day  or  two  after  old  Lady -day  176^,  when  the  leafe 
exptsed,  beiurveyed  the  houfe  and  premifes  m  queftbn;  that 
he  found  the  r<XM  much  out  of  repau- ;  that  it  rained  in ;  that 
theie  were  tea  lopds  of  rubbilh  in   the   garreu,  that  there 

was 
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was  no  fell,  nor  any  glafs  in  fpme  of  the  windows  ;  and  that  the 
premifes  were  not  left  in  tenantable  repair ;  but  he  made  no 
eftimate  how  mach  it  would  coft  to  put  the  fame  into  fuch 
tenantable  repair*  as  a  tenant  after  a  leafe  of  twenty-four  years 
ought  to  have  left  the  fame. 

The  fccond  and  third  witnefles  for  the  plaintiff  w^rc  William 

Stnith  and Wood^  two  furveyors,  who  faid,  that  in  April 

lafi,  about  the  end  of  the  faid  term  of  years,  they  furveyed  the 
premifes  together,  and  made  a  particular  eftimate  in.  writinj^, 
(and  figned  it)  how  much  it  would  coft  to  put  the  premifes 
in  fuch  tenantable.repair  as  the  defendant  ought  to  have -left  the 
fame,  which  they  eftimated  at  105/.  i8i.  9^.  and  faid  that  was  a 
fair  eftimation  between  a  landlord  and  a  going-out  tenant ;  that 
they  were  employed  to  furvey  on  the  part  of  the  plaintiff;  that 
the  defendant  Hall  was  prefent,  and  refufed  to  employ  a  fur- 
veyor  of  his  fide;  but  that  if  they  had  been  employea  by  him 
they  (hould  have  made  the  fame  eftimate:  they  exaftly  agreed  in 
their  account  of  this  matter.  This  is  the  whole  of  the  evidence 
for  the  plaintiff. 

For  the  defendant  two  witneffes  were  called.  Mr.  Frazier^ 
the  firft  witncfs,  faid  he  was  a  furveyor,  and  was  employed  to 
furvey  this  houfc ;  he  fwore  he  thought  that  at  the  time  of  the 
defendant's  quitting  it,  at  the  expiration  of  the  leafe,  it  was  in 
tenantable  repair :  his  very  words  were,  "  That  according  to 
••  the  heft  of  his  judgment,  he  fhould  have  been  obliged  to  a 
•*  tenant  to  have  left  a  houfe  of  his  fo  well,  and  could  not  ex- 
*•  peQ  to  have  one  left  in  better  repair."  He  faid,  that  there 
was  a  great  difference  between  repairs  as  to  a  tenant's  going  out, 
and  to  a  tenant's  coming  into  a  houfe. 

Mr.  Somerton^  the  fecond  witnefs  for  the  defendant,  fwore 
that  he  was  a  furveyor ;  that  he  was  recommended  to  the  de- 
fendant Hall^  to  furvey  the  premifes,  in  order  for  Hall  to  take 
a  new  leafe ;  that  he  did  make  a  general  fur\'ey,  and  was  in  every 
room  in  the  houfe ;  and  faid,  upon  the  whole,  that  he  thought 
the  landlord  fliould  havr  been  contented,  that  if  he  had  been  the 
landlord  he  (hould  have  been  contented,  with  the  condition  the 
premifes  were  left  in  when  Hall  quitted  the  fame.  The  Chief 
Juftice  faid  this  was  a  very  fair  and  candid  witnefs  ;  that  he 
gave  both  Wood  and  Smithy  the  plaintiff's  witneffes,  very  good 
charaflers :  faid  that  Srmtk  was  a  man  of  knowledge  and  capa- 
city ;  and  that  Flight,  the  firft  of  the  plaintiff's  Witneffes,  was 
an  eminent  man  in  Uis  bufinefs.  This  is  the  whole  of  the  evi- 
dence as  the  fecond  iffue.  Whereupon  the  Chief  Juftice  faid, 
he  ftill  thought  the  weight  of  evidence  was  on  the  fide  of  the 

Slaintiff;  butnotwithftandinghis  opinion,  after  hearing  Serjeantii 
hra  ^nd  Leigh  for  the  plaintiff,  and  Serjes^nts  Davy  and  Burland 
3  for 
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{bcthe  defendant,  there  being  evidence  on  both  fides,  the  court 
refufed  to  grant  a  new  trial.  The  Chief  Juftice  fpoke  to  the 
following  effeS. 

JVilmot^  .Chief  Juftice.  Where  verdiSs  have  been  given 
contrary  to  evidence,  or  where  th^re  hath  been  no  evidence  at 
all  to  fupport  fuch  verdi3s,  the  court  hath  granted  new  trials  ; 
but  if  there  bath  been  a  contrariety  of  evidence  on  both  fides, 
the  court  hath  never  granted  new  trials,  notwithftanding  the 
judge  before  whom  the  caufe  was  tried  hath  been  of  opinion, 
that  the  ftrength  and  weight  of  evidence  was  againft  the  verdi£l. 
In  the  prefent  cafe  there  was  a  contrariety  of  evidence  on  both 
fides ;  and  although  I  am  ftill  of  opinion,  that  the  weight  pf  evi< 
dence  was  with  the  plaintiff,  yet  I  difclaim  any  power  to  con> 
troui  the  verdi£l  of  the  jur]%  who  are  the  legal  conllitutionai 
judges  of  the  faft. 

N.  B.  Some  days  after  the  court  refufed  a  new  trial  in  this 
cafe,  the  Chief  Juftice  faid,  that  it  could  not  have  been  fent  to 
be  tried  again  upon  one  of  the  iflues,  but  it  muft  have  gone  back 
on  the  wnole  record ;  viz,  upon  both  the  iflues ;  and  that  one 
ifiue  being  clearly  with  the  aefendant,  there  was  no  foundation 
<Qr  pretence  for  a  new  trial  on  that  iflue :  and  he  cited  tlie  cafe 
oi  Rowland  v.  Vanhalken^  C,  B.  Eaflcr  term,  i  Geo*  i.  from 
7-  Tracy'%  notes,  where  it  was  fo  determined. 


Linton^  Aflignee  of  a  Bankrupt^  verjus  Bartlet.     C.  B. 

A  Trader,  in  confideration  of  a  loan  of  120/.  without  intereft,  A  bill  of  (.ik 
^  ^^^  in  infolvent  circumftances,  affigns  one  third  part  of  '""J*  ^y  * 
ail  his  e^£b  to  the  lender,  who  is  his  brother ;  and  within  two  aay$*befjre 
days  afttr  the  making  the  deed,  the  trader  abfconds,  and  a  com-  lie  abfcondei 
niffion  IS  fucd  out  airainft  him,  whereupon  he  is  declared  a»»^™^«« 
bankrupt.  ^«^f;J-'" 

and  void. 

Per  Curiam.  Although  this  may  be  a  hard  cafe  upon  the 
brother,  who  is  a  bonajiit  creditor,  yet  the  giving  him  the  pre- 
ference is  a  fraud  upon  all  the  laws  concerning  bankrupts,  which 
proceed  upon  equality,  and  fay  that  all  the  creditors  fhall  come 
vifari  pqlfu.  There  is  no  cafe  where  ever  fuch  a  preference  as 
this  was  allowed.  The  fame  fpirit  of  equality  ought  to  warm 
the  courts  of  juftice,  which  warmed  the  legiflature  when  thev 
Blade  the  bankrupt-laws;  and  if  we  (hould  let  this  deed  flan  J. 
we  fhould  tear  up  the  whole  bankrupt-laws  by  the  roots;  it  isS^ 
bill  of  (ale  made  by  a  trader,  at  a  time  when  he  was  infolvent, 
and  (plainly)  badana£l  of  bankruptcy  in  contemplation;  it  is 
»  .  partial 
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partial  and  unjull  to  all  die  other  creditors.     Judgment  fof  tli^ 
plaintiff,  and  tlie  deed  is  void. 


Grofs  verfm  Fiflicr.     C.  B. 

A/?-?/rre.  ASSUMPSIT  for  goods  fold  and  delivered;  defendant 
pil^fr*i<le.  pleaded  a  fet-off;  and  upon  the  trial,  the  plaintiff  proved 

nuwd  under  there  was  due  to  him  from  the  defendant,  Jorty -three JhzUings ; 
4ot.  doth  and  the  defendant  proved  the  plaintiffowed  \umJour  Jhillings  :  fo 
jw^^bn^^  that  the  balance  due  to  the  plaintiff  was  thereby  reduced  to 
of  thbcoart  thirty -nine  JbilUngs^  for  which  fum  he  had  a  verdi£l. 

It  was  moved  by  the  King's  fcrjeants,  Nares  and  Burland,  for 
the  defendant,  that  he  might  have  leave  to  enter  a  fuggeftion  on 
the  roll,  that  he  (the  defendant)  was  refident  in  the  county  of 
MiddUfcx^  in  order  to  take  the  benefit  of  the  late^a/.  23  Geo.  2. 
c.  ^.J.  4.  touching  the  jurifdiflion  of  that  county  court,  the 
ferjeants  infiHing,  that  as  it  appeared  by  the  verai£l,  that  no 
more  than  thirty-nine  (hillings  was  due  from  the  defendant  to 
the  plaintiff,  he  ought  to  have  fued  the  defendant  in  the  county 
court,  according  to  thcjlatute^  and  not  in  this  court;  and 
therefore  he  was  well  intitled  to  make  fuch  fuggeftion  on  the 
roll,  as  prayed,  in  prder  to  obtain  his  cofts.  The  court  made 
a  rule  to  fhew  caufe. 

Upon  fhewing  caufc,  for  the  plaintiff,  it  was  rightly  infifled  by 
Davy  the  Kinff's  ferjeam,  that  tnc  plaintiff's  caufe  of  a£hon  be- 
ing for  torty-tnree  millings,  the  county  court  had  no  jurifdic- 
tion,  that  it  was  in  the  defendant's  own  power  and  knowledge 
only,  what  fum  he  could  or  would  prove  to  be  dn6  to  him  from 
the  plaintiff,  by  way  of  fet-off;  and  if  the  plaintiff  had  gone  to 
the  county-court  for  this  debt  of  forty-three  (hillings,  and  the 
defendant  had  thought  fit  not  to  have  proved  any  fum  due  to 
him  by  way  of  fet-off,  that  court  could  not  have  entertained 
jurifdiflion  of  this  caufe.  And  he  cited  Pitts  v.  Carpenter,  B.  /?. 
1  Stra.  iigi.  1  Wtlfon  19.  5.  C.  and  Fitzpatrick  v.  Pickerings 
C.  B.  2  Wilfon  68.  in  point. 

Curia,  There  is  a  difference  between  the  cafe  of  mutual 
debts  fubfifting  where  the  plaintiff's  demand  is  more  than  forty 
(hillings,  the  defendant's  demand,  at  the  time  of  the  commence- 
ment of  the  a6lion,  reducing  it  to  a  lefs  fum ;  and  the  cafii 
where  the  plaintiff's  original  demand  was  more  than  ^or.  and 
the  defendant,  before  .the  commencement  of  the  action,  hath  by 
payment  in  part,  reduced  it  to  le{s  than  forty  (hillings.  In  tik 
fiirft  cafe  the  plaintiff  muft  fue  here,  or  lofe  part  of  his  demand, 

becaufe 
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becaufe  he  doth  not  know  whether  the  defendant  can  or  Will  fet 

off  any  demand  againft  him ;  but  irt  the  latter  cafe,  the  plaintiff, 

well  knowing  tliat  he  hath  been  paid  fuch  part  of  his  original 

demand  as  reduces  it  to  lefs  than  forty  (hillings,  hath  no  right  to 

come  to  this  court  and  demand  more  than  Forty  fhillings,  but 

mufl  go  to  the  county-court.     In  the  firil  cafe,  mutual  debts  are 

iubfifting  at  the  commencement  of  the  a£lion ;  in  the  latter  caCe 

jiot ;  for  payment  of  part  by  the  defendant  to  the  plaintiff  him- 

ielf,  is   not  a  debt  owing  by  the  plaintiff  to  the  defendant,  but 

d  difcharge  of  the  plaintiff's  demand /^r<7  tanto.     No  fet-off  is 

ftifed  or  neceffary  in  fuch  cafe,  but  payment  of  part  is  proved 

«jnder  non  ajfumpjit,     Benfon  v.  Hemming^  Trin.  18,  19  Geo.  2. 

^.  B.  2  Barnes  282.     We  cannot  allow  the  fuggeftlon  to  be 

centered,  fo  the  rule  muft  be  difdharged. 

Roe  on  the  Demifc  of  Saul,  verfus  Dawfon.     C.  B. 

^T^HE  plaintiff  in  ejeftment,  as  tenant  in  common,  recovered  Ejcamentfof 

^  podeffion  of  five-eighths  of  a  cottage,  with  the  appurte-  fi^c-c'ghiht 
^mances ;  and  a  writ  of  poffeffion  was  executed  by  the  fhenff,  who  sherffgivVt 
C.unied  the  tenant  out  of  poffeffion  of  the  whole,  and  locked  up  poflcffionof 
0:ic  door,  as  appeared  by  affidavit.  the  whore  j 

Curia.     This  is  wrong ;  the  writ  ought  to  liavc  purfued  the  & Jn^b^^re- 
'vcrdift.     Let  there  be  a  rule  upon  the  Iheriff,  and  the  leffor  of  ftored  tohif 
x\\t  plaintiff  to  reflore  the  tenant  to  the  poffeffion  of  three-eighth  p«fl*effion  Kii 
parts  of  the  premifes,  othenvife  he  would  be  forced  to  bring  ^f7hr?re. 
another  eieftment  for  the  fame.     Forjler,  Serjeant,  for  the  dcien-  miies. 
dant;  JVailaAer^  Serjeant,  for  the  plaintiff. 

Whefton  ver/us  John  Packman.     C.  B* 

'THE  defendant  was  rightly  named  John,  both  in  the  writ  Aaappeax- 
ot  capias  ad  re/pondendum,  2Ln<i  in  the  declaiationddWered;  J°*^*/j"^ff^ 
^nc defendant  not  entering  his  appearance  in  due  time,  plaintiff 's  fbr  dc/endtnt 
^rney  made  an  affidavit  of  the  fervice  of  the  writ  on  the  by » •^rong 
Wendant,  by  his  right  name;  and  entered  an  appearance  for  "j^^JJ^V* 
oim,  according  to  the  Jlatnit  by  the  name  of  James,  inftead  of  cUntion. 
fihn.    It  was  moved  by  Serjeant  Davy  to  fet  afide  the  declara- 
tion, becaufe  the   defendant  was  not  in   court.     Per  curiam. 
(Chief  Juftice  Wilmot  and  Gould  only  prefent)  this  is  a  mere 
%,  and  the  affidavit  is  right.     So  let  the  filacer  alter  the  entry 
of  the  appearance,   and   infert  the   name    John^    inftead  of 
}<imcs. 


Vol.  in.  e  February 
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#BiKk.Rep.      February   12,  1770,  William  Black/lone^  L.  L.  D.   Solicitor 
•  General  to  the  Queen,  was  made  a  Serjeant  at  Law,  and  a  judge 

of  the  Kinjj's  Bench ;  in  the  room  of  Sir  Jofepk  Yates ^  lately 
a  Judge  oi  that  court,  removed  to  the  Common  Pleas,  in  the 
room  of  Juflice  Clive^  who  refigned  upon  a  perifion  of  1200/. 
per  annum^  ut  attdtvi.  The  motto  of  Doftor  Blackftone'^  ring 
was — Secundis  dubiifque  redus. 


EASTER    TERM 

10  Geo.  III.  1770. 


Whiting  and  others.  Churchwardens  and  Overfccrs  of 
the  Poor  of  the  parifli  of  Cransford,  verfus  Punchard. 
C.  B, 


T^EBT  upon  a  bond,  witli  condition,  that  if  the  defendant, 
^^  his  heirs,    executors,    or  admin  ill  rators,    fhall    hire   one 


Bond  with 
condition  that 

fhall  hire  one  Samuel  Clarke  ds  a  fervant,  for  fuch  time  as  fhall  gain  him  a 
Cioasto  fettlemem  in  the  pari  fh  of  Sax  ted,  and  Ihall  permit  and  fufFer 
g^Jnhimi^  him  to  gain  a  fcttlcmcnt  in  the  parifti  oi  Saxt/d ;  or  if  the  faid 
l^&^8°a*"  S.  Clark  fhall  gain  a  fettlement,  by  the  afliflance  of  the  defcn- 
gcod  bond.  dant,  any  where  out  of  the  parifh  of  Crans/brd,  then  the  obli- 
gation to  be  void,  otherwife  in  force. 

Upon  the  pleadings  in  this  caufc  two  ifTucs  were  joined  ;  1^, 
"Whether  the  defendant  hired  Clarke  as  a  fervant,  for  fuch  time 
as  to  gain  him  a  fettlement  in  the  parifh  of  Saxted?  2d,  Whether 
Clarke  gained  a  fettlement,  by  the  afliflance  of  the  defendant, 
any  where  out  of  the  parifli  of  Cran^/ord?  which  were  found 
for  the  plaintiff. 

It 
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It  appeared  by  recital  in  the  condition  of  the  bond,  that  Clarke 
being  charged  with  begetting  a  baflard  child  in  the  parifh  of 
Cransfcrd,  the  plaintiffs  took  him  up,  and  were  carrying  him  to 

fraol,  by  virtue  of  a  juftice's  warrant,  becaufe  he  could  not  find 
ecurity  to  that  parim  for  the  maintenance  oi  the  woman  and 
child;  whereupon  the  defendant,  who  married  the  fifter  of 
Clarke^  (at  her  requeft,  and  to  favc  him  from  a  gaol)  gave  the 
bond  in  queilion.  ' 

The  woman  never  had  any  baftard  child  by  Clarke:  but 
afterwards  (he  becoming  cliargeable  to  the  pariQi  of  Cransford^ 
this  a£lion  was  brought. 

It  was  moved  by  Serjeants  Forfler  and  Jfephforiy  that  judgment 
might  be  arreftcd ;  becaufe  it  appears  upon  the  face  of  the  con* 
ditioni  that  this  bond  is  in  eafe  of  the  parifh  of  Cransford  :  is  an 
apparent  fraud  upon  the  parifh  olSaxted,  and  all  other  parilhes ; 
is  a  bond  againft  the  law»  and  therefore  void. 

But  it  was  anfwered  by  JVhitaier,  the  King's  ferjcant,  and 
refolved  by  the  court,  that  the  bond  was  a  good  bond ;  that 
nothing  iHe^l  appeared  therein,  nor  was  the  lame  obtained  by 
the  plaintifis  through  any  unlawful  or  corrupt  means*  And 
judgment  was  given  for  tne  plaintiffs. 

Hatch  ver/iis  Cannon.    In  Formedon.    May  18,  1770. 

TTPON  the  i2th  of  May,  the  tenant  pleaded  antieni  dcmtfne  There  nraft 
^    without  an  affidavit  to  verify   the  faft ;    the  demandant  1* "  ■*"*•• 
confidcring  the  plea  without  fuch  affidavit  as  a  nullity,  yefl^rcjay  SI  ftain  a 
moved  for,  and  had  a  peremptory  rule  to  plead;  whereupon  Scr-  pieaof  an* 
jeant  Forfier  now  moved,  that  the  peremptory   rule  to  plead  ^^*  j*** 
might  be  difcharged,  infilling  that  an  affidavit  to  verify  the  faft  "**  "*" 
in  the  plea  was  not  neceffary;  and  cited  2  Ld.  Raym.  1418. 
where  it  was  fo  ruled.     But,  per  Curiam^  an  affidavit  is  neceffary 
wherever  you  plead  tothe  jurifdiflion  of  the  court ;  and  for  any 
thing  that  appears  to  us,  the  lands  in  queflion  may  be  parcel  of 
the  manor  itfelf  which  is  antient  demelne,  and  fuch  lands  are 
pleadable  at  common  law  ;  but  if  they  are  lands  held  of  a  manor 
which  is  antient  demefnc«  then  indeed  they  are  not  pleadable  at 
common  law.    The  peremptory  rule  to  plead  muft  Hand. 


s  a  {.ockyer. 
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Lockyer,  Efq.  "cerfus  Coward  and  another,  Executors  of 
Frampton,  Widow,  Executrix  of  Frampton.    C.  B. 

Debt  upon  I  Somerfetjhire  '^AMES  COWARD,  late  of,  G?c  and  Simon 
the  exc^u"*.  (^o  ^iO-  J  BartUtt,  late  of,  &?f .  executors  of  the  laft  wiU 
of  in  execu-  and  teftament  of  Hefltr  Frampton  widow,  de- 

tnaofthe      ceafed,  who  was  in  her  life-time  executrix  of  the  laft  a;i7/ and 
'**"•  teftament  of  Richard  Frampton,  her  then  late  hufl>and  deceafed, 

were  fummoned  to  ahfwcr  unto  Thomas  Lockyer,  Efq.  of  a  plea 
that  they  render  to  the  faid  Thomas  6oql,  of  lawful  money  oi  ureal 
Britain,  which  they  un  juftly  detain  from  him,  &c.  And  thereupon 
the  faid  Thomas,  by  James  Upton  his  attorney,  fays,  that  whereas 
the  faid  'Richard,  by  the  name  of  Richard  Frampton  the  younger, 
in  his  life-time  to  wit,  on  the  i8th  day  of  Jul^,  in  the  year  of 
our  Lord  1751,  at  Yeovil  in  the  county  aforcfaid,  by  his  certain 
writing  obligatory,  acknowledged  himfelf  to  be  held  and  firmly 
bound  to  the  faid  Thomas^  in  the  aforefaid  600/.  to  be  paid  to 
the  (aid  Thomas,  when  he  the  faid  Richard  in  his  life-time  (hould 
be  thereunto  required  ;  yet  the  aforefaid  Richard  in  his  life-time 
and  the  faid  Ilr/ter  in  Iier  life-time,  after  the  death  of  the  faid 
Richard,  and  the  faid  James  and  Simon,  or  either  of  them,  after 
the  death  of  the  faid  H<Jler^  (although  often  requefted)  have  not 
rendered,  neither  hath  any  of  them  rendered  the  aforefaid  600/. 
to  the  faid  Thomas  :  but  the  faid  Richard  in  his  life-time,  and 
the  faid  Htjler  in  her  life-time  after  the  death  of  the  faid 
Richard,  heve  denied  to  render  the  fame  to  the  faid  Thomas, 
and  the  faid  James  and  Simon,  after  the  death  of  the  faid  IPJier, 
do  yet  deny  to  render  the  fame  to  the  faid  Thomas^  and  un  juftly 
detain  the  fame ;  whereupon  the  faid  Thomas  faith-  that  he  is 
injured,  and  hath  damage  to  the  value  of  20/.  and  therefore  he 
brings  fuit,  G?*:.  And  the  faid  7%6>waf  brings  here  into  court 
the  writing  obligatory  aforefaid,  which  teftifies  the  debt  afore- 
faid, in  form  aforefaid,  the  date  whereof  is  the  day  and  year 
abovefaid,  &c. 

Oyer  of  the         To   this  declaration  the   defendants,  by  leave  of  the  court, 

and  olfidU      pleaded  four  pleas :   \Jl,  They  craved  oyer  of  the  obligation  and 

tion,  defen.     Condition,  and  fet  forth  the  fame;  which  being  read  and  heard, 

dants  plead     the  defendants  fay,  that  the  plaintiff  ac'Z/tf  non,  &c.  becaufe,  they 

thc'e«cu?rix  %'  ^^^^^  ^^^^^  ^^^  death  of  the  faid  Richard  Fra?npton,  and  after 

after  theday.  the  i8th  ^y  oi  January  in  the  faid  condition  mentioned,  and  in 

the  life-time  of  the  faid  H^Jler,  to  wit,  on  the  15th  day  oi  July, 

m  the  year  of  our  Lord  1765,  at  Yeovil  aforefaid,  (lie  the  faid 

Hejier,  executrix  aforefaid,  paid  to  the    faid  Thomas  the  faid 

principal  fum  of  300/.  mentioned  in  the  faid  condition*  with 

1  all  * 
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all  intcrcll  then  due  for  the  fame,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  made  and  provided.  And  this,  &c,  where- 
fore, &c. 

t^Plea.     They  fay,  that  plaint ifF^<f?2^  nor?,  &c.  hecaufc  they  tdPira. 
fay,  that  after  the  death  of  the  faid  Richard  Frampton,  and  after  '^  j'V^'']"g5 
ihe  faid  i8th  day  oi  January^  in  the  faid  condition  ntentioned,  tutrix  did  ac- 
and  in  the  life-time  of  the  faid  Hejler^  (to  witj  on  the  faid  i^th  count  togc- 
ciay  of  July^  in  the  year  of  our  Lord  1765  atorefaid,  at   Ytovil  ^**^- 
aforefaid,  there  was  due  and  owing  from  the  faid  Hejier^  as  exe- 
cutrix as  aforefaid  to  the  faid  Thonias,  on  the  faid  writing  ohli- 
^atory,  by  the  condition  thereof,  the  faid  principal  fum  of  300/. 
mn  the  faid  condition  mentioned,  and  the  fum  of  94/.  73.  grf. 
for  intereft  thereof  to  that  day,  ^nd  no  more,  making  together 
«:hc  fum  of  394/*  7J.  9^  and  that  the  faid  Hejlcr  in  her   life- 
^  ime,  and  tlie  faid  Thomas  Lockycr^  then    and  there  accounted 
K:  ogcther,  as  well  of  and  concerning  the  faid  money  fo  due  and 
dswing  to  the  faid  Thomas^  from  the  faid  H^fter^  as  executrix  as 
EB^foreiaid,  upon  and  by  virtue  of  the  faid  wTiting  obligator)'  by 
tilie  faid  condition  thereof,  as  of  and  concerning  divers  other 
^~ums  of  money  then  due  and  owing  from  the  faid  Hefler  in  her 
d>wn  right,  to  the  faid  Thomas^  as  alfo  of  and  concerning  divers 
either  iums  of  money  then  due  and  owing  from  the  faid  Thomas 
^o  the  faid  Heflcr^  in  heroWn  right;  and  that  upon  the  faid  ac-  And  that  Ae 
^rounting  together  as  aforefaid,  fhe  the  faid  Hejler  was  then  and  ^„" /n^cbtcd'* 
ft  here  found  to  be  in  arrear  and  indebted  to  the  faid  Thomas^  in  to  plaintiff  ia 
Che  fum  of  466/.  including  therein  the    faid  principal  and  in-  4661.  for 
t:<?reft  then  due  on  the  faid  writing  obligatory,  by  the  condition  ^^^'^^^^^^ 
"thereof ,  and  being  fo  found  in  arrear  and  indebted  as  aforefaid,  |ond  and 
fhe  the   f<dd  Hefter  in  her  life-time,  afterwards,  (to  wit)  on  the  warrant  of 
lame  day  and  year  laft  aforefaid,  at  IVct;?/ aforefaid,  at  the  in-  *"^^"J^JSL. 
fiance  and  reaueft  of  the  faid  Thomas ,  fijrned,  fealed,  and  as  her  ^e„t,  which 
a£ls  and  deeas  delivered  to  the  faid  Thomas^  a  certain  writing  he  received  in 
obligatory  called  a  bond,  in  the  penal  fum  ot  932/.  bearing  fati$fa^ion. 
date  the  fame  day  and  year  lafl:  aforefaid,  with  a  condition  there- 
unto fubfcribed  for  the  payment,  to  the  faid  Thofna^^  of  the 
ikid  fum  of  466/.  at  a  certain  time  therein  mentioned  ;    and  a 
cortain  other  deed  or  inftruraent,  called. a  warrant  of  attorney, 
to  confefs  judgment,  bearing  date  alfo  the  fame  day  and  year 
laft  aforefaid,  dire£led  to  certain  perfons  therein  named,  as  bein^ 
then  auornies  of  his  Msyefty's  court  of  Common  Pleas  at  JVeJu 
mnier  refpeflivcly,  or  to  any  other  attorney  of  the  fame  court, 
and  thereby  impowered  them  or  any  one  of  them,  or  any  other 
attorney  as  aforefaid,  to  appear  for  her  the  faid  Hefler,  in  his 
laid  Majefty's  court  of  Common  Pleas  at   Wrjlminflery  as   of 
TriiQiy  term  then  laft  paft,  and  to  receive  a  declaration  againft 
kr  thft  iaid  iicflcr^  9t  the  fuit  of  the  faid  Thomas^  in  a  plea  of 

E  3  debt 
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debt  on  the  faid  bond  for  the  faid  932/.  in  which  faid  fum  the 
laid  394/.  7J.  gd.  was  then  and  there  included,  and  to  fuffer 
judgment  to  go  a^inft  her  in  fuch  fuit  for  the  faid  debt,  by 
default  or  otherwife;  and  then  and  there,  at  the  faid  inftance 
and  requell  of  the  faid  Thomas^  delivered  the  faid  deed  or  inftru- 
ment  lo  executed  by  her  as  aforefaid  to  the  faid  Thomas^  in  fiill 
fatisfaftion  and  difcharge  of  the  faid  money  fo  then  due  ind 
owing  to  the  faid  Thomas^  on  the  faid  bond  now  brought  here 
into  court,  and  which  faid  writing  obligatory  fo  made  by  the 
ikid  Heftcr,  and  the  faid  deed  or  inSrument,  called  a  warrant  of 
attorney,  to  confefs  judgment  thereon,  fo  executed  as  aforefaid, 
he  the;  faid  Thomas  then  and  there  received,  had  and  accepted, 
of  and  from  the  faid  Hefter^  in  fiill  fatisfadion  and  difcharge  of 
the  faid  money  fo  then  due  and  owing  on  the  (aid  bond  or 
writing  obligatory  now  brought  here  into  court ;  and  the  faid 
Janus  and  Simon  further  fay,  that  the  faid  new  bond  and  deed, 
or  inftrument  called  a  warrant  of  attorney  to  confefs  judgment, 
fo  being  executed,  delivered  and  accepted,  in  manner  and  on 
the  occafion  aforefaid,  he  the  faid  Thomas  afterwards,  (to  wit) 
wlucbjodg-  on  the  fame  day  and  year  laft  aforefaid,  at  Yeovil  afpretkid. 
Swf  ol^re!^  caufed  the  faid  judgment  to  be  entered  up  of  record  in  the  faid 
cord,  court  of  Common  rleas  of  our  lord  the  Kinff  at  Weftminfter^ 

againft  the  faid  Hefter^  as  of  Trinity  term,  in  the  fifth  year  of 
the  reign  of  our  lord  the  now  King,  for  the  faid  93a/.  debt, 
and  £0i.  which  were  awarded  to  the  faid  Thomas  in  and  by  the 
faid  court  of  Common  Pleas,  as  for  his  damages  by  him  fuftained 
on  occafion  of  detaining  of  that  debt,  as  by  the  record  and  pro- 
ceeding thereof,  fiill  remaining  in  the  faid  court  of  our  lorcl  the 
now  King  of  the  bench  aforefaid,  at  Wejlminfter  aforefaid,  more 
fully  appears ;  and  the  faid  James  and  Simon  further  fay,  that 
the  faid  judgment  fiill  remains  in  the  faid  court  of  the  bench 
and  a  writ  of  ^forcjfaid,  not  fet  afide,  reverfed,  or  any  way  annulled  or  made 
f«nf4kuM       void ;  and  that  he  the  faid  ThomaSy  for  the  obtaining  execution 
wiitwcuted  of  the  faid  judgment,  afterwards,  in  the  life-time  of  the  faid 
J^toAhe     ^kJ^^^}  f^c^  ^"^  profecuted  out  of  his  faid  Majefty's  court  of 
caccurix for  the  bcnch  aforefaid,   ^  Weflminfter  aforefaid,   as  of  the  faid 
(be  debt  and    Trinity  terip  in  the  fifth  year  aforefaid,  a  certain  writ  of  our 
^*"***' ■•        lord  the  now  King,  called  zjieri  facias^  at  the  fuit  of  the  faid 
Thomas y  upon  the  faid  judgment  againft  the  faid  Hefter  in  her 
life-time,    direftcd  to   the  th^n  flieriflF  of  the  faid  county   of 
Somerfet,  and  tefted  the  22d  day  o(  June^  in  the  fifth  year  afore- 
faid, being  the  taft  day  of  that  faid  Trinity  term,  by  which  faid 
writ  our  faid  lord  the  King  commanded  the  faid  then  fheriflFof 
|he  faid  county  of  Somerjet^  that  of  the  goods  and  chattels  of 
the  faid  Htfter  in  his  bailiwick,  he  fiiould  caufe  to  be  made  the 
faid  debt  and  damages  fo  recovered  as  aforefaid,  and  whereof  the 
faid  HeJtcT  had  been  convi^led,  as  it  appeared  in  the  iaid  court  bt' 
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the  bench  aforefaid,  of  record ;  and  that'  he  (hould  have  that 

money  before  the  fald  King's  juilices  of  the  bench  at  Wtftmin* 

^/ier^  on  the  morrow  of  All  Souls  then  next  coming,  to  fatisfy 

<he  faid  Thomas  his  faid  debt  and   damages;  and  that  the  faid 

chen  (herifF  ihould  have  there  then  that  writ ;  afterwards,  and 

Ixrfore  the  return  thereof,  (to  wit)  on  the  firll  day  o{  Settanber^ 

in  the  year  of  our  Lord  1765  aforcfaid,  at  Yeovil  aforeiaid,  the 

£ame  writ  was  delivered  to  Parw  Taylor^  Efq.  who  then  and  there 

2and  from  thence  until,  and  at  and  after  the  return  of  the  faid 

^^rvrit  was  IherifF  of  the  faid  county  of  Somerftt^  to  be  executed  in  . 

^ue  form  of  law ;  by  virtue  of  which  faid  writ  the  faid  then  faid 

^leriffof  the  faid  county  of  Somerjit,  afterwards,  and  before 

-«:  he  return  of  the  faid  writ,  (to  wit)  on  the  2d  day  of  September^ 

m  n  the  year  of  our  Lord  laft  aforefaid,  within  his  bailiwick,  (to 

^^A'it)  at  Yeovil  aforefaid,  did  caufe  to  be'made  of  the  goods  and 

^=hattels  then  of  the  faid  HeJUr  in.  his   bailiwick,  the  debt  and. 

carnages  aforefaid,  in  form  aforefaid  recovered,  and  this  they  are 

^l^ady  to   verify;  wherefore   they  pray   judgment,  if  the  faid 

Z^homas  ought  to  have  or  maintain  his  aforefaid  aflion  thereof 

^^^nft  them,  &r. 

The  third  plea  is  the  fame  as  the  fecond  plea,  except  that  the  3<>  P>««  'jk« 
^iird  doth  not  fet  forth  ^Jitri  facias  iffucd  and  executed,  ^tl^x^^\. 

By  the  fourth  plea  by  leave  of  the  court,  the  defendants  fay,  4th  Plea, 
^^lat  the  plaintiff  oBio  non^  &c.  except  as  to  10/.  parcel,  6?r.  Plat^dm^ 
Isec^ufc  they  fay  that  they  the  faid  James  and  Simon  have  fully  -^^ofAe' 
^dminifiered  all  and  fingular  the  goods  and  chattels  which  were  TalucofioU 
^the  faid  Richard  Frampton^  at  the  time  of  his  death,  which 
liave  ever  come  to  the  nands  of  the  faid  James  and  Simon^  or 
either  of  them,  to  be  adminiflered,  except  goods  and  chattels  to 
the  value  of  10/. ;  and  that  the  laid  James  and  Simon  have  not, 
nor  hath  either  of  them,  nor  had  they  or  either  of  them  on  the 
day  of  fuing  out  the  original  writ  of  the  faid  Thomas,  or  at  any 
time  ftnce,  any  goods  or  chattels  which  were  of  the  faid  Richard 
Frampion^  at  the  time  of  his  death,  in  their  or  either  of  their 
hands  to  be  adminiilered,  except  the  faid  goods  and  chattels  to 
the  value  of  the  faid  10/.  and  this  they  arc  ready  to  verify ; 
wherefore  they  pray  judgment  if  the  faid  Thomas  ought  to  have  - 
or  maintain  his  aforefaid  a6lipn  th^eof  againft  them,  except  as 
to  the  faidio/.  &c. 

J.  Burland. 

And  the  faid  Thomas,  as  to  the  faid  firfl  plea  of  the  faid  Rtpiicatlon 
James  and  Simon^  by  them  firftly  above  pleaded  in  bar,  (aith  JJJ^*  ^^ 
chat  he  by  reafon  of  any  thing  in  that  plea  alledged  ought  not  f»mfiit'H^ji 
to  be  barred  from  havmg  his  aforefaid  a£lion  thereof  againit  imi  *c.  ' 

£  4  uiem. 
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Replicidon 
to  the  fecond 
plea. 


Thttthe 
plaintiff  did 
Slot  receive 
and  accept 
the  bond  and 
warrant  to 
confefsjudg. 
snent  in  tidi- 
laaion. 


The  like  r«. 
plication  to 
the  third 
pica. 


ReplicatloB 
Co  the  4th 
piea. 

The  plaintiff 
prafs judg- 
ment at  to  the 
lol.  in  de- 
lendaa(*t 
haadk 


them,  bccaufe  he  faith,  that  the  faid  Hrfter  did  not  pay  tq 
the  faid  Thomas,  the  faid  principal  fum  of  300/.  mentioned  in 
the  faid  condition,  with  all  intereft  then  due  for  the  fame,  in 
manner  and  form  as  the  faid  James  and  Simon  have  above  in 
that  plea  alledged,  and  this  he  prays  may  be  inquired  of  by  the 
country.  And  as  to  the  plea  of  the  faid  James  and  Simon,  by 
them  Iccondly  above  pleaded  in  bar,  the  faid  Thomas  faith, 
that  he,  by  reafon  of  ^anyr  thing  in  that  plea  alledged,  oujght 
not  to  be  barred  from  having  his  aforefaid  aftion  thereof  again  ft 
them ;  becauft:  protefting  that  the  faid  HefUr  did  not  deliver 
to  the  faid  Thomas,  the  faid  writing  obligatory  and  the  faid 
deed  or  inilrument  in  that  plea  in  that  behalf  mentioned  in  full 
fatisfaSion  and  difcharge  of  the  money  due  and  owing  to  the 
faid  Thotnas  on  the  faid  bond  now  brought  here  into  court,  pro- 
telling  alfo,  that  the  faid  fheriff,  in  that  plea  mentioned,  did 
fiot  caufe  to  be  made  of  the  goods  and  chattels  of  the  faid 
Hefur,  the  faid  debt  and  damages  in  that  plea  mentioned :  for 
replication  in  this  behalf,  he  the  faid  Thomas  fays,  that  he  the 
faid  Thomas  did  not  receive  and  accept  the  faid  wrhing  obli- 
gatory and  deed  or  inftrument,  in  that  plea  in  that  behalf  men* 
tioned,  of  and  from  the  faid  Hefttr,^  in  full  fatisFaftion  and  dif- 
charge of  the  faid  money,  due  and  owing  on  the  faid  writing 
obligatory  now  brought  here  into  court,  in  manner  and  form  as 
the  laid  Jamts  and  Simon  have  above  in  that  plea  alledged,  and 
this  he  alfo  prays  may  be  inquired  of  by  the  country.  And 
as  to  the  plea  of  the  faid  Jamts  and  Simon  by  them  thirdly 
above  pleaded  in  bar,  the  faid  Thomas  faith,  that  he  by  reafon 
of  any  thing  in  that  plea  alledged,  ought  not  to  be  barred  from 
having  his  aforefaid  a£lion  thereof  againft  them,  becaufe  pro- 
teftin^,  that  the  faid  Hefter  did  not  deliver  to  the  faid  Thomas 
the  faid  writing  Dbligator^',  and  the  faid  deed  or  inftrument,  in 
that  plea  in  that  behalf  mentioned,  in  full  payment,  fatis- 
faftion  and  difcharge  of  the  money  due  and  owing  to  the  faid 
Thomas,  on  the  faid  bond,  now  brought  here  into  court ;  for 
replication  in  this  behalf,  the  faid  Thomas  faith,  that  he  the  faid 
Thomas  did  not  receive  and  accept  of  and  from  the  faid  HefUr^ 
the  faid  writing  obligatory,  and  deed  or  inftrument,  in  that  plea 
in  that  behalf  mentioned,  of  and  from  the  faid  Hr./ler,  in  full 
payment,  fatisf;.6>ion  and  difcharge  of  the  faid  writing  obliga- 
tory  now  brought  here  into  court,  in  manner  and  form  as  the 
faid  Jamis  and  Simon  have  above  in  that  plea  alledged  ;  and  this 
he  alfo  prays  may  be  inquired  of  by  the  country,  &?c.  And 
as  to  the  plea  of  the  faid  James  and  Simon^  by  them  laftly 
above  pleaded  in  bar,  inafinuch  as.  the  faid  James  and  &mon 
have  not  denied  the  faid  aftion  of  the  faid  Thomas  ;  and  inaf- 
much  as  the  faid  James  and  Simon  have  therein  confefTed  to  have 
goods  and  chatteb  in  their  hands^  to  the  value  of  10/.  to  be 
^,  adrainiftered, 
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adminlftered,  the  faid  Thomas  prays  judgment  as  to  thofe  goods 
and  chattels,  and  that  the  faid  10/.  parcel  of  his  faid  debt  may 
be  adjudged  to  him,  to  be  levied  of  thofe  goods  and  chattels, 
together  with  his  damages  by  him  fuftained,  by  reafon  of  the 
detaining  of  the  faid  parcel  of    the  faid  debt.     And  as  to  the 
refidue  of  the  faid  debt,  the  faid  Thomas  faith,  that  he  by  reafon 
of  any  thing  by  the  faid  James  and  Simon  in  that  pleaalledged, 
ought  not  to  be  barred  from  having  his  aforefaid  aftion  in  that 
relpeft  againft  them,  becaufe  he  fays,  that  he  the  faid  Thomas, 
on  the  14th  day  of  February,  in  the  9th  year  of  the  reign  of 
our  Lord  the  now  King,  fued  out  his  original  writ  againft  the 
faiid  James  and  Simon  ;  and  that  the  faid  James  and  Simon,  on  And  further 
the  day  of  filing  out  the  faid  oriffinal  writ,  had  goods  and   chat-  fays,  thatoa 
tels  which  were  of  the  hid  Richard  Frampton,  at  the  time  of  ?^**7^ 
his  death,  to  the  value  of  the  refidue  of  the  faid  debt  in  their  thlTori^inal 
hands  to  be  adminiftered,  over  and   above  the   faid  goods  and  wrir,  the  de- 
chattels  fo  corifeffed  as  aforefaid,  wherewith  the  {2i\d  James  and  ^^^*"*)^** 
Simon  might  and   ought   to  have  fatisfied  the  faid  Thomas  the  Sftawrtodic 
refidue   of  the   faid   debt,    to  wit,    ^t   Yeovil   aforefaid;    and  value  of  the 
this   he   is  ready   to    verify,    wherefore  he    prays  judgment,  "fi<*«eof  the 
and  the  refidue  of  his  debt  aforefaid,  together  with  his  damages  and^ibwe' 
by  occafion  of  the  deuining  thereof,  to  be  adjudged  to  him,  the  (aid  loU 

George  Wilfon, 

Serjeant  Burland  moved  to  fet  the  fourth  replication  afide,  and  Th*  i^*  "" 
allcdged  that  the  plaintiff  ought  to  have  accepted  of  the   10/.  ["[j^J^'i^ 
confeffed  to  be  in  the  defendant's  hands  unadminiftered,  and  to  good  one* 
have  prayed  judgment  for  the  fame,  and  affets  infuiuro  quando 
acciderint,  or  ought  to  have  replied  fingly,  that  defendants  had 
affets  in  their  hands  ultra  the  10/.  and  to  have  gone  to  iffue 
thereupon,  whereupon  the  court  made  a  rule  to  fliew  caufe  why 
the  fourth  replication  (hould  not  be  fet  afide  with  cofts. 

Upon  {hewing  caufe,  I    infifted  that   the  replication  was  a  Raft.Ent. 
good  one,  founded  in  truth,  juftice  and  good  reafon ;  that   the  ^*^i?\^**t 
defendant  having  acknowledged  he  had  10/.   in  his  hands  un-  ofEntr.59. 
adminiftered,  the  plaintiff  had  an  immediate  right  to  have  judg-  a. 
mcnt  for  that  fum   in  part  of  his  debt,  and  to  reply  and   fay 
further  that  the  defendant  had  affets  vltra  that   10/.  fufficient 
to  fatisfy  the  refidue  of  the  debt,  and  cited   the  two  entries  in 
the  margin  exaSly  in  the  point ;  and  of  that  opinion  was  the 
court,  and  without   hearing   my  brother  Jephjon  fully,    who 
was  on  the    fame  fide    with  me,    the   couirt  called  upon  my 
brother  Burland,  afking  him,  what  he  had  to  fay  in  fupport  of 
the  rule,  but  he  feemed  to  give  it  up ;  whereupon  the  court 
declared  the  fpurth  replication  was  a  very  good  one  in  every 

refpefl, 
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refpcQ,  and  faid,  that  if  it  had  been  doubtful  whether  it  was 
fo  or  not,  they  would  not  have  determined  that  matter  upon 
a  motion,  but  would  have  put  the  defendant  to  demur  to  it. 
The  rule  was  difcharged  with  cofts,  Lord  commiflioner  Ba^ 
thurjl  abfent. 


Afioe  amend. 
€d  ia  the 
ntme  of  a 
pariih  which 
WIS  levied 
ti$a^  Awut 


Bohaun  and  others  PlaintifTs^  and  Burton  and  others 
Deforcients. 

CERJEANT  Burland  moved,  that  a  fine  of  lands  levied  in  the 
^  reign  of  Queen  Anne  might  be  amended  by  a  deed  of  marriage 
fettlement  (on  the  behalf  of  one  John  Smii/i,  tenant  in  tail  under 
that  fettlement)  by  altering  the  name  of  a  parifh  in  the  fine 
from  Coxky  to  Corley^  upon  reading  of  the  deea,  the  indenture  of 
the  fine,  and  an  afiidavit  that  there  was  no  fuch  parifh  as  CoxUy 
in  the  county  where  the  lands  are.  The  court  ordered  the 
fine  to  be  amended,  without  making  any  rule  upon  any  perfoa 
to  fliew  caufe. 


An  attorney 
having  fued 
by  his  mttacb- 
mtHi  of  prhfi' 
/^,  was  oon- 
fuited,  and 
taken  opona 
(^•yk.  return- 
able on  a  |e* 
neial  retnro, 
and  held  well 
cnoo|h* 


Ferrot  an  Attorney  verfus  Hele.     C.  B. 

^T^HE  plaintifT  brought  an  a£lion  againft  the  defendant,  and 
*  fued  by  his  writ  of  attachment  of  privilege,  which  was 
(according  to  the  courfe  of  the  court)  returnable  upon  a  day 
certain,  the  plaintiff  became  non-fuited,  and  was  taken,  and  in 
cuftody  upon  a  capias  ad fatis faciendum^  (for  the  coils  upon  the 
judgment  of  non-fuit)  returnable  upon  a  general  return,  where* 
upon  ferjeant  Nares  for  the  plaintiff  moved  to  fet  afide  the  d. 
&i.  infiftmg  that  it  was  irregular,  becaufe  not  returnable  upon 
a  day  certain,  and  had  a  rule  to  fhew  caufe;  at  the  fame  time 
ferjeant  Burland  for  the  defendant  moved,  that  the  return  of 
the  Ca.  Sa.  might  be  amended,  and  had  alfo  a  rule  to  fhew 
caufe :  upon  (hewing  caufe  upon  both  thefe  rules  at  the  fame 
time,  the  court  were  clearly  of  opinion,  that  the  Ca.  Sa.  was 
well  enough,  the  plaintiff  bein^  non-fuited  had  no  day  in  court, 
nor  was  he  entitled  to  any  privilege  to  have  the  Ca.  Sa.  return- 
able on  a  day  certain,  that  he  being  non-fuited  feemed  to  have 
abufed  his  privilege;  befides,  it  was  faid  by  Yates  Juilice,  and 
agreed  b)r  the  court,  that  you  cannot  take  any  advanUge  of  the 
irregularity  of  procefs,  without  having  it  returned,  and  before 
the  court,  which  in  this  cafe  it  was  not;  that  the  court  in 
this  cafe  would  not,  on  a  motion  to  have  the  writ  returned, 
have  made  any  rule  for  that  purpofe.  The  reafon  why  prpcefs 
both  for  and  againft  an  attorney  is  made  returiiable  on  a  day 
certain,  'is  becaufe  of  his  daily  attendance  in  court,  but  this  at- 
torney 
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tomcy  is  out  of  court,  and  in  cuftody  in  execution,  ha$  no  day 
in  court,  and  fo  cannot  attend,  and  therefore  in  this  cafe  he 
lofcs  his  privilege  to  have  this  procefs  againft  him  returnable 
on  a  day  certain ;  fo  the  writ  is  well  enough,  and  there  is  no 
occafion  to  amend  it. 

The  court  difcharged  both  the  rules.     Abftntt  Lord  Com- 
xniflioner  Bathurji, 

Nota,     It  was   laid  down  as  a  rule  by  the  court,  that  when  Biil  excepted 
bail  above  is  excepted  againft,  and  cannot  juftify  themfelvcs,  -^^^jj"!!,"**^ 
they  are  confidered  as  no  bail,  and  therefore  cannot  render  the  i^„o'b*"jf*„J5 
defendant  to  prifon;  but  other  frefh  bail  may  be  put  in,  and  cannot  render 
before  any  exception  taken  to  them,  they  may.  render  him  to  ^^*p^!?|  ^ 
prifon  in  difcharge  of  themfelves.     Per  totam  curiam. 


Day  an  Attorney  verfus  Buller.     C.  B. 

A  CTION  for  flandering  the  plaintiff  in   his  profeflion  of  Slander. 
'**'  an  attorney,  by  faying  of  him  thefe  words — tVhat  does  he  ^]^H^ 
pretend  to  be  a  lawyer?     He  is  no  more  a  lawyer  than  the  devil!  JiJ^JJJ^ '  ^ 
VerdiQ  for  the  plaintiff.     And  now  Serjeant  Davy  moved  an  ar-  fpokenoV  an 
reft  of  judgment ;  alledging,  that  it  was  not  aftionable  to  fay  of  *a^"!J[»/* 
ao  attorney  he  was  no   lawyer,  any  more  than  to  fay  ot  an  * 
apothecary  that  he  was  no  phyfician;  that  it  was  no  more  ne- 
ceffary  for  an  attorney  to  be  a  lawyer,  than  for  an  apothecary  to 
beapnyfician,    But/^r  curiam^  to  fay  of  an  attorney,  he  is  no 
lawyer,  is  a  great  relledion  upon  him,  and  means  that  he  does 
noc  underftand  his  bufinefs ;  befides,  (they  faid)  an  attorney  muft 
have  ^  competent  knowledge  of  the  law,  or  he  cannot  draw  a 
common  writ  or  declaration.     And  f>er  Yates  Juftice,  the  words 
^e  as  great  a  flandcr  upon  the  plaintiff,  and  as  injuiious  to  bini, 
as  any  words  poffibly  can  be. 

So  the  ferjeant  took  nothing  by  his  motion,  and  plaintiff  had 
jodgment. 


Fonereau  verfus .     C.  B. 

YN  an  a3ion  upon  the  ftatute  againft  bribery,  there  was  a  ver-  a  new  trial  it 
•*  dia  for  the  defendant ;  and  now  Serjeant  Forjler  moved  for  a.  never  granted 
new  trial,  as  being  againft  evidence.    But  per  totam  curiam^  we  JitfnriU^". 

Jbf.  r,  B.  vo/.  4,/.  7j3.  w^  5»f.  19  s  C^  viZ.  6,/.  63S.] 

never 
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never  grant  new  tria\^  in  aflions  on  penal  laws ;  and  it  has  been 
fo  held  for  more  than  fifty  year^  paft.  The  court  condemned 
the  cafe  in  2  Keb>  226. 


Sayer  qui  tam^  &c.  i;erfus  Dicey  &  al'.     C.  B. 

^^W'op"-    AN  aftion  upon   the  fat,  8  G^o.  2.  c,    13.  fea.  1.  againft 
Bp^iotinto      "^  ^^^  defendants  was  brought  to  recover  the  penaltv  given 
or  QthcT  print  by  that  ftatute,  for  copying  and  felling  a  print  ot  the  King  of 
will  intitte      Denmark.     The  ftatute  enaas,  (amongft  other   things)   "  That 
tbTlKnefit  of  **  every  perfon  who  (hall  invent  and  dcfign,  engrave,    etch,  or 
theftat.8       **  work  in  Tnezzotinto  or  ckiaro  ofcuro,  any  hill orical  or  other 
Ceo.  a.cip.    ««  prints,  (hall  have  the  fole   right   of  printing  the  fame   for 
iw  property?  "  tounecn  yezrs,  to  commence  hom  th€  day  of  the  firftpubfijhing 
h€  muft  en-     "  thereof^  which  Jhall  be  truly  engraved  with  the  name  of  the 
grave  bo  hhi«  •»  proprietor  on  each  plate,  and  printed  on  every  fuch  print  or 
fwW/A«    **  prints;  and  if  any  other  perfon   ftiall  copy  and  fell,  in  the 
frft  pAifiing  "  whole  or  in  pan,  by  varying,  adding  to,  or  diminifhing  from 
tktfff  on  x\i^  "*the  main  delign,  or  fliall  reprint  or  import  for  faleany  fuch 
'**^'th*eftme  "  P^^^^^*  without  the  confent   of  the    proprietor   in   writing, 
oa  die  prinu    **  figned  in  the  prefence  of  two  witnefles,  £?<:.  (fee  the  ftatute) 
•*  fuch  offender  (hall  forfeit  the  plates,  and  all  fheets  fo  printed, 
**  to  the  proprietors  of  fuch  original  prints,  who  fhall  forthwith 
••  deftroy  and  damafk  the  fanle;  and  every  fuch  offender  fl^all 
••  forfeit  5i.  for  ever)'  print  fo\ind  in  his  cuftody,  contrary  to 
*•  the  faid  aft ;  one  moiety  to  the  King's  majefty,  and  the  other 
**  moiety  to  any  perfon  who  (hall  fue  For  the  fame."     By  the  2d 
fefl.    *•  It  (hall  be  lawful  for  any  perfon  who  (hall  purchafe  any 
*•  plates  for  printing  from  the  original  proprietors,  to  reprint 
"  from  the  (aid  plates."     The  defendants  pleaded  the  general 
ilTue:  and  at  the  trial,  before  Lord  Chief  Juftice  IVilmot  in  this 
term,  the  plaintiffproved,  that  Mr.  Houfetown^  a  moft  excellent 
artift  in  tnezzotinto  or  chiaro  ofciirOy  fcrapcd  a  plate  (in  that  man- 
ner) from   a  pifture  of  the  King  of  Denmark  painted  by  the 
celebrated  Mrs.  Angelica  ;  that  the  plaintiff  purchafcd  the  plate 
of  the  proprietor  thereof,  and  that  the  defendants  had  copied  and 
fold  the  fame.     The  name  of  the  proprietor  of  the  plaintifTs 
plate,  and  the  year  of  our  Lord  wlicrcin  the  fame  was  publifhed, 
was  engraved  thereon,  and  printed  on  his  prints  ;  but  the  day  of 
the  month  of  the  firfl  publijhng  thereof^  was  not  engraved  on  his 
plate  or  printed  on  his  prints y   and  thereupon  it  was  objeftcd  for 
the  defendants,  that  the  plaintiff  could  not  recover,  becaufc  he 
had  not  complied  with  the  aft  of  parliament.     This  point  was 
referved  for  tlie  opinion  of  the  court;  and  now  it  was  faid  by 
Serjeant  WhUaker  for  the  plaintiff,  that  the  ftatute  did  not  re- 
quire the  day  of  firft  publiming  the  print  to  be  printed  thereon* 

But 
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But  per  curiam^  (without  hearing  Serjeant  Burland  the  defeh- 
dant's  council),  The  words  of  the  ftatutc  are  as  plain  and  certaia 
as  poflible :  there  are  two  conditions  therein,  xnz,  the  day  of 
the  firft  publifhing  of  the  print,  and  the  name  of  the  proprietor 
thereof,  both  mull  be  engraved  and  printed ;  that  any  perfon 
may  know  when  the  proprietor's  exclufive  right  ceafes;  and 
when,  and  againft  whom,  he  may  be  guilty  of  offending  con- 
trary to  the  ftatute.  So  the  pqftca  was  ordered  to  be  delivered  to 
the  defendants,  and  judgment  of  nonfuit  to  be  entered  againft 
the  plaintifT. 

Hally  verjus  Tipping.     C.  R. 

'T^HE   plaintiff  (in  his   own   right)     arreflcd  the   defendant  Plwnriff&tH 
*     upon  a  capias  ad  rcfpondendum^  with  an  ac  etiam  therein,  J|^\|*^  ht*de 
to  anfwer  tlie  plaintiff  (in  his  own  right)  in  cafe  upon  promifes,  dares  differ-" 
to  his  damage  of  200/.  [which  was  marked  for  bail  by  affidavit  entlyfiromhb 
for  120/.]  whereupon  the  defendant's  attorney  applied  to  the  ^*' 

Elaintiff's  attorney,  and  undertook  to  put  in  fpccial  bail,  which 
c  accordingly  did.  The  plaintiff  havmg  declared  in  this  caufe 
as  executor,  and  not  in  his  own  right;  it  was  now  moved  by 
Serjeant  Burland^  that  the  bail  might  be  vacated  and  difchargea, 
and  a  common  appearance  accepted ;  which  was  ordered  ac- 
cordingly  by  the  court,  and  that  the  plaintiff  might  then  pro- 
ceed as  executor.     Serjeant  Glynn  for  the  plaintiff. 


Bruce  verfus  Rawlins  and  others.     C.  B. 

^RESPASS  for  breaking  and  entering  the  plaintiff's  boufe  Trefpaft 
'*' 'at -r^.  in  Fjftx^  and  opening  and   fearching  feveral  boxes  ■g*'"*^*^- 
aid  drawers  therein ;  the  defendants  fuffered  judgment  to  go  officer*  te 
■giinft  them  by  default.     Upon  executing  the  writ  of  inquiry  of  entering 
images,  it  was  proved,  that  the  defendants  were  Cuftom-houfe  ?J**J^\ 
officers;  that  on  the  4th  of  July  laft,  in  the  day-time,  they  feawWngfcr 
entered  the  plaintiff's  dwelling  houfc  with  a  writ  of  affiflance,  rungoodi 
without  anv  conflable,  in  order  to  fearch  for  uncuftomed  ^oods ;  *^^^*  **^. 
the  plaintiff's   wife  and  daughter  being  only  at  home,'  were  j^^eft**  • 
frightened  and  much  furprifcd,  delivered  to  the  defendants   Tat  looi.  dama- 
their  requeft)  the  keys  of^  feveral  boxes  and  drawers,  which  the  g"®"*^* 
defendants  fearched,  but  found  no  uncuftomed  goods.     They  coir?ir^'fei 
fiaid  in  the  houfe  about  an  hour,  broke  no  locks,  bolts  or  doors,  to  fetafide 
and  did  very  little  or  no  damage ;  and  departed,  curfing  and  fay-  ^*  inq«»fi- 
ing.  Damn  U^  there  are  no  goods !    Whereupon  the  jury  found  c^v.aJtr. 

100/.  damages.  j  Taim  Rep,  * 

ii:.^.  535-1 
Serjeant 
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Serjeant  Buriandmovtd  to  fet  afide  the  inquifition  for  cxceflin 
damages,  under  the  ctrcumllance  of  this  cafe,  and  upon  ai 
affidavit  that  the  defendants  did  little  or  no  damage;  that  the; 
had  been  informed  that  the  {plaintiff  *s  fon  was  lately  come  horn 
from  India f  and  had  fecreted  fome  nm-goods  in  the  plaintifiT' 
houfe,  and  tliat  they  verily  believed  fome  of  the  jury  were  th 
plaintiff's  friends  and  acquaintance,  and  had  favoured  him  i 
giving  fuch  large  damages :  he  cited  a  cafe  in  B.  R.  of  Stringe 
verfus  CuIlomJioufe,  Officers^  for  (topping  a  waggon  to  fearch  fc 
run-goods,  and  found  none  :  the  jury  .on  an  inquir)-  gave  loo. 
damages ;  the  court  fet  afide  the  inquifuion ;  and  upon  the  fecon 
writ  of  inquiry,  the  jury  only  found  five  guineas  damages.  H 
endeavoured  to  diftmguifli  this  cafe  from  Redfhaw  verfus  Broc 
and  others^  2  Wilfon  405.  which  was  200/.  damages  given  by 
jury  upon  a  trial  of  a  like  trefpafs ;  becaufe  an  attaint  lies  upo 
a  falfe  verdi£l,  but  not  upon  an  inquifition  of  office,  as  this  is 
that  this  plaintiff  was  only  a  butcher,  but  Rcdjhaw  was  a  fhoj 
keeper  in  London. 

Serjeant  Leigh  for  the  plaintiff,  in  fliewing  caufe,  produce 
an  affidavit,  wherein  it  was  fwom,  that  the  plaintiff  knew  onl 
the  face  of  one  of  the  jur)*,  that  he  had  no  acquaintance  wit 
him  or  any  of  the  reft  of  them  ;  that  the  defendants  came  to  tl 
plaintiff's  houfe  in  July  laft,  faid  they  had  received  informatioi 
(but  not  from  whom),  that  uncufiomed  goods  were  fecrete 
therein,  and  that  they  muft  fearch  the  houfe  ;  that  the  plaintiff 
wife  and  daughter  were  much  terrified ;  that  the  defendants  d< 
mandcd  and  received  from  them  the  keys  of  fcvcral  boxes  ar 
drawers  in  the  houfe,  wherewith  they  opened  and  fearched  tl 
fame,  but  found  no  uncuftomed  or  prohibited  goods  therein,  < 
in  any  other  part  of  the  houfe  where  they  alfo  fearched.  Tl 
ferjeant  infifted  there  was  no  difference  between  this  cafe  ar 
that  of  Redjhaw  verfus  Brook  ;  only  that  the  damages  there  wei 
fioo/.  for  a  like  trefpafs  to  this  now  in  queftion,  wherein  the 
arc  only  100/.  damages ;  and  therefore  he  prayed  the  rule  t 
fliew  caufe  why  the  inquifition  fhould  not  be  fet  afide,  might  I 
difcharged. 

Wilmot  Chief  Juftice.  This  is  an  inqueft  of  office  to  infor 
the  confcience  of  the  court,  who,  if  they  pleafe,  may  themfelv 
affefs  the  damages ;  but  I  am  of  opinion  we  ought  not  to  inte 
pofe  in  this  cafe,  which  differs  widely  from  the  cafe  of  floppii 
the  wagj^on.  This  is  an  unlawful  entry  into  a  man's  hou 
(which  IS  his  caftle),  an  invafion  upon  his  wife  and  family 
peace  and  quietnefs  therein,  frightened  and  furprifed  by  the 
defendants ;  who  under  pretence  of  information  received,  ai 
2  colo 
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colour  of  legal  authority,  demand  the  keys  of,  and  fearch  all 
the  boxes  and  drawers  in  the  houfe.  1  cannot  conceive  what 
thcfe  Cuftom-houfe  officers  mean,  by  afting  in  this  unjuftifiable 
manner,  after  this  matter  has  been  fo  often  tried  in  Wtflmnjltr^ 
kail;  they  know  the  rifk  they  run  by  fuch  conduft,  and  muft 
take  the  confequence  that  may  fall  upon  them  by  the  verdift  of 
a  juiy^  The  plaintiff  being  a  butcher,  or  inferior  perfon,  makes 
no  difference  in  the  cafe.  The  fufpicion  of  havmg  run-goods 
in  hb  houfe  is  a  very  injurious  imputation  upon  him;  and 
though  he  is  but  a  butcher,  it  is  the  fame  damage  to  him  as  if 
he  was  the  greateft  merchant  in  London.  The  defendants  have 
invaded  the  plaintiff's  houfe  and  property,  and  dillurbed  his 
family;  they  continue  to  go  on  and  a£l  againil  the  fubjed  in  this 
ill^l  manner,  and  then  come  to  this  court,  and  fay — •'  theda- 
••  ma^es  are  too  large,  we  pray  you  reduce  them."  For  my  own 
part,  I  am  very  clearly  of  opmion,  that  this  is  one  of  thofe  cafes 
wherein  the  court  will  not  interpofe. 

C^tf/^/ Juftice.  The  entering  the  plaintiff's  houfe  under  co- 
lour of  legal  authority,  aggravates  the  trefpafs  committed  by 
the  defendants;  and  though  they  had  a  writ  of  affiftance,  yet 
as  they  had  no  conftable  with  them,  they  would  have  been  tref- 
paffers,  notwithfianding  they  fliould  have  found  uncuilomed 
goods  in  the  plaintiff's  houfe*  Stc Jlat.'  12  Car,  2.  cap.  ig. 
Je3.  1  &  4.  zxiAJlat.  13  0  14.  Car.  2.. cap.  11.  A  caufe  was 
tried  before  me  at  Pool  (which  is  a  town  and  county  of  itfelf), 
aninft  a  Cuftom-houfe  officer  and  a  conilable,  for  entering  the 

Elaintiflf's  houfe  to  fearch  for  run*-goods ;  and  though  they  found 
ich  goods  in  the  houfe,  yet  becaufe  the  conftable  was  not  a 
conflad>le  of  the  town  of  Pool^  but  of  the  county  of  Dorfet,  they 
were  trefpaflers,  and  the  jury  gave  the  plaintiff  100/.  damages. 

YaUs  Juftice.  The  cafe  mufl  be  very  grofs,  and  the  damages 
enormous,  for  the  court  to  interpofe :  here  the  defendants  have 
aSed  under  colour  of  legal  authority,  and  we  have  no  line  or 
meafure  to  go  by.  I  think  the  damages  are  not  excelTive,  and 
have  no  denre  to  fet  the  inquifition  afide.  Rule  difcharged. 
Abfent  Lord  Commiflioner  Bathurft^  in  Canc\ 

Doe  on  the  demife  of  Mafon  'oerfus  Mafon.    C.  B. 

P  JECTMENT  of  copyhold  lands  holden  of  the  manor  of  A  fingie  ad- 

*^  Daiham-hall  in  the  county  of  ,  tried  before  Mr.  mittwicetot 

Baron  Smyihe  at  the  laft  af&zes,  when  a  verdift  was  found  for  ^^^^ot  to 

prove  the 
cttftom  of  a  maaor  for  lands  to  defcend  to  the  yoongeft  nephew:  which  coatradidiog  the  CTidenct 
•a  the  other  6de,  the  court  refoTed  a  new  ttial. 

the 
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the  plaintiflT,  who  claimed  as  being,  the  voiingeil  nephew*  and 
heir  by  the  cuilom  of  the  manor,  of  tiie  iail  perloa  feifed  of  the 
lands  in  queftioa. 

On  the  part  of  the  defendant  it  was  contended  at  the  trial, 
that  the  cuftom  of  the  manor  was,  that  the  copyhold  lands  de- 
fcended  to  the  youngeft  fon;  or  if  no  fon,  to  the  youngeft  bro- 
ther  of  the  tenant  lait  lawfully  feifed  ;  and  that  the  cuuom  ex* 
tended  no  farther. 

On  the  part  of  the  lefTor  of  the  plaintiff  it  was  contended  at 
the  trial,  tliat  the  cuflom  of  the  manor  was,  that  the  copyhold 
lands  defcended  to  the  youngcft  fon  ;  if  no  fon,  to  the  youngeft 
brother ;  if  no  brother,  to  the  youngeft  nephew ;  it  no  nephew^ 
to  the  youngcft  coufni  of  the  tenant  laft  lawfully  feifed. 

It  was  proved  for  the  leffor  of  the  plaintiff  at  the  trial,  that 
be  was  the  youngeft  nephew  of  the  pcrfon  laft  feifed  of  the  pre- 
mifes ;  and  it  appeared,  by  the  court  rolls  of  the  manor,  that  a 
youngeft  nephew,  at  a  court  leet  and  court  baron  held  in  and 
for  the  faid  manor  in  1657,  was  admitted  tenant,  as  heir,  by 
the  cuftom,  to  the  perfon  laft  feifed  of  lands  in  this  manor: 
this  was  the  only  evidence  for  the  plaintiff. 

For  the  defendant  it  appeared,  that  at  a  court  leet  and  court 
baron  held  in  and  for  the  faid  manor  in  1692,  the  jur)'  had 
homage  by  a  prefentment  found,  and  which  was  entered  upon 
the  rolls  of  the  manor,  that  the  cuftom  of  defcent  extended 
only  to  the  youngeft  fon  ;  and  if  no  fon,  to  the  youngeft  brother, 
and  no  farther.  Alfo  two  old  witneffes  fwore,  that  they  bad 
heard  and  believed,  that  this  was  the  cuftom  of  the  manor, 
that  the  cuftom  of  defcent  went  no  further  than  the  youngeft 
fon  and  youngeft  brother. 

Serjeant  Leigh  moved  for  a  new  trial,  fuggefting  that  this  was 
a  verdia  contrary  to  evidence;  and  infifting  that  the  fingle  in- 
ftance  of  admittance  of  the  nephew  in  the  year  1657,  was  not 
fufficient  evidence  to  fupport  the  cuftom  contended  for  by  the 

Slaintiff;  whereupon  a  rule  was  made  to  ftiew  caufe  why  there 
lould  not  be  anew  trial,  and  Mr.  Baron  Smythe  liaving  reported 
as  above,  gave  no  opinion  one  way  or  other  in  the  cafe. 

See  6  Mod.  Serjeant  Whitaker  for  the  plaintiff,  (hewed  caufe  why  there 
QU  \  V  (hould  not  be  a  new  trial;  and  infifted,  that  here  was  evidence 
ScodlmoR!  on  both  fides,  that  the  evidence  given  for  the  plaintiff  was  IcgjJ 
The  right  of  and  admifEble,  and  contradicts  the  defendant's  evidence,  and  in 
leprtfen^.  f^^J^  ^afe  the  court  never  grants  a  new  trial ;  befidcs  this  1$  an 
TJ:^:!"  -  ejcamcnt. 

tries  andjia- 
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Cjcftmem,  and  does  not  conclude  the  defendant  from  trying  th6 
cuftom  again  upon  another  ejeftmertt.  And  of  this  opinion  was 
the  court.  And  the  Chief  Juftice  faid,  he  thought  the  admit- 
tance of  the  nephew  in  1657,  ^^^  ^^T  "material  evidence,  being 
done  at  a  court  Icet  and  court  baron,  when  it  would  certainly 
have  been  controverted,  if  the  jury  had  not  thought  thai  to  hi 
the  cuftom.  And  they  faid,  as  tfiis  was  an  ejeftment,  tlierd 
was  no  occafion  (if  they  had  doubted)  to  grant  a  new  trial,  for 
the  defendant  may  try  tlie  cuftom  agam,  it  he  thinks  fitk  Rule 
difcharged,  and  the  pv^t:a  delivered  to  the  plaintiff. 

Johns  verfiis  Whitley  &  aW     C.  B. 

Cornwall  'TpHIS  record  is  Entered  of  laft  Michaelmas  tcrm^ 
(to  wit)  '■'  in  the  office  of  Prothonotary  Dickens^  roll  — . 
Jfofefh  WhilUy^  late  of  the  parifh  of  Lanky drock  in  the 
county  aforefaid,  viftualler ;  Edward  tVhitley,  late  of  the  parifti  of 
St  Winnow  in  the  faid  county,  hufbandman ;  and  Pder  Bmmt^  latd 
of  the  fame  place,  hufbandman ;  were  attached  to  anfwer  to 
John  Johns  gentleman,  in  a  plea,  wherefore  with  force  and  armi 
they  broke  and  entered  the  clofes  of  the  faid  John,  in  the  parifh 
of  St.  IVinnow  aforefaid  in  the  county  of  Cornwall,  ana  trod 
Hown,  confumed  and  fpoiled  the  grafs  and  corn  of  the  faid  Johii 
of  the  value  of  ten  pounds*  there  lately  growing,  with  feet  in 
walking;  and  eat  up,  trod  down,  conlumed  and  fpoiled,  other 
the  grafs  and  corn  of  the  faid  John,  of  the  value  of  other  ten 
pounds,  there  alfo  lately  growing,  with  certain  cattle ;  arid  reap- 
cd»  mowed,  cut  down  and  felled,  other  the  grafs  and  corn  of 
the  faid  John^  of  the  value  of  one  hundred  pounds,  there  alfcJ 
lately  ftandinff,  growing  and  being,  and  took  and  carried  away 
tlje  Ume,  and  converted  and  difpofed  thereof  to  their  own  ufe ; 
wd  with  the  wheels  of  carts,  waggons  and  other  carriages,  tor^ 
?Pf  turned  up,  fubverted  and  fpoUed  the  foil  of  the  faid  John, 
•n  and  of  the  faid  clofes  :  and  alfo,  wherefore  with  force  and 
•nns  they  the  faid  Jofeph,  Edward  and  Peter,  at  the  parifli 
of  St.  Winnow  aforefaid,  reaped,  mowed,  cut  down  and  lelled, 
other  the  grafs  and  corn  of  the  faid  Johni,  of  the  value  of 
other  one  hundred  pounds,  there  lately  growing,  (landing  and 
^%  and  took  and  carried  away  the  fame,  and  converted 
«rfdifi)ofcd  thereof  to  their  own  ufe:  and  alfo,  wherefor<S 
the  faid  Jofeph,  Edward  and  Peter,  with  force  and  arms,  at 
tic  paridi  of  St.  Winnow  aforefaidj  feized  took  arid  carried 
^  other  the  grafs  and  com  of  the  faid  John,  of  the  value 
of  odier  one  hundred  pounds,  there  lately  found ;  and  con- 
verted and  difpofed  thereof  to  their  own  ufe^  and  did  othef 
wrongs  to  the  (aid  J^Aii)Ur  the  great  damage  of  the  laid  John,  and 
Vol.  IIIa  j  againtt 
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Count  in  trcf-  agaiiifl  the  peace  of  our  lord  the  now  King,  &c.  And  there* 
^uiS^*  upon  the  faid  Jfohn^  by  John  Kimbtr  his  attorney,  complains  ; 
rutilJnl'  for  that  the  faid  Joftpli^  Edward  and  Peltry  on  the  firll  day  ot 
trod  down  J^h^  ^^  ^^'^  Y^*""  ^^  ^^"'^  Lord  one  thoufand  fevcn  hundred  and 
Md  confuroed  (jxty  ciffht,  and  on  divers  other  days  and  times  between  that 
corn^^nd*"  ^^X  and  the  firft  day  of  October  then  next  following,  with  force 
reaped,  cut  and  arms  broke  and  entered  the  clofes,  (to  wit)  one  clofe  called 
^d*^ta  ^^^^^^^*  one  other  clofe  called  Three  Pieces,  othcrwife  The 
thT^s^d  T^^^^  Pieces,  one  other  clofe  called  Dinny  Bozvl,  one  other  clofe 
com.  cailed  Lane  End,    one  other  clofe  called  Bove  Town,  and  (ix 

other  clofes  of  the  faid  John,  in  the  parifh  of  St.  IVinnow  afore- 
faid,  in  the  faid  county  of  Cornxvall^  and  trod  down,  confumed 
and  fpoiled  thegrafs  and  corn,,  (to  wit)  wheat,  barley  and  oats, 
of  the  faid  John^  of  the  value  of  ten  pounds,  then  there  grow- 
ing, with  feet  in  walking;'  and  eat  up,  trod  down,  coniumed 
and  fpoiled,  other  the  graft  and  corn,  (to  wit)  other  wheat,  bar- 
ley and  oats  of  the  faid  John,  of  the  value  of  other  ten  pounds, 
there  then  growing,  with  certain  cattle,  (to  wit)  with  horfes» 
mares»  geldings  and  oxen,  and  reaped,  mowed,  cut  down  and 
felled  other  the  graft  and  corn,  (to  wit)  other  wheat,  barley 
and  oats  of  the  faid  John,  of  the  value  oi  one  hundred  pounds, 
there  then  {landing,  growing  and  being,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  of  the  fame  to  their 
own  ufe ;  and  with  the  wheels  of  carts,  waggons  and  other  car- 
riages, tore  up,  turned  up,  fubverted  and  fpoiled  the  foil,  (to 
wit)  five  himdred  perches  of  the  foil  of  the  laid  John^  in  and  of 
Id  Count  ibr  the  faid  clofes;  and  alfo  for  that  the  faid  Jojeph,  Edward  and 
reaj^l  and  P^^^^f  on  the  faid  firft  day  of  Ju/y,  in  the  year  of  our  Lord  one 
carrying  away  thoufand  feven  hundred  and  fixty-eight  aforefaid,  and  on  divers 
other  grafs  other  days  and  times  between  that  day  and  the  firft  day  of  Oc^ 
ioier thtnncKt  following^  with  force  and  arms,  at  the  parifti  of 
St.  Winnow  ^forefaid,  mowed,  reaped,  cut  down  and  felled, 
other  the  graft  and  corn,  (to  wit)  other  wheat,  barley  and  oats 
of  the  hid  John,  of  the  value  of  other  one  hundred  pounds^ 
there  then  ftanding,  growing  and  being,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  thereof  to  their  own 
3d  Count  to  ufe ;  and  alfo  for  that  the  faid  Jojeph,  Edward,  and  Peier^ 
the  like  cf-  q^  jhc  faid  firft  day  of  July,  in  the  year  aforefaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  faid  firft  day.  of 
OSobcr  then  next  following,  with  force  and  arms,  at  the  parifli 
of  St.  Winnow  aforefaid,  feized,  took  and  carried  away,  other 
the  grafs  and  corn,  (to  wit)  one  hundred  cart  loads  of  other 
graft,  one  hundred  cart  loads  of  other  wheat  in  the  ftraw,  mm 
hundred  cart  loads  of  other  barley  in  the  ftraW,  and  one  hundred 
cart  loads  of  other  oats  in  the  ftraw,  of  the  faid  John,  of  the  value 
of  other  one  hundred  pounds,  there  then  found,  and  converted 

and 
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tnd  dtfeofed  thereof  to  his  own  ufe,  and  did  other  wronj^  to  the 
faid  Jbkn^  to  the  great  damage  of  tlie  [aid  John,  and  againft  the 
peace  of  our  faid  lord  the  now  King ;  wherefore  the  faid  John  fays, 
that  he  is  injured,  and  hath  fuftained  damage  to  the  value  of 
one  hundred  pounds,  and  therefore  he  brings  his  fuit,  &c. 

And  the   faid  Jofcphy  Edward  and  Ftter  Bennett^  by  Francis 
John  Hcxt  their  attorney,  come  and  defend  the  force  and  injury,  iftPlf*. 
when,  &c.  and  fay,  that  they  are  not  guilty  of  the  trcfpafs  afore-  j^ueSISe 
laid,  above  laid  to  their  charge,  in  manner  and  form  as  the  faid  whulc  dacli<» 
Jfohn  hath  above  thereof  complained  againft  them,  and  of  this  r*u<»* 
they  put  themfelves  upon  the  country,  &c.    And  for  further 
plea  as  to  the  breaking  and  entering  the  faid  clofes,  in  the  (aid  idPletia 
<leclaration  mentioned,  in  which,  &c.  and  treading  down,  con-  ^^t^  ? 
fuming  and  fpoiling  the  gnd*s  there  lately  growing,  with  feet  in  dores'^nchd 
^walking  and  eating  up,  treading  down,  conmming  and  fpoiling  the  dccUrationy 
did  other  grafs  there  alfo  lately  growing,  with  the  faid  cattle  in  the  ^^^i"  nd** 
fidd  declaration  mentioned,  and  with  the  wheels  of  carts,  waggons  fatini  up 
and  other  carriages,  tearingup,  turning up,fubverting  and  fpoiling  other  grafts 
the  foil  of  the  faid  /rlofes,  by  the  faid  Jojeph,  Edward  and  Peter  ^^J^'^'J^ 
Semuti^  above  fuppofed  to  have  been  done,  they  the  IvAJofeph^  ^iUngthc 
£dxi)arduA  Peter  Bennett,  by  leave  of  the  court  here  to  them  for  foil  of  the 
this  purpofe  granted,  accordmg  to  the  form  of  the  ftatutein  fuch  ^dofe*. 
cafe  lately  made  and  provided,  fay  that  the  faid  John  ought  not  ^jf  S^^ng 
to  have  his  aforeiaid  a6lion  thereof  againft  them;  becaufe,  thev  p.  k.  before 
lay,  that  before  any  of  the  faid  times  when,  fi?c.  one  Peter  Kmgnt  ^«  *"»«» 
xeas  lawfully  entitled  to  the  faid  clofes,  in  which,  &c.  for  the  re-  ^^"enritied 
mainder  ot  a  term  of  ninety-nine  years,  determinable  upon  the  to  (aid  dofet 
deatbof  him  the  faid  Pe/^rA;i7^A/;  and  being  fo  entitled  thereto,  f^  ^  re- 
he  the  faid  Peter  Knight,  before  any  of  the  faid  times  when,  &e.  J^"^  Jj  * 
(to  wit)  on  the  fecund  day  of  February ,  in  the  year  of  our  Lord  ycm,  de. 
onethoufand  feven  hundred  and  fixty-fevcn,  at  the  parifli  atore*  terminable 
faid«  dcmifed  the  faid  clofes  in  which,  (3c.  with  the  appurte-  J?  *he'&id* 
nances,  unto  the  tiiAJofidh:  to  have  and  to  hold  the  fame  un-  p.k.  who 
to  the  biiAJofiph^  from  thenceforth  for  the  fpace  of  one  whole  dcmifed  the 
ytu  then  next  following,  and  fo  from  year  to  year,  for  fo  long  J^^J^j^J' 
tsoe  as  it  (hould  pleafe  the  faid  Peter  Knight  and  the  faid  Jo^  wbitiey. 
Jepk^  and  the  eftate  and  intereft  of  the  faid  Peter  Knight  fliould  To  hold  tbe 
continue  thorein,  by  virtue  of  which  faid  demife  he  the  faid  ^^^^^^ 
Jt^fipl^  afterwards,  and  before  any  of  the  faid    times    when,  f,^^|^to 
i3c.  (to  viit)  on  the  faid  fecond  day  of  February,  in  the  year  of  year  at  long 
OUT  Lord  one  thoufand  feven  hundred  and  fixty-feven,  at  the  ^\ll^^l^^ 
parifli  aforefaid,  entered  into  the  faid  clofes  in  which,  CSc.  with  cifa  j.k! 

and  defendant 

LW.  and  the  elbls  aad  latifeft  of  faid  P.  K.  AouM  cootintte  tberem.  By  Tirtiie  of  which  demife 
I  QidJ.  eaCtied  and  waipoflPeOed,  the  faid  P.  K.  then  being  living,  and  bit  intereft  ftiU  continuing 
tfiefdn*  And  bebg  lb  poflefled,  the  Ciid  J.  before  the  times  when,  ire.  ploughed  and  fowed  the 
iM  doln  with  con.  And  the  (aid  P.  IC.  after  the  faid  J.  had  fo  pkmghed  and  fowed,  and  befbrs  he 
had  reaped  and  carried  away  the  corny  and  befere  the  end  of  the  Ciid  09  yeart,  and  before  tbe  faid  time 
the  clofes,  and  reaping  and  carrying 


Bf  *c.  died.    And  fo  the  defendants  juftify  the  entering  into 
mnf  tbecoOir  «n4  tiaU  tfaemfelres  for  treading,  Sk,  a  Uttie  graft  upon  that  occafion. 

F  fl  the 
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the  appurtenances,  and  became  and  was  pofTefled  thereof,  tli« 
faid  PiUr  Knight  then  being  living,  and  the  intereft  of  the  facid 
PeUr  Knight  ft  ill  continuing  tlierein,  and  being  fopoflelfed  thereof, 
and  the  faid  Peter  Knight  then  being  living,  and  the  intereft  of  the 
faid  Peter  Knight^  then  continuing  in  the  faid  clofe,  in  which, 
&c,  he  the  {i\k  Jojeph  afterwards  and  before  any  of  the  faid  tiraea 
when,  £i?c.  ^o  wit)  on  the  twentieth  day  of  March,  in  the  faid 
year  of  our  Lord  one  thoufand  feven  hundred  and  fixty-eightj 
ploughed  the  faid  clofes  in  which,  &c.  and  then  and  there  fowed 
the  fame  with  corn,  (to  wit)  wheat,  rye,  barley  and  oats ;  and 
the  faid  Peter  Knight,  after  the  faid  jofebh  had  fo  ploughed  tin 
faid  clofes  in  which,  £?c.  and  fown  the  lame  with  corn,  and  be- 
fore  the  faid  Jofeph  had  reaped  and  carried  away  the  faid  coru 
and  before  the. expiration  of  the  faid  ninety-nine  years,  and  be- 
fore  the  faid  time  when,  (3c.  (to  wit)  on  the  firft  day  of  Jul) 
in  the  vear  laft  aforefaid,  at  the  parifh  aforefaid,  (he  the  faid  Pe- 
ter Knight)  died  ;  and  the  faid  corn,   fo  fown  by  the  {^xi.  Jfofepk 
as  aforefaid,  not  being.reaped,  the  faid  Jofeph  in  his  own  nghc 
and  the  faid  Edward  and  Peter  Bennett  as  his  fervants,  and  b] 
his  command,  at  the  faid  times  when,  &c.  entered  into  the  fail 
clofes  in  which,  6?r.  in  and  by  the  ufual  way  there,  in  order  t< 
reap  the  faid  corn  fo  fown  by  the  faid  Jofeph  as  aforefaid  ;  an( 
witn  the  faid  carts,  waggons  and  other  carriages,   drawn  by  tk 
faid  cattle  in  the  faid  declaration  mentioned,  did  enter  into  thi 
faid  clofes  in  which,  &c.  in  and  by  the  ufual  way  there,  in  orde 
to  carry  away  the  faid  com ;  and  on  thofc  occafions  they  the  faii 
Jofeph,  Edward  and  Peter  Bennett  did  unavoidably  a  little  trea< 
down,  confume  and  fpoil  the  grafs  there  growing,  with  feet  ii 
walking  ;  and  the  faid  cattle  in  the  faid  declaration  mentioned,  \\ 
pafling  and  repafling  for  the  purpofe  aforefaid,   by  ftealth  an< 
againft  the  will  of  the  faid  Jofeph,  Edward  ;md  Peter  Bennett,  dii 
a  little  and  by  morfels,  fnatch,  eat  up,  tread  down,    confum 
and  fpoil,  other  the  grafs  there  alfo  growing;    and  with  th 
wheels  of  the  faid  carts,  waggons  and  other  carriages  in  the  fai 
declaration  menticmed,  on  that  occafion  neceffarily  and  unavoid 
ably  did  a  little  tear  up,  turn  up,  fubvert  and  ipoil  the  foil  c 
the  faid  clofes,  doing  as  little  damage  on  that  occafion  as  the 
Sltuttfludm  poflibly  could  ;  which  arc  the  fame  breaking  and  entering  th 
tranf^effiQ,      laid  clbfes  in  the  faid  declaration  mentioned,  and  treading  cbwr 
confuming  and  fpailing  the  grafs  there  lately  growing,  with  fee 
in  walking,  and  eating  up,  treading  down,  confuming  and  fpoil 
ing  other  grafs  there  alfo  lately  growing,  with  the  faid  cattle  i 
the  faid  declaration  mentioned,  and  with  the  wheels  of  cart 
waggons  and  other  carriages,  tearing  up,  fubverting  and  fpoilin 
the  foil  of  the  faid  clofes,  whereof  the  laid  John  hath  above  com 
plained  againft  them,  and  this  they  are  ready  to  verify ;  where 
fore  thev  pray  judgment,  it  the  faid   John  ought  to  have  hi 
aforefaia  action  thereof  agaijift  them»  (3c. 

J.Glyim. 
An 
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And  the  faid  John  fays,  that  the  faid  plea  of  the  faid  Jofeph^  Demurrer. 
Edward  and  Peitr  Bcnnttt^  above  fecondly  pleaded  in  oar,  as 
to  the  faid  breaking  and  entering  the  faid  doles,  in  the  faid  de* 
claration   mentioned,    and  in  which,  &r.  and  treading  down, 
confuming   and  fpoiling  the  faid  grafs  there  lately   growing, 
with  feet  in  walking,  and  eating  up,  treading  down,  confuming 
and    fpoiling  the  laid  other  grafs,  there  alfo   lately  growing, 
with  the   faid  cattle  in  the   laid  declaration   mentioned,    and 
with  the  wheels  of  carts,  waggons  and  other  carriages,  tearing 
up,   turning  up,  fubverting  and  fpoiling  the  foil  of  the  faid 
clofes,  by  the  laid  Jofe^h^  Edward  ^nA  Peter  Bennett  above  done, 
and  the  matters  therein  contained,  are  not  fufficient  in  law  to 
bar  the  faid  John  from  having  his  faid  a6iion  thereof  maintained 
a^unft  the  laid  Jofeph^  Edward  and  Peter  Bennett:  to  which 
laid  plea,  and  the  matters  therein  contained,  that  he  the  faid  ^4?A;t 
is  not  under  any  necefllty,   nor  in  any  wife  bound  by  the  law 
of  this  realm  to  anfwer;  and  this  he  is  ready  to  verify:  where- 
fore,  for  want  of  a  fufficient  plea  in  this  behalf,  the  faid  John 
Erays  judgment,  and  his  damages  by  rcafon  of  that  trefpafs  to 
e  adjudged  to  him ;  and  for  caufes  of  demurrer  in  law  to  that  Special  ctafes 
f^lea,  he  the  faid  John^  according  to  the  form  of  the  ftatutc  in  of  demuirer. 
iich  cafe  made  and  provided,  fhews  to  the  court  here  thefe  caufes  f|g^dS*hi*e 
following,  (to  wit)  for  that  the  faid  Jofeph^  Edward  and  Peter  not  fet  forth 
Bennett  J   have  not,  in  or  by  their  faid  plea,  fet  forth  the  parti-  ^^  «««- 
cular  commencement  of  the  term  of  ninety-nine  years,  under  ^^^wTiSd ' 
which  the  faid  JoJ'eph^  Edward  and  Peter  Bennett^  in  and  by  term  of  99 
their  faid  plea  have  attempted  to  derive  a  title  in  the  faid  Jo-  7e»r<- 
Jeph  to  enter  into  the  faid  clofes,  in  which,  £s?f .  and  to  plough 
and  to  fow  the  fame  with  corn  and  afterwards  to  take  and 
carry  awav  the  faid  corn ;  and  alfo  for  that  the  faid  JofepK  Ed-  id.  Thatde- 
v:ard  and  Peter  Bennett^  have  not  in  or  by  their  faid  plea  fet  ^ndwu  have 
forth  or  fhewn  that  the  faid  Peter  Knight^   at  the  time  of  the  JhatP*K?at 
making  of  the  faid  fuppofed  demife  of  the  faid  clofes,  in  which,  the  time  of 
Sr.  by  the  faid  Peter  Knight  to  the  faid  Jofeph,  or  at  any  time  j**!**!"'^*;^ 
before,  was  pojfrjfed  of  the  faid  clofes,  in  which,  G?c.  or  any  of  ©r  before*  wit 
them   but  only  that   he  was  intitled  thereunto;    and  for  that  pofTeiTcdof 
the  (aid   plea    is    vame,  uncertain,    infufficient,   and    wants  f»^  ^H» 

r cjfJ^  ^  hot  only  that 

lorm.  exc.  ^    n     f     J        he''"^^^ 

J,  Burland,        tbereunco. 

And  the  faid  Jofeph^  Edward  and  Peter  fay,  that  the  plea  of  Joinder  in  dc- 
thcm  the  faid  Jofeph^  Edward  and  Peter^  by  them  fecondly  "wn^^- 
above  pleaded  in  bar,  in  manner  and  form  above  pleaded,  and 
the  matters  therein  contained,  are  fufficient  in  law  to  bar  the  faid 
John  from  having  his  faid  afiion  thereof  maintained  againft 
them  the  faid  Jofeph^  Edward  ^ndJPeter^  which  fame  plea  they 
the  £ud  Jofeph^  £,  award  and  Peter  are  ready  to  verify  and  prove 

.r  3  ** 
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as  the  court  (hall  HireS  ;  and  becaufe  the  faid  John  hath  not 
anfwered  to  the  faid  plea,  nor  in  any  wife  denied  the  fame, 
tliey  tlie  faid  J^ifiph,  Edward  and  Peter  pray  judgment,  and  that 
the  faid  Jfohn  may  be  barred  from  having  his  faid  a&ion  thereof 
maintained  againll  them.  And  becaufe  the  juftices  here  will 
^dvife  amongft  tiiemfclves  what  judgment  to  give  in  the  pre- 
mifes,  before  they  give  their  judgment  thereupon,  day  is  there-  ' 
fore  given  to  tlie  parties  afore  faid  here,  until  in  eight  days  of 
Saint  Hilary^  to  hear  their  judgment  thereupon.  For  that  the 
faid  juftices  here  are  not  yet  thereof  advifcd,  t^c. 

This  cafe  of  Johns  againft  Whitley  and  others,  was  well  arguej 
in  the  lali  term  by  Burland  one  of  the  King's  ferjeants  for 
the  plaintiff,  and  b)r  Serjeant  Glynn  for  the  defendants  ;  and  it 
was  argued  again,  in  this  term,  by  Serjeant  Leigh,  for  the  cle- 
fendants;  and  Serjeant  Davy  was  counfel  for  the  plaitxtifl; 
ready  to  have  argued. 

For  the  plaintiff  it  was  argued,  jft,  That  the  plea  in  bar  wat' 
ill,  becaule  the  defendants  have  not  fet  forth  therein  the  com- 
mencement of  the  term  of  ninety-nine  years,  viz,  out  of  what 
e/l€Ue  it  was  derived;  that  it  is  an  eftablifhcd  rule  in  pleading, 
that  the  commencement  of  all  particular  eftates  ought  to  be 
(hewn  in  pleas,  avowries,  replications,  &c.  and  the  reafon  why 
the  commencement  of  particular  eftates  muft  be  (hewn  in  plead- 
ing, is,  becaufe  thev  are  created,  by  agreement,  out  of  the  pri- 
mitive eftate  ;  and  tne  court  muft  judge  whether  the  primitive 
eftate  and  agreement  be  fufficient  to  produce  the  particular  eftate 
claimed  ;  and  this  is  a  fundamental  rule,  (per  Holt  Chief  Juftice, 
in  the  cafe  of  Scilly  verfus  Dally^  2  Salk.  562.)  which  ouglit  not 
to  be  broken,  upon  fancied  inconveniencies. 

^dly^  It  was  infifted  that  the  bar  was  ill,  becaufe  it  fliews  no 
title  in  Peter  Knight ^  to  enable  him  to  demife  to  the  defendant 
Whitley ,  whereupon  a  good  i flue  may  be  taken;  or  which  may 
be  well  traverfed  by  the  plaintiff;  but  the  plea  only  alledges, 
that  Peter  Knight  vf?&  lawfully  intitled  to  the  faid  clofes,  in  which» 
(3c.  for  the  remainder  of  a  term,  which  cannot  be  traverfed;  be- 
caufe, whether  intitled  or  not,  is  matter  in  law,  not  faft.  See  1  Ld. 
Jtaym,  332.  2  Lutw,  1232.  And  if  the  plea  had  alledged  that 
Peter  Knight  was  laufullyp^tf^ed,  it  would  ftill  have  been  ill  in 
this  cafe,  according  to  2  La.  nay m.  352.  where  the  title,  not 
the  mere  pofFefTion,  is  the  material  point  in  queftion.  Indeed, 
in  the  cafe  of  a  perfonaltrefpafs^  where  the  title  is  not  in  queftion^ 
it  is  othcrwife ;  as  in  the  cafe  of  Skevill  verfus  Avery.  Cro. 
Car.  138.  which  was  trefpafs,  aflault,  battery  and  wounding; 

tho 
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tlic   defendant  pleaded  to  the  wounding  not  guilty:    to  the 
aflault  and  battery,  he  pleaded,  that  he  was  po/pff^d  of  an  houfe 
for  ycarsy  that  the  plaintiff  entered  his  houle,  and  would  have 
thruft  him  out  of  pofleflion  thereof,  whereupon  he  moliter  manus 
vmpofuit^  to  put  him  out;    and  the  harm,   if  any  done,  was 
in  defence  of  his  own  pofleflion :  hereupon  the  plaintiff"  de- 
murred; and  Goldfmith,  counfel  for  the  plaintiff,  fhcwed  for 
caufe,  that  the   defendant  had  pleaded  a  Icafe  for  years,  not 
fhewing  who  made  the  leafe,  nor  when  it  was  made,  nor  for 
how  many  years,  whereas  the  fame  ought  to  have  been  pleaded 
fpecially,  and  fhevrn  farticu/atim;  for  if  it  be  traverfed  there 
cannot  be  any  good  ifTue  thereupon ;  and  he  relied  upon  Cro^ 
^afsCcifty  8  nep.  66.  that  dc  injuria  fua  propria  is  no  plea: 
lut  all  the  court  held,  that  tlie  defendant  had  well  pleaded;  for 
faying  that  he  vf2L%p^fffed for  years  ^  is  but  an  inducement  and  ton- 
vcyance  to  his  juftification,  and  not  Hi^fubfiance  thereof,  which  is, 
Aat  ke  offered  to  thru/l  him  out  of  the  pcffejjion  of  his  houfe;  and 
vrhatfocver  title  he  hath,  it  is  not  material ;  for  if  he  was  in 
pofleflion  by  virtue  of  a  leafe,  at  will,  or  any  other  title,  de  in* 
juriafua  propria  is  a  good  plea :  for  the  title   or  intereft  not 
coming  in  queftion,  (and  what  was  pleaded   or  alledged  being  4  Mod.  41*. 
but  an  inducement  to  the  plea)  it  needs  not  to  be  fo  certain  i  ^^Ij*?*^* 
as  where  it  is  pleaded  by  way  of  title  to  make  a  claim  in 
the  defendant ;  whereupon  it  was  adjudged  for  the  defendant. 

It  was  infiiled  for  the  defendants,  that  this  was  a  good  jufli-  For  the  de- 
fication  under  a  bare  pofTeflion,  that  he  who  ploughs  and  fows  femUntt  ia 


i 


life  is  dead,  and  that  the  original  leafe  being  determined,  isde- 
livered  up  and  in  the  hands  of  the  plaintiff  y^^Awj,  the  owner  of 
the  inheritance,  and  not  in  the  power  of  the  defendants  to  fet 
forth  in  their  plea. 

Upon  this  firft  argument  Wilmot  Chief  Juflice  fpoke  to  this 
cffca,  viz.  I  wt)uld  try,  if  it  be  poflible,  to  fupportthis  plea; 
for  it  is  very  hard  upon  under-tenants,  to  be  obliged  in  plead- 
ing to  fet  forth  the  original  leafe;  fince  the  cafe  o?  Scilly  verfus 
Dally^  in  SalL  and  Im.  Rdym.  I  am  inclined  to  think  there 
have  been  fome  diIlin6lions  taken  between  particular  eflatcs  de- 
termined^ and  fuch  as  ^re  fuijffiing :  the  tenant  Jofeph  Whitley 
[the  defendant]  has  an  undoubted  right  to  the  emblements,  and 
the  law  gives  him  a  licence  to  enter  and  take  them.     The  ori- 

5'nal  leaTe  being  determined,  belongs  to  the  lefTor  [the  plaintiff 
bAif j^,  and  (probably)  is  dellNreved  uj)  tq  him  by  the  executors 
of  Kmght;  ana  now  fays  the  plaintiff",  {]fohns)i\it  original  leffor, 

f  4  you 


7%  Easter  Tbem  lO  Geo.  III.  1770. 

you  rouft  fhew  the  Icafe  (which  I  have  in  my  own  power)  in 
your  plea;  this  matter  would  not  (land  one  minute's  debate  in  a 
court  of  equity;  and  I  hope  and  wifli  we  may  be  able,  upon 
further  confideration,  to  make  this  plea  good :  if  we  cannot,  but 
are  bound  by  the  rules  of  pleading  to  lay  it  is  bad,  I  muft  fay 
that  this  is  a  very  hard  cafe.  In  Hilary  term  the  reft  of  the 
court  were  much  inclined  to  fupport  the  plea  if  poflible;  and 
adjourned  it  for  further  confideration  until  this  prclent  time. 

Udiepreitot      Serjeant  Davy  was  ready  to  argue  for  the  plaintiff,  but  the 
^•"■-  court  ftopped  mm,  and  called  upon  Serjeant  Leigh  to  fupport 

the  plea  it  he  could.— He  admitted  the  cafe  of  Sally  and  Dally 
William  ^q  jj^  ^^^^  ]^^,^  (^^  endeavoured  to  diftinguifh  this  cafe  from 
f^^h  453-  ^^^  ^  faying  that  the  defendants  here  claim  no  eftate,  no  title 
or  poUeflion  m  or  of  the  clofes,  in  which,  &c,  but  a  right 
only  to  enter  and  take  the  emblements  to  which  WhitUy  is  in- 
titled,  and  which  is  a  matter  collateral  to  the  title  of  the  land, 
and  therefore,  that  they  were  not  obliged  to  (hew  the  com- 
mencement of  the  original  leafe  in  pleading,  which  was  not 
in  their  power,  the  fame  being  now  in  the  hands  of  the 
plaintiff, 

jBdgveat  of       Curia.     We  were  inclined,  and  wiflied  to  fupport  this  plea 
tiie  coiiit.       if  pofllble,  we  faw  the  inconvenience  of  obliging  the  defend* 
ant    to  fet  out  the  original   leafe  which  is  not  in  his  power, 
and  therefore  took  time  to  confider,   whether  we  might  not 
legally  deviate  from  the  general  rule  of  pleading  in  the  cafe 
before  laid  down ;  but  we  are  of  opinion  that  we  cannot  dc- 
A  rule  In        part  from  it.     The  cafe  of  Scilly  verfus  Dally  is  good  law,  where- 
P*^?*»"»*      m  this  fundamental  rule  is  laid  down,  thut  wherever  a  particular 
^1^  eftate  is  pleaded  it  muft  be  fliewn,  and  derived  out  of,  and  from 

the  fee ;  but  here  it  is  not  fhewn  or  known  who  is  feifed  in 
fee.  Eftates  in  fce-fimple  maybe  generally  alledged,  but  the 
commencement  of  eftates  tail,  and  other  particular  eftates,  muft 
be  alledged  in  pleading;  unlefs,  in  fome  cafes,  where  they  arc 
alledged  by  way  of  inducement.  Co,  Lit.  303.  b.  One  great 
reafon  for  this,  is,  that  a  fee  may  be  proved  by  afts  of  owner- 
ihip,  or  long  poffeftlon  ;  a  fee  may  be  acquired  by  wrong,  but  a 
particular  eftate  cannot  be  got  by  wrong ;  10  that  no  evidence  can 
prove  the  exiftcnce  of  a  particular  eftate,  without  deriving  it  from 
the  fee ;  he  who  has  the  fee,  has  a  right  in  trefpafs  to  call  on 
any  body,  and  fay,  "  (hew  me  your  particular  eftate,  either  from 
••  me,  or  from  fome  ftranger  ;*  for  if  a  ftranger  has  diffeifed  the 
plaintiff,  and  he  enters  and  acquires  his  eflate  in  fee  again,  that 
deftroys  all  claimers  under  the  diffeifor.  And  he  can  call  upon 
them  in  trefpafs  to  fliew  title  from  the  fee,    The  cafe  in  Cro. 


Eastek  Term  10  Geo.  III.  1770.  73 

Car.  138.  cited  above,  is  the  beft  cafe  to  the  point  in  queflion, 
and  agreeable  to  the  rule  of  Co.  Litt.  303.  b.  There  is  a  great 
difierence  between  a  trefpafs  quart  claufumf regit ^  and  a  perfonal 
trefpafs  of  aflault  and  battery ;  in  the  firft,  the  plaintiff  calls  it 
his  claft^  and  if  the  defendant  will  difpute  that^  he  muft  fet  up  a 
fcifin  in  fee,  or  derive  a  title  from  the  fee ;  which  feiCn  in  fee 
may  be  proved  by  afts  of  ownerfhip,  Vhereof  the  jury  can 
judge,  but  a  particular  eftate  may  depend  upon  a  great  variety  of 
matters,  both  of  law  and  faft;  and  the  more  you  try  the  ge- 
neral rule  above  laid  down,  the  more  reafon  appears,  that  you 
muft,  in  pleading,  derive  the  particular  eftate  from  the  fee- 
Judgment  for  the  plaintiff,  per  totam  curiam. 

Grodfrey  verjus  Saunders.     C.  B.  i$up.  94.] 

This  record  is  entered  of  the  term  of  Saint  Michael^  in  the  tenth  Dkkiot  pre- 
yearof  the  reign  of  King  George  the  Third,  in  the  6^-j^  658,  t*>on«»a 
659,  660,  661,  £?  662.  Rolls^  ^i\d  a  Rider;  and  was  tran- 
fcribcd  from  the  Rolls  by  the  Reporter,  with  his  own  hand, 
as  follows.  Elfewhere,  of  the  term  of  the  Holy  Trinity,  in 
the  eighth  year  of  the  reign  of  King  George  the  Third,  upon 
the  472,  473,  474,  475  G?  476.  Rolls,  it  is  thus  contained : 

hndon,  CTHOMAS  SAUNDERS,   late  of  the  parifli  of  Saint  Dcdaridoo 
•    (to  wk.)  ^    George  Hanover  Square,  in  the  county  of  Middle^,  ^"  MST'^fen- 
Efq.  was  fummonedtoanfwcr  Thomas  Godfrey,  Efq.  3J^*°„fhc 
of  a  pica  that  he  render  to  the  faid  T.  G.  a  reafonable  account  funriving 
of  the  time  in  which  he  and  one  Solomon  Salomons  now  deceafed,  baUiff  of  the 
and  whom  the  faid  T.  S.  hath  furvived,  were  the  bailiffs  of  the  f^^f^' 
^^  T,  G.    And  thereupon  the  faid  T  G.  by  Thomas  Life  his  MJitmne  ^ 
aitornc)',  fays,  that  whereas  the  faid  T.  S.  and  the  faid  S.  S.  tb^fl^f^ 
now  deceafed,  and  whom  the  faid  T.  S.  hath  furvived,  were  for  »*95^/»J 
4  long  time,  (to  wit)  from  the  firft  dav  oi  Jane  in  the  year  of 
our  lord  1754,  until  the  firft  day  of  iAay   m  the  year  of  our 
^rd  17^^^  the  bailiffs  of  the  Uid  T.  G.   (to  wit)  at  London 
«orc&id,  that  is  to  fay,  in  the  parifh  of  Saint  Mary  le  Bow,  in 
the  ward  of  Cheaf;  and  during  that  time,  had  the  care  and  ad- 
™iiftration  of  divers  goods  and  merchandizes  of  the  faid  T.  G. 
vol  is  to  fay,  twelve  chefts  of  coral  beads,  containing  a  large 
^wntitv,  (to  wit}  three  thoufand  pounds  weight  of  coral  beads 
0*  the  laid  T.  G.  of  great  value,  (to  wit)  of  the  value  of  12000/. 
«  lawful  money  of  Great  Britain,  to   be  merchandized  and 
Diade  profit  of  for  the  faid  T.  G.  and  to  render  a  reafonable  ac- 
count of  tlie  fame  to  the  faid  T.  G.  when  they  the  faid  T.  S. 
Jjdi.  5.  {hould  be  afterwards  thereto  reauired;  yet  the  faid 
7*  S.  an4  S.  S.  in  the  life-  time  of  the  faid  S.  S.  or  the  faid  71 

5- 
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S.  fincc  the  deceafe  of  the  faul  S,  S,  (although  often  required) 
•  have  not,  nor  hath  ekher  of  them,  rendered  a  reafonable  account 
cf  the  fame  to  the  faid  T.  G.  but  the  faid  T.  S.  and  the  faid  S.  S. 
in  the  life-time  of  the  faid  A  S.  and  the  faid  T.  S.  fince  the  de- 
ceafe  of  the  faid  5.  5.  have  altogether  refufed,  and  the  faid  71  S. 
ftill  doth  refafe  fe  to  ^  to  tlie  fakl  T.  G.  his  damage  of  12000/. 
and  therefore  he  brings  fuit,  6f c. 

»a  Plea.  And  the  faid  T.  5.  by  Rowland  LiMarrow  his  attome}',  comes 

«t!teib*be      ^^^  defends  the  wrong  and  injury,  when,  £?c.  and  fa)'s,  that  the 
was  ncTerthe  ^^  T.  G.  ourht  not  to  have  or  maintain  his  aforeiaid  a£lion 
HiKffof        againft  him,  bccaufe  proteftin^  that  be  the  faid  T.  5.  never,  wai 
F*""**^*         the  bailiff  of  the  faid  T.  G.  as  m  the  faid  declaration  is  above  fup- 
pofed ;  for  plea,  he  the  faid  Tl  S.  fays,  that  the  faid  S.  S.  in  tnc 
laid  dcclaratibn  mentioned,  was  the  fole  bailiff  of  the  faid  T,  G, 
for  the  faid  time  in  tlie  faid  declaration  mentioned,  and  during 
that  time  had  the  care  and  adminiihTftion  of  the  faid  goods  and 
merchandizes  in  the  faid  declaration  mentioned,  to  be  merchan- 
dized and  made  profit  of  for  the  faid  T,  G.  and  to  render  a  reafon. 
able  account  of  the  fame  to  the  faid  T.  G.  when  the  faid  5. 5,  fhoulc 
be  thereto  required,  (to  wit)  at  London  aforefatd,   in  the  parifl 
AndtraverT-    and  ward  aforefaid;  without  tkis^  that  the  faid  T,  S,  and  5.  5 
cth  that  he     ^ere  the  bailiffs  of  the  faid  T.  G.  and  had  the  care  and  admini 
the  baiiiffTof  Oration  of  the  goods  and  merchandizes  of  the  faid  T:  C.  in  th( 
the  plnatifr*  ^  faid  declaration  mentioned,  to  be  merchandized  and  made  profi 
of  for  the  faid  T.  G.  and  to  render  account  thereof  when  the^ 
(hould  be  thereto  required,  in  manner  and  form  as  the  faid  T.  G 
has  above  alledged  in  that  behalf ;  and  this  the  faid  T.  S.  is  read; 
to  verify :  wherefore  he  prays  judgment  if  the  faid  T.  G.  ourfi 
to  have  or  maintain  his  aiorefaid  aHion  tliercof  againfi  him,  &c 
Dfifendmfi    And  for  further  plea  in  this  behalf,  by  leave  of  the  court  her 
lecond  plea      for  this  purpofe  firft  had  and  obtained,  according  to  the  form  0 
^tt^*^*    the  flatute  m  fuch  cafe  made  and  provided,  the  faid  T.  S,  pro 
^        ^"^  telling,  that  he  the  faid  T.  S.  never  was  the  bailiff  of  the  faii 
T.  G.  as  in  and  by  the'  faid  declaration  is  above  fuppofed  ;  no 
had  any  concerns  or  dealings  with  the  faid  T.  G.  during  any  pai 
of  the  time  in  the  faid  declaration  mentioned,  as  a  merchant 
faftor  or  fer\'ant,  in  the  trade  of  merchandize ;  fays,  that  ther 
was  not  any  open  or  current  account  between  the  faid  T.  G.  an 
the  faid  7.  5.  and  S.  S.  in  the  lifetime  of  the  faid  5.  or  be 
tween  the  faid  T.  G.  and  the  faid  T.  S.  fmce  the  death  of  th 
faid  S.  as  aforefaid,  at  any  time  within  fix  years  next  before  th 
fuing  forth  of  the  faid  original  writ  of  the  laid  T.  G.  in  this  b< 
half;  and  this  the  faid  T.  S.   \$  ready  to  verify  :  wherefore  h 
prays  Judgment,  if  the  faid  T,  G.  ought  to  have  or  maintain  h 
Third  pica,      aforefaid  aSion  thereof  againil  him,  £?r.     And  for  further  plcj 
\by  leave  of  the  court  here  for  this  purpofe  firft  had  and  obtamec 
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according  to  the  form  of  the  fiatute  in  fuch  cafe  made  and  pro« 
vided,  he  the  faid  T.  S.  fays,  that  the  faid  T.  G.  ought  not  to 
have  or  maintain  his  aforefaid  a£lion  againft  him,  becaufe,  he 
fays,  that  long  before,  and  during  part  of  the  faid  time  in  the 
faid  declaration  mentioned,  fto  wit)  from  the  faid  firil  dav  of 
Jtme  in  the  year  of  our  Lora  1754,  until  the  14th  day  of  j6«a- 
ary  in  the  faid  year  of  out  Lora  1755,  ^^  ^^^  ^^^  ^'  ^'  was  go- 


vemor  of  Fort  Saint  Geqrge,  in  the  Eaft  Indies  ;  that  is  to  fay,  the 
refident  or  chief  fervant  there,  to  the  United  Company  of  Mer- 
chants of  England  trading  to  the  Ea/l  Indies,  by  them  appointed 
«id  Rationed  there  in  conftant  refidence,  for  the  proteQion  and  fe« 
cnrity  of  the  trade  of  the  faid  company  there,  and  of  their  rights 
and  privileges  refpeding  the  fame;  and  that  the  faid  S.  S.  in  his 
life-time,  and  during  all  the  faid  time  above  fpeciiied  and  lonff 
before  and  after  that  timei  was  a  merchant  and  fa£lor  there,  ana 
a  correfbondent  of  the  faid  T.  G.  and  a  perfon  remarkably  well 
Hulled  m  buying  and  felling  of  coral  and  coral  beads,  and  in 
the  knowledge  and  purchamig  of  diamonds,  and  well  known  to 
the  faid  71  G.  fo  to  be,  fto  witjat  London  aforefaid,  in  the  parifh 
and  ward  aforefaid :  ana  the  (aid  T.  S.  further  fays,  that  accord* 
ingtotheufageand  cuftom  of  the-trade  of  the  faid  United  Com- 
pany of  Merchants  of  England  trading  to  the  Eafi  Indies,  and  by 
the  rules  and  orders  of  the  faid  company,  which,  before,  and  at 
the  time  of  the  exportation  of  the  laid  goods  and  merchandizes 
in  the  faid  declaration  mentioned,  were,  and  from  thenceforth 
hitherto  have  been,  and  ftill  are  in  force  and  obferved  by  the  faid 
company,  and  thofe  who  trade  under  their  leave  and  permiffion, 
every  perfon  exporting  coral  or  coral  beads  from  England  to  Fort 
Saint  George  aforefaid,  ought  and  is  obliged  to  make  the  returns 
for  the  fame  in  diamonds ;  and  in  order  the  more  eSe£lually  to 
enforce  fuch  returns,  to  confign  the  faid  coral  and  coral  beads 
to  the  faid  governor  or  prefident  of  Fort  Saint  George  aforefaid,  for 
the  time  being,  and  to  any  other  perfon  or  perfons  fuch  exporter 
ihall  think  fit  to  entruft  or  employ  on  his  own  behalf;  and  that 
the  faid  71  G.  well  knowing  the  premifes,  and  being  poflefled 
of  the  faid  goods  and  merchandizes  in  the  faid  declaration  men- 
tioned, (to  wit)  the  faid  twelve  chefts  of  coral  beads,  and  being 
deCrous  to  export  the  fame  from  England  to  Fort  Saint  George 
aforefaid,  according  to  the  ufage  and  cuftom  of  the  trade  of 
fix  faid  company,  and  in  obedience  to  the  faid  rules  and  orders 
of  the  faid  company,  refpeding  the  fame ;    he  the  laid  T.  Gf 
before  the  faid  firft  day  of    7une  in  the  faid  declaration  men- 
tioned, (to  wit)  on  the  firit  of  January  in  the  faid  year  of 
our  Lord  1754,  by  and  with  the  leave  of  the  faid  company, 
for  this  purpofe  firft  had  and  obtained  in  confenuence  of  a 
potion  made  to  them,  according  to  the  ufage  and  cuftom  of 

thft 
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the  (aid  company  in  this  behalf,  by  the  faid  Tl  G.  at  London  afore- 
faid,  in  the  parifh  and  ward  afore£ud,  (hipped  the  faid  goods  in  the 
faid  declaration  mentioned,  on  board  divers  (hips  or  ve(rels  em- 
ployed by  the  faid  company  in  their  trade  aforefaid,  to  be  ex- 
ported and  carried  therein  from  England  to  Fori  Saint  George 
aforefaid,  in  the  Eaft  Indies ,  and  directed  and  configned  the  fame 
^oods  to  the  governor  of  Fort  Saint  George,  and  to  the  faid  «S.  S. 
in  his  abfence,  to  the  governor  and  one  John  Waipi ;  abfent  the 
faid  John  Waljh,  to  the  governor  and  one  Henry  Vanfittart :  to 
be  by  them  received  and  difpofed  of  to  the  mod  advantage  of  the 
faid  T.  G,  at  Fort  Saint  G<?<?r^^  aforefaid,  for  ready  money  as  the 
faid  T,  G.  hoped ;  but  if  any  rcfpite  or  credit  was  nece(far)%  that 
it  (hould  be  given  only  to  folid  buyers,  where  no  rifque  was  run; 
and  when  the  fame  were  difpofed  of,  to  fend  the  account  of  the 
fales  to  him  the  faid  T.  G.  and  to  make  him  returns  in  diamonds 
moft  proper  for  the  market  at  London  ;  which  faid  goods  and 
merchandizes  fo  (hipped  and  exported  by  the  faid  T.  G.  as  afore- 
faid, afterwards,  (to  wit)  on  the  (irft  day  of  September,  in  the 
faid  year  of  our  Lord  1754,  at  Fort  Saint  George  aforefaid,  were 
received  by  the  faid  5.  5.  in  his  life-time,  and  by  the  faid  T.  S. 
as  the  then  governor  as  aforefaid,  whilft  he  fo  remained  and  con- 
tinued governor  of  Fort  Saint  George  aforefaid,  and  were  then 
and  there  delivered  over  to  the  cuftody,  care  and  management  of 
the  faid  5.  «$'.  by  the  faid  T.  5.  the  then  governor  as  aj&refaid,  to 
be  fold  and  difpofed  of  by  the  faid  S.  5.  according  to  his  (kill 
aforefaid,  and  the  truft  repofed  in  him  by  the  faid  T.  G.  for  the 
moft  advantage  of  the  faid  T.  G.  (to  wit)  at  London  aforefaid, 
in  the  pari(h  and  ward  aforefaid  ;  and  the  (aid  T.  S.  further  fays, 
that  the  greater  part  of  the  faid  goods  and  merchandizes  afore- 
faid, and  whilft  the  faid  T.  S.  fo  remained  governor  as  afore{aid» 
(to  wit)  on  the  31ft  day  of  OHober,  in  the  year  of  our  Lord  175^, 
were  (old  and  difpofed  of  by  the  faid  S.  S.  at  divers  places  in 
the  Eaft  Indies^  to  the  moft  advantage  of  the  faid  T,  G.  to  folid 
buyers  ;  and  that  the  money  or  produce  arifmg  from  the  faid  fales, 
was  paid  to  the  faid  S.  5.  and  by  him  wholly  received,  to  be  laid 
out  and  invefted  by  him  in  diamonds  at  the  proper  markets  for 
that  purpofe  in  the  E^  Indies,  which  faid  markets  lie  at  a  great 
diftance  up  the  country  from  Fort  Saint  Gr^r^tf  aforefaid,  ac- 
cording to  the  beft  of  his  faid  (kill  therein,  and  for  the  moft 
benefit  of  the  faid  T.  G.  and  all  the  refidue  and  remainder  oT  the 
faid  goods  and  merchandizes  fo  (hipped  by  the  faid  T.  G.  and 
con(igned  as  aforefaid,  afterwards,  (to  wit)  on  the  iQth  day  of 
January,  in  the  year  of  our  Lord  1755,  was  alfo  fola  and  dif- 
pofed  by  the  faid  5.  5.  for  the  moft  benefit  of  the  faid  T.  G.  to 
lolid  buyers,  and  a  reafonable  and  neceffary  refpitc  or  credit  (to 
wit)  the  fpace  of  three  months,  was  given  to  fuch  buyers  for 
the  payment  to  be  by  them  refpeflively  made  for  the  fame  to  the 
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faid  S.tS*  that  is  to  fay,  at  London  aforefaid,  in  the  parifli  and  ward 
aforeiaid:  and  the  faid  T.  S.  in  faft  fays,  that  he  the  faid  T.  S.  did 
not  interfere  or  intermeddle  with  the  laid  5.  S.  in  the  condu3  or 
management  of  the  faid  fales,  but  left  the  fame  entirely  to  the 
fkill  and  judgment  of  the  faid  S.  5.  to  whom  the  faid  manage- 
ment ought  and  was  intended  to  be  fo  left  by  the  aforefaid  con- 
fignment  of  the  faid  T.  G.  and  that  he  the  faid  T,  S.  never  re- 
ceived any  part  whatfoever  of  the  monies  or  produce  arifing  or  to 
arife  from  the  faid  fales,  or  of  any  of  them  ;  and  that  he  the  faid 
r.  S.  left  the  condu£l  and  management  of  the  inveftment  of  all 
the  (aid  money  and  produce  in  diamonds  to  the  faid  S,  S.  pur- 
fuant  to  the  intent  and  meaning  of  the  faid  71  G.  and  ol  his 
confignment  aforefaid,  and  according  to  the  trufi  by  him  for 
that  purpofe  repofed  in  the  faid  S.  S.  and  that  he  the  faid  T.  S. 
never  received,  nor  was  intitled  to  receive,  any  part  of  the  profit 
or  conuniffion  which  the  faid  S.  S.  received  or  was  intitled  to 
receive,  upon  the  inveftment  of  the  faid  money  and  produce  in 
diamonds,  according  to  the  ufage  and  cuftom  of  the  faid  trade 
at  Fori  Saint  George  aforefaid,  and  in  the  Eaft  Indies^  (to  wit)  at 
London  aforefaid,  in  the  pari(h  and  ward  aforefaid  ;  and  the  laid 
T.S.  further  fays,  that  the  faid  5.  S.  in  his  life-time,  and  the 
bid  7*.  S.  whilit  he  fo  remained  and  continued  governor  as  afore- 
iaid, (to  wit)  on  the  14th  day  of  January ^  in  the  faid  year  of  our 
Lord  1755»  rendered,  fent  and  tranfmitted,   from  Fort  Saint 
George  aforefaid,  to  the  faid  T.  G.  a  true,  full  and  juft  account 
of  ali  the  faid  fales  of  the  faid  goods  and  merchandizes,  and  of 
the  whole  produce  then  arifen  and  to  arife  from  fuch  fales ;  and 
that  afterwards,  on  account  of  the  bad  fiate  of  health  of  him  tlie 
faid  71  iS«  and  in  purfuance  of  a  refolution  on  that  account  taken 
bng  before,  and  whereof  the  faid  7.  G.  before  the  time  of  the 
making  of  the  faid  confignment  of  the  faid  feveral  goods  and 
merchandizes  in  the  faid  declaration  mentioned,  or  of  any  of 
them,   had  notice,  he  the  faid  7.  5.  (to  wit)  on  the  faid  14th 
ixy  oi  January,  in  the  faid  year  of  our  Lord   1755*  refigned 
and  totally  quitted  the  faid  government  of  Fort  Saint  George 
aforefaid,  and  ceafed  to  be  governor  thereof,  and  was  then  and 
llicre  fucceeded  in  his  government  aforefaid,  by  one  George  Pigott^ 
Efq.  who  was  then  and  there  appointed  and  became  governor  of 
Fort  Saint  George  aforefaid,  in  the  room  of  the  faid  T.  S.  and 
the  faid  T.  5.  at  the  time  he  fo  ceafed  to  be  governor  as  afore- 
laid,  then  and  there,  fto  wit)  at  Fort  Saint  George  aforefaid,  left 
in  the  hands  of  the  faia  5.  5.  the  whole  money  and  produce  then 
arifen  and  by  him  received,  and  all  the  fecuritics  for  the  future 
money  and  produce  to  arife  and  to  be  received,  from  the  faid 
(ales  and  each  of  them,  for  him  the  faid  S,  S.  to  make  returns 
thereof  to  the  faid  7.  G.  in  diamonds,  according  to  the  aforei. 
faid  (kill  of  the  faid  S.  S.  therein,  and  according  to  the  truft  re- 
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poled  in  him  by  the  faid  T.  G.  in  that  behalf  as  aforefaid;  and 
the  £ud  5.  S,  then  and  there  had  and  kept  the  fame  money,  pro« 
duce  and  fecnrities  in  his  hands  as  aforefaid,  and  ondertook  the 
care,  adimniilration  and  management  thereof,  for  the  purpofe 
aforefaid  ;  and  the  laid  T.  S,  further  fays,  tliat  he  the  faid  T.  S. 
afterwards,  (to  wit)  on  the  faid  14th  day  of  January^  in  the  faid  . 
year  of  our  Lord  1755*  failed  and  departed  from,  and  left  Fort 
Saint  George  aforefaid,  and  returned  to  England;  and  that  whilft 
he  remained  and  continued  governor  as  adorefaid,  of  Fort  Saint 
George  aforeiaid,  be  never  interfered  or  intermeddled,  or  was  re- 

J quired  to  interfere  or  intermeddle,  by  the  iaid  71 G.  or  by  the 
aid  S.  S.  or  any  other  peribn,  in  or  about  the  fales  or  produce  of 
the  {aid  goods  and  merchandizes,  or  in  or  about  the  returns  to  be 
made  thereof  by  the  faid  «S.  5.  \o  the  (aid  71  G.  as  aforefaid, 
further  or  in  any  other  manner  than  as  an  of&cial  and  temporary 
confignee  or  faaoi\  as  fuch  goremor  as  aforefaid,  and  as  the  duty 
of  his  oflEce  or  fiation  as  fuch  governor  required ;  and  that  he 
the  (aid  71 5.  never  after  the  day  and  year  laft  mentioned,  when 
he  failed  from  Fori  Saint  George  as  aforefaid,  nor  at  any  time 
after  he  fo  ceaied  u>be  governor  as  aforeEud,  at  all  interfered  or 
intermeddled,  in  any  manner  whatfoever,  with  the  faid  fales  or 
produce  of  the  faid  goods  and  merchandizes,  or  any  part  thereof* 
or  with  the  faid  returns  to  be  made  thereof  by  the  laid  S.  S.  to 
the  faid  7.  G.  and  that  at  the  time  he  the  faid  71  5.  fo  failed 
from  Fori  Saint  George  as  aforefaid,  the  faid  £.  S.  was  then  and 
there  in  the  firfi  and  principal  repute  and  eflimatioa  as  a  fador« 
in  fuch  way  as  aforefaid,  both  with  refpe£l  to  the  fortune  and 
cia:cuaiAances  of  the  faid  5.  S.  and  to  his  flcill,  care  and  integrity ; 
and  the  laid  7»  5.  further  fays,  that  he  the  faid  71  S.  afterwards, 
(to  wit)  on  the  25th  day  of  June,  in  the  year  of  our  Lord  1755* 
arrived  in  England;  and  that  the  faid  T,  G.  afterwards,  and  after 
the  faid  7.  G.  had  received  the  bid  account  fo  tranfmitted  to 
him  by  the  faid  S.  S.  and  the  faid  T.  S,  whilfl  he  remained  go« 
vemor  of  Fort  Saint  George  as  aforefaid,  and  after  the  faid  71  G. 
had  notice  of,  and  well  knew  all  the  premtfes  aforefaid,  (to  wit) 
on  the  30th  day  of  June  aiforefaid,  in  the  year  laft  aforefaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  firft 
day  6i September  in  that  year,  had  divers  interviews  with  the  faid 
71 S.  and  divers  converfations  with  him  concerning  the  premifes ; 
at  which  faid  interviews  and  converfations,  or  at  any  other  time 
before  the  faid  firft  day  of  September^  and  before  the  news  arrived 
in  England  of  the  failure  ot  the  faid  S.  S.  in  his  circumfbnces^ 
he  the  faid  71  G.  never,  in  any  manner,  intimated  a  difanproba- 
lion  of  the  condufl  of  the  faid  7.  5.  with  refpcd  to  the  faid 
confignment,  or  the  leaving  the  whole  management  thereof  to 
the  faid  5^  5.  as  aforefaid,  or  that  he  looked  upon  or  confidered 
the  faid  T.  S.  as  anfwenble  to  the  faid  7.  C«  tor  the  condu£l  of 
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the  faid  5.  S.  with  refpe£l  to*  the  faid  confianment,  or  for  tfitf 
produce  or  returns  thereof;  and  that  the  firit  news  of  fefacEailuxa 
of  the  (aid  S.S.  in  his  circumAances*  arrived  in  England  long 
after  the  faid  feveral  interviews  <ind  converfations  of  the  fiu3 
T.  S.  with  the  faid  T,  G,  (to  wit)  on  the  gth  day  of  Septembtf 
in  the  year  la(t  mentioned,  and  not  before ;  and  that  he  ths 
faid  T.  «>.  before  the  day  laft  mentioned  never  heard  of,  nor  had 
die  lead  fufpicion  of  the  faid  failure,  or  likelihood  or  proha* 
bility  thereof ;  that  is  to  (ay,  at  London  aforefaid,  in  the  pari(h 
and  ward  aforefaid;  and  this  he  the  faid  T,  S.  is  ready  to  verify,: 
wherefore  he  prays  judgment,  if  the  faid  71  G.  ought  to  have  or 
maintain  his  aforefaid  action  thereof  againil  him,  &c. 

G.  Nattr. 

And  the  faid  T.  G,  as  to  the  faid  plea  o£  the  faid  T.  S.  by  Re^icatm 
him  fir(t  above  pleaded  In  bar,  (kith,  that  he,  by  reafon  of  any  to  tb«  ^ 
thing  in  that  plea  alledged,  ought  not  to  be  barred  from  having  '^^ 
or  maintaining  his  faid  a£lion  againft  the  Odd  T.  S.  becau(€  he 
as  before  (aith,  that  the  (aid  T.S.  and  S.  S.  were  bailiffs  of  him 
the  faid  71  G.  and  had  the  care  and  adminiftration  of  the  (aid 
goods  and  merchandizes  of  him  the  faid  7.  C  in  the  faid  d&. 
claration  mentioned,  to  be  merchandized  and  made  profit  of,  for 
him  the  (aid  7.  G.  and  to  render  account  thereot  when  they 
fliould  be  thereto  required,  in  manner  and  form  as  the  7.  Cf. 
hath  above  alledged  in  that  behalf;  and  this  the  (aid  7.  G. 
prays  may  be  enquired  of  by  the  country,  and  the  faid  7.  S*  doth 
the  iame  likewife*    And  the  faid  7.  G.  as  to  the  faid  plea  of  RepUo^ov 
the  (aid  7,  S-  by  him  fecondly  above  pleaded  in  bar,  (aith,  that  ?^    " 
he,  by  reafon  of  any  thin^  therein  alledged,  ought  not  to  be  ^^ 
barred  from  having  or  mamtaining  his  atorefaid  a&ion  againft 
him;  bccsiuk proie/ling,  that  Mu/ plea,  and  the  matter  tlierein 
contained,  are  wholly  infu{ficient  m  law  to  bar  or  preclude  him 
tlie  laid  7.  G.  from  having  or  maintaining  his  aforefaid  a&ion 
s^nft  the  faid  7.  S.  yet,  for  replication  in  this  behalf,  the  faid 
T*  G.  faith,  that  lie  the  faid  7.  G.  during  the  time  in  the  faid 
<lcclaration  mentioned,  and  before,  was,  and  yet  is  a  merchant^ 
that  is  to.  fay,  at  London  aforefaid,  in  the  paridi  and  ward  afore- 
'^id;  and  tnat  the  faid  T,  S.  and  5.  5.  during  the  time  iathe 
(aid  declaration  mentioned,  were  the   fia£h)rs  of  him  the  faid 
^•C»  and  during  that  time,  as  fuch  favors  of  him  the  faid  7.  G. 
,    ^  die  care  and  adminiftration  of  the  faid  goods  and  merchan- 
dizes in  the  (laid  declaration  mentioned^  to  he  merchandized  and 
0^  profit  of  for  the  faid  7.  G.  and  to  render  a  reafonable  ac« 
count  of  the  fame  to  the  faid  7.  G.  when  they  tte.  bid  T.  S. 
^  S.  S.  (hould  be  thereto  reouired ;  and  that  the  account  de^ 
Bttnded  by  the  (aid  a£lion  now.  brought,  and  profecuted  by  the 
^  T.  G.  i^nfi  tba  faid  7.  S.  concernah.  the  trade  o£  mer« 
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chandize  between  him  the  fatd  71  C  as  a  merchant,  and  thi^ 
laid  T.  5.  and  S.  &  in  his  life-time,  as  faflors  of  him  the 
laid  T,  G.  that  it  to  fay»  at  London  aforefaid,  in  the  parifh  and 
vardaforefaid ;  and  the  faid  T.  G.  further  faith,  that  no  account 
or  accounts  whatfoever  of  the  faid  goods  and  merchandizes  in  the 
faid  declaration  mentioned,  or  any  part  thereof,  or  of  the  pro6ts 
thereof,  or  any  part  thereof,  was  or  were  ever  adjufted  or  fettled 
between  him  the  faid  T.  G.  and  the  faid  T.  S.  and  S.  S.  or  either 
of  them,  in  the  life-time  of  him  the  faid  5.  S.  or  between  him  the 
(aid  T.  G.  and  the  faid  71  •$.  fince  the  deceafe  of  the  faid  S.  S.  and 
this  the  faid  7.G.  is  ready  to  verify ;  wherefore  he  praysjudgmcnt, 
and  that  the  faid  T.  S,  to  account  with  him  the  (aid  7:  G.  of  the 
time  in  which  he  and  the  faid  5.  S.  were  the  bailiffs  of  him  the  £aud 
71 G.  and  had  the  care  and  adminiilration  of  the  faid  goods  and 
merchandizes,  to  be  merchandized  and  made  profit  of,  forthe 
Repfieatfen  faid  7.  G.  may  be  adjudged,  &c.  And  the  faid  7.  G.  as  to  the 
t»tfaethirtl  laid  plea  of  the  faid  7.5.  by  him  laftl^  above  pleaded,  with 
SwceVoTthe  rcfpeft  to  part  of  the  faid  coral  beads  m  the  faid  declaration 
mentionedf,  that  is  to  fay,  i8oo  pounds  weight  of  the  faid  coral 
.  beads,  parcel  of  the  faid  goods  and  merchandizes  in  the  faid  de^ 
claration  mentioned,  faith  that  by  reafon  of  any  thing  by  the 
faid  7.  S.  above  in  that  plea  alledged,  he  the  faid  7.  G.  ou^t 
not  to  be  barred  from  having  or  maintaining  his  aforefaid  afixon 
thereof  againft  him  ;  becaufe  protelUng,  that  that  plea,  and  the 
matters  Sierein  contained,  are  wholly  infufficient  in  law  to  bar 
or  preclude  him  the  faid  7.  G.  from  having  or  maintaining  his 
aforefaid  a6lion  thereof  againfl  the  faid  7.  S.  yet,  for  replication 
in  this  behalf,  the  faid  7.  G.  faith,  that  the  faid  7.  S.  before 
he  became  governor  of  Fort  St^ini  George  in  the  Eaft  Indies 
aforefaid,  and  during  all  the  time  he  was  and  continued  go- 
vernor thereof,  was  a  fa£lor  there,  and  well  (killed  in  the 
buving  and  felling  of  coral  and  coral  beads,  and  in  the  know- 
ledge and  purchafing  of  diamonds,  and  well  known  to  the 
{aid  7.  G.  (o  to  be,  and  had  been,  as  well  before  as  after  he  be- 
camegovernor  of  Fort  Saint  George  aforefaid,  employed  by  the 
faid  71 G.  and  fundry  other  perfons  as  a  fa£lor,  as  well  folely  as 
jointly  with  other  faftors  there,  in  felling  of  coral  and  coral 
beads,  and  in  the  purchafing  of  diamonds  for  commiflfion  or  re- 
ward, (to  wit)  at  London  aforefaid,  in  the  pari(h  and  ward  afore- 
faid ;  and  that  by  the  ufage  and  cuftom  of  trade  and  fadorage  at 
Fort  Saint  George  aforefaid,  during  all  the  time  the  faid  7.5.  was 
governor  there,  and  long  before  he  became  governor  thereof, 
upon  all  con(ignments  made  to  the  faid  governor  as  a  fole 
fador,  or  joint  faftor  with  any  other  faQor  or  fa£lors,  to  be  in-, 
vefted  in  diamonds  there,  fuch  governor  hath  received  and  been 
intitled  unto  commiffion  as  a  fa6lor,  over  and  befides  a  certain 
fum^  due  and  payable  to  him  as  governor  tkeret  commonly  called 
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and  diftinguifhed  by  the  name  of  confula^e  ;  and  the  faid  T,  G,   , 
further  faith,  that  on  the  faid  firft  day  oi  January^  in  the  year 
of  our  Lord  1754,  at  London  aforefaid,  in  the  parifh  and  ward 
aforefaid»  hedidihipthe  faid  1800  pounds  weight  of  coral  beads, 
parcel  of  the  faid  goods  and  merchandizes  in  the  faid  declaration 
mentioned,  to  be  exported  and  carried  to  Fort  Saint  George  afore- 
bid,  and  dirc£led  and  configned  the  fame  to  the  governor  oiFprt 
Saint  George,  and  to  the  faid  5.  S,  in  his  abfence  to  the  governor 
aad  one  John  Walfh,  abfent  the  faid  Waljh^  to  the  governor  and 
one  Henry  Vanfutarty  to  be  by  them  received  and  difpofedof  to 
the  moil  advantage  of  the  faid  T,G,  at  Fort  Saint  George  afore- 
fiud,  £br  ready  money,  as  the  faid  T,  G.  hoped ;  but  if  any  refjpite 
or  credit  was  necelfary,  that  it  fliould  be  given  only  to  lolid 
buyers  where  no  rifque  was  run ;  and  when  the  fame  were  dif- 
pofcd  of,  to  fend  the  account  of  the  fales  to  him  the  faid  T,  G. 
and  to  make  him  return  in  diamonds  moil  proper  for  the  market 
{A London;  which  faid  confignment  was  made  by  the  faid  7".  G. 
to  the  faid  T.  S.  governor  ot  Fort  Saint  George,  and  to  the  faid 
S.  S.  as  aforefaid,  as  joint  faftors  of  him  the  faid  T.  G.  and 
ujwn  their  joint  credit  to  be  by  them  received  and  difpofed  of  as 
joint  fa£lors  in  manner  aforefaid ;  and  the  faid  goods  and  mer-, 
cluuidizes  (to  wit)  on  the  firil  day  of  June,  in  the  year  of  our 
Lord  1754,  were  received  and  accepted  at  Fort  Saint  George  afore- 
laid  by  the  faid  T.  S.  then  being  governor  tliereof,  and  the  faid 
S,S,  as  joint  faftors,  to  be  fold  and  difpofed  of  as  aforefaid  by 
them  as  joint  faflors,  for  commiiEon  to  be  therefore  paid.to  the 
faid  T.  S.  and  S,  S,  as  joint  faftors,  by  the  faid  T,  G.  and  the 
faid  coral  beads  were  afterwards,  and  whilll  the  faid  T.  S.  was 
and  continued  at  Fort  Saint  George  aforefaid,  fold  by  the  faid 
^'S.  and  S.  «S*  as  joint  fa£lors  of  him  the  faid  T.  G.  upon  cre- 
dit, (to  wit)  three  months,  which  expired  before  the  faid  T.  S. 
left  Fori  Saint  George,  and  the  produce  thereof  might,  and  was 
or  ought  to  have  been  inveilea    in  diamonds,  before  the  faid 
T.S.  left  Fort  Saint  George  as  aforefaid  ;  and  the  fjwd  T.  S.  ac- 
cented and  received  in  account  with  the  faid  S.  S.  and  as  co- 
wor  with  him  a  part,  (to  wit)  one  moiety  of  the  commiffion, 
then  payable  to  them  as  joint  faftors,  in  refpefl  of  the  faid  con- 
figntoent ;  and  the  faid  T.  G.  avers,  that  the  manner,  trouble 
^  management  of  the  faid  confignment,  after  the  fame  was  fo 
received  by  the  faid  T.  S.  and  S.  S.  as  aforefaid,   was  left  and 
intmftcd  by  the  faid  T.  S.  to  the  faid  S.  S,  by  agreement  be- 
*veen  them  as  joint  faftors  as  aforefaid,  without  the  direftion, 
confcnt,  privity  or  knowledge  of  him  the  faid  71  G.  and  this 
the  faid  T.  G.  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, and  that  the  faid  T.  S.    to  account  with  him  the  faid 
r.  G,  of  the  time  in  which  he  and  the  faid  S.  S.  were  the 
bailiffs  of  him  the  faid   T.  G.  and  had  the  care  of  the   faid 
coral  beads,    parcel  ot  the  faid  goods  and   merchandizes,   in 
Vol.  III.  G  the 
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Replication 
to  third  plea, 
at  to  refidus 
of  the  goodi 
in  the  decla. 
-ration* 


the  faid  declaration  mentioned,  to  be  merchandized  and  made 

?rofit  of  for  die  faid  T.  G.  may  be  adjudged,  &r.  And  the  faid 
\  G.  as  to  the  faid  pica  of  tha  faid  T.  S.  by  him  .  laftly  above 
pleaded,  with  refpeft  to  the  refidue  of  the  laid  goods  and  mer- 
chandizes in  the  faid  declaration  mentioned  faith,  that  by  reafoa 
of  any  thing  by  the  faid  T.  S.  above  in  that  plea  alledged,  he  the 
faid  r.  G.  ought  not  to  be  barred  from  having  or  maintaining 
his  aforcfaid-attion  thereof againft  him;  becaule ^r^/^^ing-,  thai 
that  plea  and  the  matters  therein  contained,  arc  wholly  mfuffi- 
cient  in  law  to  bar  or  preclude  him  the  faid  T.  G.  from  having 
or  maintaining  his  aforcfaid  a61ion  thereof  againft  the  faid  71  a. 
yet  for  replication  in  this  behalf  the  faid  i.  S.  faith,  tliat  the 
faid  T.  S,  before  he  became  governor  of  Fori  Saint  George^  uk 
the  Ea/l  Indies  aforefaid,  and  during  all  the  time  he  was  and  coa« 
tinued  governor  thereof,  was  a  faftor  there,  and  well  (killed  in 
the  buying  and  felling  of  coral  and  coral  beads,  and  in  the 
knowledge  and  purchaling  of  diamonds,  and  well  known  to  the 
laid  T,  G.  io  to  be,  and  had  been,  as  well  before  as  after  he  be- 
came governor  of  Fort  Saint  George  aforefaid,  employed  bv  the 
faid  jT.  G.  and  fundry  other  perfons  as  a  faftor,  as  well  folcly 
as  jointly  with  other  faftors  tliere,  in  felling  of  coral  and  coral 
beads,  and  in  the  purchafmg  of  diamonds  for  cdmmiflion,  to 
be  therefore  paid  to  him,  (to  wit)  at  London  aforefaid,  in  the 
paridi  and  ward  aforefaid ;  and  that  by  the  ufage  and  cuftom 
of  trade  and  faftorage  at  Fort  Saint  George  aforefaid,  during  all 
the  time  the  (aid  T,  S*  was  governor  there,  and  long  before  he 
became  governor  thereof,  upon  all  confignmcnts  made  to  the 
faid  governor  as  a  folc  faftor,  or  joint  factor  with  any  other 
faftor  or  factors  to  be  invefted  in  diamonds  there,  fuch  governor 
hath  rec<nved  and  been  intitled  unto'commiflion  as  a  fatifor,  over 
and  befides  a  certain  fum  due  and  payable  to  him  as  governor 
there,  commonly  called  and  diftinguiihed  by  the  nameof  f^«/i- 
laffe;  and  the  faid  71  G.  further  faith,  that  on  the  faid  firft  day 
ol  January,  in  the  year  of  our  Lord  17,54,  at  London  aforefaia, 
in  the  parifli  and  ward  aforcfaid,  he  did  ihio  the  faid  refidue  of 
the  faid  goods  and  merchandizes  in  the  (aid  declaration  men- 
tioned, to  be  exported  and  carried  to  Fort  Saint  George  aforefaid, 
and  direfted  and  configncd  the  fame  to  the  governor  of  Fort 
Saint  George,  and  to  the  faid  S.  S.  in  his  abfcnce,  to  the  governor 
and  one  John  Waljli ;  abfent  the  faid  Jfohn  WalJIi,  to  the  gover- 
nor  aod  one  Henry  Vanfittart ;  to  be  by  them  received  and  dif- 
pofed  of  to  the  mod  advantage  of  the  faid  7.  G.  at  Fort  Saint 
George  aforefaid,  for  ready  money,  as  the  faid  f.  G.  hoped;  bfit 
if  any  refpite  or  credit  was  neceflary,  that  it  (hould  be  given  only 
to  folid  buyers,  where  no  rifque  was  run;  and  when  the  fame 
were  difpofed  of,  to  fend  the  account  of  the  fales  to  him  the 

faid 
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faid  T.  G.  and  to  make  him  returns  in  diamonds  raofl  proper  for 
tlie  raariet  of  London:  which  faid  confignment  was  made  to  the 
iaid  T.  S.  governor  oi  Fort  Saint  George,  and  to  the  faid  S.  S.  as 
aforefaid,  as  joint  favors  of  him  the  faid  T.  G.  and  upon  their 
joint  credit  to  be  by  them  received  and  difpofed  of  as  joint  faClors 
in  manner  aforefaid ;  and  the  faid  goods  and  merchandizes  afore- 
faid,  {to  wit)  on  the  firft  day  of  June,  in  the  year  of  our  Lor4 
1754,  were  received  and  accepted  at  Fort  Saini  George  aforefaid, 
by  the  faid  T.  S.  then  being  governor  thereof,  and  the  faid  S.  S. 
as  joint  fafiors..  to  be  fold  and  difpofed  of  as  aforefaid,  by  them 
as  joint  fadors  for  commiflion,  to  be  therefore  paid  to  the  faid 
r.  S.  and  the  faid  S.  S.  as  joint  faftors  by  the  faid  T.  G.  and  the 
iaid  T.  G.  avers,  that  the  manner,  trouble  and  management  of 
the  faid  confijniment,  after  the  fame  was  fo  received  by  the  faid 
T.S.  and  S.  ^.  as  aforefaid,  was  left  and  entrufted  by  the  faid 
r.  S.  to  the  faid  S,  S.  by  agreement  between  them  as  joint  fa3ors 
11  aforefaid,   without  the  dire£lion,  confent,   privity  or  know- 
ledge of  him  the  faid  7'.  G.  and  this  the  faid  TL  6.  is  ready  to 
venf^ ;  wherefore  he  prays  judgment,  and  that  the  faid  T,  S.  td 
account  with  him  tlie  laid  T.  G.  of  the  time  in  which  he  and  the 
bus,  S.  were  the  bailifls  of  him  the  faid  T.  G.  and  had  the  care 
ti{  the  faid  refidue  of  the  faid  goods  and  merchandizes  it^  the  faid 
<|eclaration  mentioned,  to  be  merchandized  and  made  profit  of; 
{or  the  faid  T.  G.  may  be  adjudged,  &c. 

W.  Davy. 

And  the  faid  T.S.  as  to  the  aforefaid  plea  of  the  faid  T.  G.  ^^JJ^"^*^^^" 
y^l  him  above  pleaded,  by  way  of  reply  to  the  faid  fecond  plea  [ion'to  the' 
« the  iaid  r.  S.  above  fpecified,  fays*  that  the  faidT.G.  ought  fccomipiei; 
not,  hy  reafort  of  any  thing  in  his  faid  replication  above  alledged, 
^  have  his  faid  action  maintained  againft  him  the  faid  jT .  S. 
^^fsmh  ^oie^ngs  that  the  faid  T.  S.  was  not,  during  the  time  in 
^  laid  declaration  mentioned,  the  fa6lor  of  the  faid  T.  G.  nor 
^^uring  that  time  as  fuch  fa£lor  liad  the  care  and  adminiftration 
^  the  faid  goods  and  merchandizes,  in*  the  faid  declan^tion 
Mentioned,  to  be  merchandized  and  made  prbfit  of  for  the  fai^ 
7*  G.  and  to  render  a  reafonable  account  of  the  fame  to  the  faid 
''•  G.  when  he  fhoutd  be  thereto  required,  as  the  faid  T.  G. 
I*h  in  his  replication  aforefaid  above  (uppofed :  for  rejoinder  irt 
tti«  behalf,  he  the  faid  T.  5.  fays,  that  the  account  demanded 
ly  the  iaid  a£lion  how  brouglit  and  profecuted  by  the  faid  T.  G; 
•pinft  the  feid  T.  S.  doth  not  concern  the  trade  of  merchandize 
ween  him  the  faid  T.  G.  as  a  merchant,  and  the  faid  T.  S.  as 
Wor  of  him  the  laid  T.  G.  in  manner  and  form  as  the  faid 
7*-  C.hath  above  in  his  faid  replication  alledged  in  that  behalf; 
laiof  ^  the  faid  T.  5.  puts  himfelf  up9A  the  country^  And  the 
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!he^t°1i^^    faid  T.  G.  doth  the  like.     And  the  fold  T.  5.  as  to  the  afore- 
tion'te  ^li     '^^  P'^*  ^^  ^^^^  ^^^^  T,G.  by  him  above  pleaded  by  way  of  re- 
pica,  as  to       ply  to  the  faid  laft  plea  of  tne  faid  T,  S.  above  fpecified»  with 
parcel  oi^t    rcfpe£l  to  part  of  the  faid  coral  beads  in  the  faid  declaration 
dcdildoo!     mentioned,  that  is  to  fav,   i8oo  pounds  weight  of  the  faid  coral 
beads,  parcel  of  the  faid  goods  and  merchandizes  in  the  faid  de- 
claration mentioned,  fays,  that  the  faid  T,  G.  ought  not,  by  rea- 
fon  of  any  things  in  that  replication  above  alledged  by  him,  to 
have  his  laid  a6lion  maintained  againft  him  the  faid  71 S.  becaufe 

Strotefting  that  that  replication  is  infufficient  in  law,  and  no  an- 
wer  to  the  aforefaid  plea  of  the  faid  T.  S.  by  him  laftly  above 
pleaded,  and  that  he  the  faid  71 S.  has  no  occafion  nor  is  bound 
by  the  law  of  the  land  to  anfwer  to  the  aforefaid  replication  ot 
the  faid  71  G.  in  manner  and  form  as  the  fame  is  above  made, 
&c.  protefting  alfo,  that  the  faid  goods  land  merchandizes  in  the 
faid  declaration  mentioned,  were  configned  to  him  merely  as 
governor  of  Fort  Saint  George  aforefaid,  that  is  to  fay,  as  the 
aforefaid  prefident  or  chief  lervant  there,  to  the  United  Com- 
pany of  Merchants  of  England  trading  to  the  Eajt  Indies^  for 
the  proteftion  and  fecuriiy  of  the  trade  of  the  faid  company, 
and  of  their  rights  and  privileges  refpefting  the  fame ;  and  that 
he  was  never,  after  he  became  governor  of  Fort  Saint  George 
aforefaid,  employed  by  the  faid  71  G.  or  any  other  perfon,  as  a 
faftor,  either  folely,  or  jointly  with  other  iaftors,  in  felling  of 
corol  and  coral  beads,  and  in  purchafing  of  diamonds  for  com- 
mifTion  or  reward ;  protelling  alfo,  that  the  faid  confignment  in 

f  the  faid  replication  mentioned,  was  not  made  by  the  (aid  71  G. 

to  the  faid  7.  S.  and  the  faid  S.  5.  as  joint  faftors  of  the  faid 
7.  G,  and  upon  their  Joint  credit,  to  be  by  them  received  and 
difpofed  of  as  joint  factors ;  and  that  the  laid  goods  and  mer- 

^  chandizes  were  not  received  and  accepted  by  the  faid  71  S.  and 

the  faid  5.  S,  as  joint  faftors,  to  be  fold  and  difpofed  of  by  them 
as  joint  faftors,  for  commiffion  to  be  therefore  paid  to  them  as 
joint  faftors,  by  the  faid  7.  G.  and  that  'the  faid  coral  beads 
were  not  Jbld  by  the  faid  71  S.  and  S.  S.  as  joint  favors  of  the 
faid  7.  G.  and  that  the  produce  thereof  was  not  nor  could  have 
been  invefted  in  diamonds,  before  the  faid  7.  S.  left  Fart  Satnt 
George  as  aforefaid;  proie/fing  Mo^  that  the  faid  7.5.  did  not 
accept  and  receive  in  account  with  the  faid  £.5.  as  a  co-fa3or 
with  him,  a  part  of,  (to  wit)  one  moiety  of  the  comraiflion  pay- 
able and  to  become  payable  to  them  as  joint  faftors,  in  refpccl  of 
the  faid  confignment ;  and  that  the  manner,  trouble  and  manage^ 
ment  of  the  (aid  confignment,  was  left  and  intnifted  by  the  fiid 
7.  5.  to  the  faid  5.  S.  as  aforefaid,  in  purfuance  of  the  intent  and 
meaning  of  the  faid  T.  G.  and  of  his  confignment  aforefaid,  and 

according 
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iccording  to  the  tnift  by  him  for  that  purpofe  repofed  in  the 
faid  S.  S.  and  not  by  agreement  between  the  faid  i.  5.  and  the 
hidS.  S.  as  joint  faftors,  as  the  faid  T.  G,  hath,  in  and  by  his 
replication  atorefaid  in  that  behalf,  above  fuppofed  and  alledged. 
For  rejoinder,  neverthelefs,  in  this  behalf,  the  faid  T.  5.    (ays, 
that  upon  the  faid  delivery  over  of  the  faid  goods  and  merchan- 
dizes in  the  faid  replication  mentioned,  (to  wit)   the  faid  i8oo 
pounds  weight  of  the  faid  coral  beads,  and  the  produce  thereof, 
to  the  faid  5.  5.  to  make  returns  thereof  to  the  laid  T.G.  in  dia- 
monds, according  to  the  truft  repofed  by  him  in  the  faid  5.  S. 
and  upon  rendering  theaforefaid  account  to  the  faid  T.  G.  of  the 
laft-mentioned  goods  and  merchandizes  as  aforefaid  ;  and  upon 
his  the  faid  T.  S.  leaving  the  Ea^  Indies,  and  ceafing  to  be  go- 
vernor as  aforefaid,  and  being  fucceedcd  in  the  faid  government 
by  the  faid  George  PigoH  as  aiorefaid,  all  concern  whatfoever  of 
the  faid  T,  5,  as  to,  of  and  in  the  care,  truft  or  management  of 
tlie  faid  goods  and  merchandizes  laft-mentioned,  or  the  produce 
thereof,  or  the  returns  thereof  to  be  made  in  diamonds  to  the 
faid  T.  C.  entirely  dropped,  ceafed  and  was  at  an  end,  that  is  to 
&y,  at  London  atorefaid,  in  the  parifti  and  ward  aforefaid  ;  and 
this  the  faid  T.  S,  is  ready  to  verify  :  wherefore,  as  before,  he 
prays  judgment,  if  the  faid  T.  G,  ought  to  have  or  maintain  his 
aforefaid aclion  againft  him.     And  the  faid  1\  S.  as  to  the  afore-  Rejoldderto 
faid  plea  of  the  laid  T.  G.  by  him  above  pleaded,  by  way  of  ^^^'^  rcpiica- 
reply  to  the  faid  iaft  plea  of  the  faid  T.  S.  with  refpea  to  thd  [wrfpi?.'  a. 
wfiaueof  the  faid  goods  and  merchandizes  in  the  faid  declaration,  to  the  refidus 
fays  that  the  faid  T.  G.  ought  not,  by  reafon  of  any  thing  in  that  ?f^e  goods 
Jfpp'Jcation  above  alledged,  to  have  or  maintain  his  aforefaid  ac-  \^^qI^  ^^^^^' 
tion  againft  the  faid  Thomas  Saunders,   becaufc  protefting,  that 
ikat  replication,  and  the  matter  therein  contained,  are  infufficicnt 
"  law,  and  no  anfwer  to  the  faid  Iaft  pica  of  the  faid  T.  S.  and 
^  he  hath  no  need  nor  is  bound  by  the  law  of  the  land  to  an- 
•ycr  to  the  fame  replication,  in  manner  and  form  as  the  fame  is 
«^ve  made  and  let  forth ;  protefting  alfo,  that  the  faid  goods 
JM  merchandizes  in  the  faid  declaration  mentioned,  were  con- 
^jned  to  him  the  faid  T.  S.  merely  as  governor  of  Fort  Saint 
^^orgg  aforefaid;  and  that  he  was  never,  after  he  became gover- 
Tiotoi  fort  Saint  Ge^r^ aforefaid,  employed  by  the  faid  T.  C. 
or  any  other  perfon,  as  faftor,  either  folcly  or  jointly  with  other 
«|«ors,  in  felling  of  coral  and  coral  beads,  and  in  purchafing  of 
"'•aiDonds  for  commifTion  therefore  paid  to  hirti ;  protefting  alfo, 
"J^t  the  aforefaid  confignment  was  not  made  to  the  faid  T.  S. 
and  the  faid  S.  S.  as  joint  faftors  of  him  the  faid  T.  G.  and  upon 
|oeir  joint  credit,  to  be  by  them  received  and  difpofed  of  as 
joint  faftors,  and  that  the  fame  goods  and  merchandizes  were  not 
received  and  accepted  by  the  faid  T.  S.  and  5.  S.  as  joint  faftors, 
to  be  fold  and  difpofed  of  as  aforefaid  by  them,  as  joint  faftors, 
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for  commiflion  to  be  therefore  paid  to  the  faid  T.  5.  and  the  faid 
S.  S.  as  joint  fadors,  by  the  laid  71  G.  and  that  the  manner, 
trouble  and  management  of  the  faid  confignment,  was  left  and 
intruded  by  the  faid  T.  S.  to  the  faid  S.  5.  in  purfuance  of  the 
intent  and  meaning  of  the  faid  71  C  and  oi  his  confignment 
aforefaid,  and  according  to  the  truft  by  him  for  that  purpofe  re^ 
pofed  in  the  faid  S.  S.  and  not  by  agreement  between  the  faid 
71  5.  and  <S.  S.  as  joint  faftors,  as  the  fs^d  7.  G.  hath  in  and  by 
his  replication  in  that  behalf  above  fuppofed  and  alledged ;  for 
rejoinder  neverthelcfs  in  this  behalf,  he  the  faid  T-S.   fays, 
tKat  upon  the  faid  delivery  over  of  all  the  faid  goods  and  mer^ 
cliandizes  in  the  faid  declaration  mentioned,  and  of  the  produce 
of  the  faid  part  thereof  fo  fold  as  aforefaid  to  the  faid  5.  S»  to 
make  returns  thereof  to  the  faid  7.  G.  in  diamonds,  according  to 
the  truft  repofed  by  him  in  the  faid  5.  S.  and  upon  rendering 
the -aforefaid  account  to  the  faid  7.  G.  of  the  faid  fale  and  pro-, 
duce  as  aforefaid ;  and  upon  his  the  faid  7.  S.  leaving  the  £aft 
Indies^  and  ceafing  to  be  governor  as  aforefaid,  and  being  fuc- 
reeded  in  his  faid  government  by  the  faid  George  Pigott  as  afore* 
faid,  all  concern  whatfoever  ot  the  faid  7. 5.  as  to,  of  and  in 
the  care,  truft  or  management  of  the  faid  goods  and  merchan- 
dizes, or  the  produce  thereof,  or  the  returns  to  be  made  thereof 
in  diamonds  to  the  faid  7.  G.  intirely  dropped,  ceafed  and  was 
It  an  end;  that  is  to  fay,  at  London  aforefaid,  in  the  pariffa  and 
ward  aforefaid ;  and  this  the  faid  7.  S.  is  ready  to  verify  :  where-. 
fore,  as  before,  he  prays  judgment,  if  the  laid  7.  G.  ought  tq 
have  or  maintain  his  aforefaid  a3ion  thereof  againft  him,  &c. 

G.  Narts. 

Sur-rejoinder       And  the  faid  7.  G.  as  to  the  faid  rejoinder  of  the  faid  7.  5.  to  the 

SSr^  dbftel  ^^^  replication  of  him  the  faid  7.  G.  to  the  faid  plea  of  him  the 

ptication  to     ^<H.^  T.  S.  lafily  above  pleaded  in  bar,  with  refpe£l  to  part  of  the  (iud 

the  third  plea,  coTal  bpds  in  the  faid  declaration  mentioned,  that  is  to   fay, 

fhrw^ln^  i8oo  pounds  weight  of  the  faid  coral  beads,  parcel  of  the  faid 

the  ^^ari-    gopds  and  merchandizes  in  the  faid  declararion  mentioned,  faith, 

HOC-  that  he,  by  reafon  of  any  thing  tisercin  contained,  ought  not  to 

be  barred  from  liaving  or  mamtaining.  his  aforefaid  a£lion  in 

that  refped,  againft  the  faid  7.  iS.  becaufe  protefling,  that  ikat 

rejoinder,  and  the  matters  therein  contained,  are  wholy  infuf. 

ficient  in  law  to  bar  or  preclude  him  the  faid  7.  G.  from  having 

or  maintaining  his  aforefaid  aftion  thereof  againft  the  faid  7.  S. 

nevcrthelefs,    fpr  a  fur-rejoinder  in  this  behalf,  the  faid  7.  C* 

faith,  that  aH  concern  of  the  faid  7.  S.  as  to,  of  and  in  the 

care,  truft  or  management  of  the  faid  part  of  the  faid  coral  beads-, 

or  the  produce  thereof,  or  the  returns  thereof  to  be  made  ia 

diamonds  to  the  faid  7.  G.  did  not  drop,  ceafe,  nor  was  at  an 

end,  in  manner  and  form  as  the  faid  7.  5.  hath  in  that  rejoinder 

above 
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above  allcdged;  and  this  the  faid  T,  G.  prays  may  be  inquired  of 
by  the  country  ;  and  the  faid  T.  S.  doth  the  fame  likcwilc. 

And  the  faid  T,  G.  as  to  the' faid  rejoinder  of  the  faid  T.  S,  to  The  like  fur 
tlie  feid  replication  of  him  the  faid  2^  G,  to  the  faid  plea  of  the  [^^.te^^^/fl^'^e 
faid  T,  S.  laftly  above  pleaded  in  bar,  with  refpeft  to  the  refidue  of  the  goods' 
of  the  faid  goods  and  merchandizes  in  the  faid  deciaration  men-  in  the  dccU- 
tioned,   faith,  that  he,  by  reafon  of  any  thing  therein  contained, '*"®°' 
oii^ht  not  to  be  barred  from  having  or  maintaining  his  aforefaid 
action  in  that  refpeft  again  ft  the  faid  T.  S,  becaufe  proteftingf, 
that  t/tai  rejoinder,  and  the  matter  therein  contained,  are  wholly 
infuflicient  in  law  to  bar  or  preclude  him  the  faid  T.  G.  from 
having  or  maintaining  his  aforefaid  aftion  thereof  again  ft  the  faid 
T.  S.  nevcrthelefs,  for  a  fur-rejoinder  in  this  behalf,  the  faid 
T.Gm  faith,  that  all  concerns  of  the  faid  T.  5.  as  to,  of  and  in  th6 
care,  truft  or  management  of  the  faid  goods  and  merchandizes, 
or  the  produce  thereof,  or  the  returns  thereof  to  be  made  in  dia- 
monds to  the  faid  T.  G.  did  not  drop,  ccafe,  nor  was  at  an  end, 
in  manner  and  form  as  the  faid  i.  S.  hath   in  that  rejoinder 
above  alledged ;  and  this  the  faid  71 G.  alfo  prays  may  be  inquired 
of  by  the  country;  and  the  feid  T.  S.  doth  the  faraie  likewife  : 
therefore,  as  well  to  try  this  iffue  as  the  faid  feveral  other  iflues 
above  joined  between  the  parties,  the  (herifFs  are  commanded  that 
they  caufe  to  come  here,  in  three  weeks  of  the  Holy  Trinity^ 
twelve,  &c.  by  whom,  &c,  who  neither,  &c.  to  recognize,  Sfc. 
becaufe  as  well,  &c.  the  fame  day  is  given  to  the  faid  parties 
here,  &c. 

W.  Davy. 

Afterwards  the  proceedi;igs  were  continued  between  the  paf-  NifiprtM^ 
tics  aforefaid,  in  the  plea  aforefaid,  by  the  faid  jury  thereof  being  Mich.  9 
refpited  between  them  until  the  morrow,  of  All  Souls,  unlefs  Sir  ^*®'  2' 
John  Eardley  Wilmot  Knight,  his  Majefly's  chief  juftice  of  the 
bench  here,  afligned  by  the  form  of  the  ftatutc,  £s?c.  on  the  fi4th 
da)'  oijfune  next  enfuing,  (hould  firft  come  at  Guildhall,  London. 
And  now  at  this   day,  (to  wit)  on  the  morrow  of  All  Souls, 
comes  as  well  the  faia  T.  G.  as  the  faid'Tl  5.  by  their  attofnies 
aforefaid;  and  the  aforefaid  chief  juftice,  before  whom,&c,  hses 
fent  here  his  record  had  before  him,  in  thefe  words ;  afterwards,  tHij>^. 
that  is  to  fay,  on  the  day,  in  the  year  and  at  the  place  within 
mentioned,  comes  as  well  the  within  named  T.  G,  as  the  within 
named  T*.  S.  by  their  attornies  within  named,  before  Sir  John 
.  LarMey  Wilmot  Knight,  the  chief  juftice  wkhin  named,  and  cer- 
tain  ot  the  jurors,  of  the  jury  whereof  mention  is  within  made, 
fummoned  to  be  upon  that  jury,  (hat  is  to  fay,  Hugh  Athm, 
fVilliam  Neat^  IFitliam  Hanfon,  Silvanus  Groi^c,  John  Wilcox^ 

c  4  John 
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John  Vernon^  J^^^  WalltTy  John  Whitmorc^   and  Thomas  Ellis^ 
being  required  come,  and  on  that  jur)'  are  fworn  ;  and  becaufe 
the  reft  of  the  jurors  of  the  fame  jury  do  not  appear,   therefore 
three  other  perfons  of  the  by-ftanders,  being  by  the  (herifTs 
within  written  hereunto  eleftea,  at  the  requeft  ol  the  faid  T.  G. 
and  by  the  command  of  the  faid  chief  juftice,  are  now  newly  fet 
down,  whofc  names  are  affiled  in  the  within  written  pannel,  ac- 
cording  to  the  form  of  the  (latute,  fi?r.  which  faid  jurors   fo 
newly  fet  down,  (that  is  to  fay)  Jtremiah  Percy ^  Stainfiury  Stib^ 
ky  and  John  Town,  being  alfo  required,  come  likewife,  and  to- 
gether with  the  faid  other  jurors  before  impannelled,  arc  tried  and 
Verd^a  tt  to  fworn  to  fpcak  the  truth  of  the  matters  within  contained ;  who 
tncfirilim»?j  upon  their  oaths  fay,  that  as  to  the  firft  iffue  within  joined,  the 
faid  Thomas  Saunders  and  the  within  named  Solomon  Salomons 
were  the  bailiffs  of  him  the  faid  Thomas  Godfrey^  and  had  the 
care  and  adminiilration  of  the  goods  and  merchandizes  of  him 
the  faid  T  G,  in  the  within  declaration  mentioned,  to  be  mer- 
cliandized  and  made  profit  of  for  him  the  faid  T  G.  and  to 
render  account  when  they  fhould  be  thereto  required,  as  he  the 
■I  to  tbe  fe.    faid  Y,  G.  hath  in  pleading  within  alledged.     And  as  to  the  fe- 
***"     "*•      cond  iffue  within  joined,  the  faid  jurors  on  their  faid  oath  further 
fay,   that  the  account  demanded  by  the  a£lion  within  brought 
and  profccuted  by  the  faid  T  G.  againft  the  faid  T  S.  concerneth 
the  trade  of  merchandize  between  him  the  faid  T  G,  as  a  mer- 
chant, and  the  faid  T.  5.  as  a  faftor  of  him  the  faid  T.  G.  as  he 
« to  the  third  the  faid  T.  G.  hath  alfo  in  pleading  within  alledged.     And  as  to 
iffje.  ^j^g  third  ilTue  within  joined,  the  faid  jurors  on  their  oath  fur- 

ther fay,  that  all  concern  of  the  faid  2*.  5.  as  to,  of  and  in  the 
care,  truft  or  management  of  the  part  of  the  within  coral  beads, 
or  the  produce  thereof,  or  the  returns  thereof  to  be  made  in  dia- 
monds to  the  fdid  T.  G,  did  not  drop,  ceafe  nor  was  at  an  end, 
as  he  the  faid  T  G,  hath   alfo  in   pleading  within  alledged. 
ai  to  the         And  as  to  the  lafl  iffue  within  joined,  the  faid  |urors  on  their  faid 
U&mJT^     oath  further  fay,  that  all  concern  of  the  faid  i.  S.  as  to,  of  and 
in  the  care,  trufl  or  management  of  the  faid  goods  and. merchan- 
dizes, or  the  produce  thereof,  or  the  returns  thereof  to  be  made 
in  diamonds  to  the  faid  T  G.  did  not  drop,  ceafe  nor  was  at  an 
end,  as  he  the  faid  T.  G.  hath  alfo  in  pleading  within  alledged. 
Judgmtot       Therojibre  it  is  confidered,  that  the  faid  Thomas  Saunders  account 
f'ncdSo^"''  with  the  faid  Thomas  Godfrey  of  the  time  aforcfaid  in  wliich  he 
i»,  1768.       and  tlie  faid  Solomon  Salomons  were  the  bailiffs  of  him  the  faid 
Mich.  9.        Thomas  Godfrey^  and  had  the  care   and  adminiftration  of  the 
Ceo.  3.         aforefaid  goods  and  merchandizes,  G?f.  to  be' merchandized  and 
made  nrout  of  for  the  faid  Thomas  Godfrey  ;  and  the  faid  Thoinas 
Mtrcy.  Saunaers  in  mercy,  becaufe  he  hath  not  before  accounted,  &r. 

Afterwards^ 
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Afterwards,  (to  wit)  on  Monday  the  fixth  day  of  February^    ^ 
in  the  term  of  Saint  Hilary ,  in  the  ninth  year  of  the  reign  of  our 
lord  the  now  King,  comes  here  into  court  as  well  the  laid  Jl  G. 
by  his  attorney  atorefaid,  as  the  faid  71  S.  in  his  proper  pcrfon ; 
and  thereupon  tHe  faid  T.  5.  freely  offers  hiralelf  to  account 
with  the  faid  T,  G.  for  the  goods  and  merchandizes  aforefaid  : 
whereupon  by  the  con  font  of  the  faid  T.  G.  and  T,  S,  Wtlliam  Hi».  Term 
MainzLaring  Efq.  Lewis  Jones  Efq.  and  ylnthony  Dickens  Efq.  ^*^-  ^  *"»• 
prothonotaries  of  the  faid  court  here,  are  by  the  faid  court  here  Audirors' 
afligned.  auditors  to  take  and  declare  the  faid  account  between  the  affigncd. 
feid  r.  G.  and  T.  S.     And  hereupon  the  faid  W.M.    L.J.  and  Eattertc'rm 
A.D.  the  auditors  aforefaid,  not  having  afligned  any  day  to  annoJceo. 
take  the  account  between  the  faid  T.  G.  and  x.  S.  the  faid  court  3.  other  audi- 
herc,  on  this  day,  (to  wit)  on  Tuefday  the  18th  day  ol  Apnl,  in  ^^is  aiSgnc4j 
the  term  of  Eajier^  in  the  9th  year  of  the  reign  of  our   faid 
lord  tfte  now  King,  by  and  with  the  confent  of  the  faid  T.  G. 
and  r.  6'^aflign  the  faid  W.  M.  and  A.  D.  and  alfo  John  Floyer 
Efq.  the  prothonotaries  of  the  faid  court  here,  auditors  to  take 
and  declare  the  laid  account  between  the  faid  T.  G,  and  the  faid 
r.  S,  which  faid  auditors,  (to  wit)  IK  M.    A.  D.    and  J.  F.  who  affign  t 
aflign  Friday  the  ninth  day  of  June,  in  the  ninth  year  of  the  ^^y  ^"^  ^*^^ 
reign  of  our  faid  lord  the  now  King,  to  take  the  faid  account  be-  *  ^  *«count. 
twcen  the  faid  T.  G.  and  the  faid  1.  5.  in  the  Serjeant  s  Room, 
near  the  court  of  Common  Pleas  in  Weftminjler-hall :  at  which 
day  comes  here  the  faid  T.G.  by  his  attorney  aforefaid,  and  the 
faid  r.  S.  Cometh  not.     And  thereupon  the  auditors  aforefaid  Another  day 
aflign  Saturday  the  tenth  day  of  June^  in  the  ninth  year  afore-  *^S»<=«*' 
faid,  to  take  the  faid  account  between  the  faid  T.  G.  and  T.  5. 
^  the  Serjeant's  Room,  near  the  court  of  Common  Pleas  in 
^^^Jlminjler-hall :  at  which  day  cometh  the  faid  T.  G.  by  his 
*torncy   aforefaid,    and  the   faid   T.   S.   cometh   not.      And  Another  day 
^J^crcupon  the  auditors  aforefaid  affign  Monday  the    12th  day  »%"<='*• 
^  June,  in  the  ninth  year  aforefaid,  to  take  the  faid  account 
^ween  the   faid  T.  G.  and  T.   S.  at  the   Serjeant's    Room, 
^  the   court  of  Common   Pleas    in    We/lininflerJiall:    at 
vhich  day  cometh  as  well  the  faid   T.  G.    by    his    attorney 
aforefaid,  as  the  faid  T.  S.   in  his  proper  perfon ;  and  the  faid 
**<litor8  affigned  by  the  faid  court  of  our  faid  lord  the  King  of 
^  bench   before  his  juflices  aforefaid,  to  take   the   account 
rforclkid,  (to  wit)  W.  M.  Efq.  A.  D.  Efq.   and  J.  F.  Efq. 
being  the  prothonotaries  of  the   faid  court,  likewife  then  and 
^bcre  come.     And  thereupon  the  faid  T.  S,  as  to  the  faid  goods  The  defrn- 
*nd  merchandizes  whereof  by  the  faid  court  of  our  faid  lord  the  ^^y'**  P^" 
King,  of  the  bench  before  his  juflices  aforefaid,  he  is  adjudged  Jrs.'  Trin. 
to  render  account  to  the  faid  T.  G.  for  the  time  in  which  he  the  9  g.o.  3. 
&W  T.  S.  and  S.  S.  were  the  bailiffs  of  him  the  faid  T.  G.  and 
W  the  care  of  the  faid  goods  and  merchandizes  to  be  merchan- 
dized 
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dized  and  made  profit  of  for  the  faid  71 G.  prays  allowance  of  all 
the  profit  and  produce  thereof,  and  fays  that  he  ought  to  be 
difcharged  thereof;  becaufe,  he  fays,  that  long  before,  and  du- 
ring part  of  the  faid  time  in  which  the  faid  71  S,  and  5.  5.  are 
alle4ged  to  have  been  bailiffs  as  aforefaid,  (to  wit)  from  the  firft 
day  of  June  in  the  year  of  our  Lord  1754,  until  the  14th  day  of 
January  in  the  year  of  our  Lord  1755,  he  the  faid  7.  S.  was  go- 
Temor  of  Fori  Saint  George,  in  the  Eaft  Indies  ;  that  is  to  fay,  the 
prefident  or  chief  fervant  there,  to  the  United  Company  of  Mer- 
chants of  England  trading  to  the  Eaft  Indies,  by  them  appointed 
and  ftationed  there  for  the  protedion  and  fecurity  of  the  trade  of 
the  faid  company  there,  and  of  there  rights  and  privileges  re- 
ijpe£ling  thd  fame  ;  and  that  the  faid  S.S.  in  his  life-time,  and 
auring  all  the  faid  time  above  fpecified,  and  long  before  and  after 
that  time,  was  a  merchant  and  fa£):or  there,  and  a  correfpondei* 
of  the  faid  7.  G.  and  a  perfon  remarkably  well  fkilled  in  the 
buying  and  felling  coral  and  coral  beads,  and  in  the  know* 
ledge  and  purchafmg  of  diamonds,  ^md  well  known  to  the  faid 
T.  u.  fo  to  be,  (to  wit^  at  London,  in  the  parifh  of  Sain^  Mary 
U  Bow,  in  the  ward  ot  Cheap  ;  and  the  faid  7.  5.  further  fayv, 
that  according  to  the  ufage  and  cuftom  of  the  trade  of  the 
United  Company  of  Merchants  of  England  trading  to  the  Eaft 
Indies,  and  by  the  rules  and  orders  of  the  faid  company^  (which 
before,  and  at  the  time  of  the  exportation  of  the  faid  goods  and 
merchandizes  were,  and  from  thenceforth  hitherto  have  been 
and  ilill  are  in  force  and  obferved  by  the  faid  company  there, 
and  thofe  who  trade  under  their  leave  and  permiflion)  every 
perfon  exporting  coral  or  coral  beads  from  England  to  Fort 
Saint  George  aforefaid,  ought  and  is  obliged  to  make  the  returns 
for  the  fame  in  diamonds,  and  in  order  more  effedualljr  to 
enforce  fuch  returns,  to  confign  the  faid  coral  and  coral  beads  to 
the  faid  governor  or  prefident  of  Fort  Saint  George  aforefaid  fo4r 
the  time  being,  and  to  any  other  perfon  or  p«rfofts  fuch  exporter 
ihall  think  fit  to  entruft  or  employ  on  his  own  behalf ;  and 
that  the  faid  T,  G.  well  knowing  the  premifes,  and  being 
^  poffeffed  of  the  faid  goods  and  merchandizes,  (to  wit)  twelve 
chefts  of  coral  beads,  of  the  weight  of  2311  pounds,  10 
ounces,  |a  penny-weights  and  18  grains,  and  bemg  defiroos 
to  export  the  fame  from  England  to  Fort  Saint  George  aforeiaid, 
according  to  the  ufage  and  cuftom  of  the  trade  of  the  faid 
company,  and  in  obedience  to  the  iaid  rules  and  orders  of  the 
fold  company  refpefting  the  fame,  he  the  faid  7.  C.  before  the 
faid  firft  day  of  June,  (to  wit)  on  the  firft  of  January  in  the 
faid  year  of  our  Lord  1754,  by  and  with  the  leave  of  the  faid 
company,  for  this  purpofe  hrft  had  and  obtained  in  confequence 
of  a  petition  made  to  tliem,  according  to  the  ufage  and  cuftom 
pf  the  fadd  company  in  this  behalf,  by  the  faid  7.  G.  at  London 

afovefaidi 
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^fortfaid,  in  the  pariOi  and  ward  aforefaid,  (hipped  the  aforefaid 
goods  and  merchandizes  on  board  divers  ihips  or  veliels  em- 
ployed by  the  faid  company  in  their  trade  aforefaid,  to  be  ex* 
ported'  and  carried  therein  from  England  to  Fort  Saint  George 
aforefaid,  in  the  Eafl  Indies,  and  dire6ted  and  configned  the  fame 
Ifoodsto  the  governor  of  Fort  Saint  George,  and  to  the  faid  5.  S. 
m  hi»  ab fence,  to  the  governor  and  one  John  Waljh  ;  abfent  the 
&id  Jfokn  Walpi,  to  the  governor  and  one  Henry  Vanfittart  /  to 
be  by  thein  received  and  difpofed  of  to  the  moft  advantage  of  the 
HA  T.  G.  at  Fort  Saint  George  aforefaid,  for  ready  money  as  he 
hoded^  but  if  any  credit  or  refpite  was  neceffary,  that  it  be  given 
only  to  folid  buyers,  where  no  rifque  was  run;    and  when 
Alt  {dime  were  difpofed  of,  to  fend  the  account  of  the  fales  to 
Um  the  faid  T.  G.  and  to  make  him  returns  in  diamonds  moft 
jiroper  tor  the  market  at  London ;  which  faid  goods  and  mer* 
ehandizes  fo  Slipped  and  exported  by  the  faid  71  G.  as  afofe- 
£dd,  afterwards,  (to  wit)  on  the  firft  day  of  September^  in  the 
iiid  Year  ofonr  Lord  1754,  at  Fort  Saint  George  aforefaid,  were 
received  by  the  faid  5.  S.  in  his  life-time,  and  by  the  faid  71  5. 
whtlft  he,  ib  remained  and  continued  governor  of  Fort  Saint 
George  aforefaid ;  and  that  part  of  the  faid  goods  and  merchan- 
iizt$i  (to  wit)  1318  pounas,  3  ounces,   18  penny-w^eights,  and 
1 8  grains,  of  the  faid  coral  beads,  parcel  of  the  fame  goods  and 
merchandizes,  afterwards,  and  whilft  the  faid  7.  S.  remained 
governor  as  aforefaid,  (to  wit)  on  the  13th  day  of  OQober,  in  the 
year  of  our  Lord  1754,  were  fold  and  difpofed  of  by  the  faid 
J.  iS.  and  the  faid  i .  5.  to  the  moft  advantage  of  the  faid  7.  G. 
to  folid  buyers,  for  the  fum  of  14686  pagodas  and  ^^fanams^ 
being  the  current  money  in  the  Ea/l  Indies  and  at  Fort  Saint 
George  aforefaid,  amounting  in  the  whole  to  the  fum  of  5385/. 
4/.  and  tlM-ee-farthings,    of  lawful   money  of  Great  Britain ; 
tnd  reafonable  and  neceffary  refpite  or  crc<lit,  (to  wit)  the  fpace 
pfthreeraonths,  was  given  to  fuch  buyers  for  the  payments  to 
,  be  by  them  refpeftivcly  made  for  the  fame.     And  all  the  refidue 
and  remainder  of  the  faid  goods  and  merchandizes  fo  fhipped 
by  the  faid  7.  G,  and  configned  as   aforefaid,  amounting  to 
993  pounds,  €  ounces,    and  15  penny- weights,    of  the   faid 
coial  beads,  afterwards,  (to  wit)  on  the  lath  day  oi  January^ 
in  the  year  of  our  Lord  '^'JSb^  was  alfo  fold  and  difpofed  of  by 
the  faid  5.  5.  and  the  faid  7.  5.  for  the  moft  benefit  of  the  faid 
7.  G.  to  folid  buyers,  for  the  fum  of  1 1387  pagodas  and  19 /i- 
iMwj,  being  the  then  current  money  in  the  Eajl  Indies,  and  at 
Fort  Saint  George  aforefaid,  amounting  in  the  whole  to  the  fum 
^^ AiJSl*  8j.  6a.  farthii^,  of  lawful  money  of  Great  Britain, 
and  a  reafonable  and  neceffary  refpite  or  credit,  (to  wit)  the  fpace 
pf  three  months,  was  giv^  to  fuch  buyers  for  the  payments  to 

be 
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be  by  them  refpeftively  made  for  the  fame,  (to  wit)  at  London 
aforefaid,  in  the  pariQi  and  ward  aforcfaid.  And  the  faid  71  S. 
further  fays,  that  he  and  the  faid  S.  iS.  in  his  life-time,  and 
w'hilft  he  the  faid  T.  5.  remained  and  continued  governor  as 
aforefaid,  (to  wit)  on  the  14th  day  of  January^  in  the  faid  year 
of  our  Lord  1755,  rendered,  fent  and  tranlmitted  from  Fort 
Saint  George  aforefaid,  to  the  faid  T.  G.  a  true,  full  and  juft  ac- 
count, which  came  to  the  hands  of,  and  ^^.'as  received  by  the  faid 
71  G.  of  all  the  faid  fales  of  the  faid  goods  and  mercnandizcs, 
and  of  the  whole  produce  then  arifen  and  received,  and  to  arife 
and  be  received  from  fuch  fales  ;  and  afterwards,  on  account  of 
the  bad  ftatc  of  health  of  him  the  faid  7.  5.  and  in  purfuance  ol 
a  rcfolution  taken  long  before,  and  whereof  the  faid  7.  G.  be- 
fore the  time  of  the  making  of  the  faid  coufignment  of  the  faid 
coods  merchandizes,  or  any  of  them,  had  notice,  he  the  faid 
7.  5.  (to  wit)  on  the  14th  day  of  January^  in  the  faid  year  of 
our  Lord  1755,  refigned  and  totally  quitted  Fort  Saint  George 
aforcfaid,  and  the  £q/i  Indies^  and  all  his  concerns  there,  and 
returned  to  England^  where  he  hath  ever  fince  rcfided ;  and  he  the 
faid  7. 5.  was,  immediately  on  his  refignation  aforefaid,  fucceeded 
in  his  government  aforefaid,  by  one  George  Pigott,  Efq.  who  was 
appointed  and  became  governor  of  Fort  Saint  George  albrefaid,  in 
the  room  of  the  faid  7.  S,  and  the  faid  7.  S.  afterwards,  and  when 
he  fo  ceafcd  to  be  governor  as  aforefaid,  and  fo  quitted  Fort  Saini 
George  and  the  jEay?  Indies  aforefaid,  and  all  his  concerns  there, 
(to  wit)  on  the  faid  14th  day  of  January j  in  the  year  laft  men- 
tioned, with  the  conjent  of  the  faid  7.  G.  delivered  over  to  the 
faid  5.  S,  and  left  m  his  hands  the  whole  money  and  produce 
which  had  then  arifen  and  was  received,  and  all  the  fecurities, 
papers,  vouchers,  authorities  and  powers  for  the  receipt  of  the 
further  money  and  produce  to  ariie  and  to  be  received  from  the 
faid  fdles,  or  any  ot  them,  to  enable  the  faid  S.  S.  to  receive  all 
fuch  money  and  produce  which  was  then  to  arife  and  be  received 
on  that  account,  and  to  invcft  the  fame,  together  witli  all  the 
money  and  produce  which  had  then  arifen  and  had  been  then  re- 
ceived  on  the  account  aforefaid ;  and  to  make  returns  thereof  in 
diamonds  to  the  faid  7.  G.  according  to  the  confignmcnt  afore- 
faid, (to  witl  at  London  aforcfaid,  in  the  parifli  and  ward  afore- 
faid ;  and  this  he  is  ready  to  verify :  wheretore  he  prays  allowance 
ol  all  the  profit  and  produce  of  the  faid  goods  and  merchandizes, 
and  that  he  may  be  wholly  difcharged  thereof. 

G.  Nares. 

And  hereupon  the  faid  7.  G.  prays  leave  to  imparle  to  the  faid 
plea  of  the  faid  7.  S,  until  the  morrow  of  All  Souls^  and  then  to 
reply  to  the  faid  plea  of  the  faid  7.  5.  and  it  is  granted  to  him, 
(3c.     The  fame  day  is  given  to  the  faid  7.  5.  here,  ^c.     At 

which 


Dejnarrcr  to 
the  plea  be- 
fore auditors, 
after  iqppar. 
lance,  until 
the  morrow 
of  All  Souls, 
anno  10  Ceo. 
3. 
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^^/^hich  day  comes  here  as  well  the  faicl  T.  G,  by  his  attorney 
^^  toreiaid,  as  the  faid  7*.  S.  in  his  proper  perfon ;  and  the  faid 
^^uditors  affigaed  by  the  faid  court  of  our  faid  lord  the  King  of  the 
Xi^ench  before  his  jufticcs  aforefaid,  to  take  the  account  aforefaid, 
^eo  wit)  the  faid  U\  M.  Efq.  A.  D.  Efq.  and  J.  F,  Efq.  then 
^9  ^d  there  alfo  come.     And  the  faid  T.  G.  faith,  that  the  aforc- 
^^d  plea  of  the  faid  T.  S.  by  him  above  pleaded  in  his  difcharge 
^>1  the  profit  and  produce  of  the  faid  goods  and  merchandizes, 
^.Tid  the  matters  therein  contained,  are  not  fufficient  in  law  to  dif- 
<:liarge  him  the  faid  T.  5.  of  the  profit  and  produce  thereof;  to 
-vrhich  faid  plea,  in  the  manner  the  fame  is  above  pleaded,  and 
the  matters  therein  contained,  he  the  faid  T.  G.  is  not  under  any 
ncccflity,  or  obliged  by  the  law  of  the  land,  to  anffwer;  and  this 
the  laid  T.  G.  is  ready  to  verify:  wherefore,  for  want  of  a  fuf- 
ficient plea  in  this  behalf,  he  the  faid  7".  G.    prays  judgment, 
*nd  tliat  the  faid  T,  S.  may  not  be  difcharged   of  tlie  profit  and 
produce  of  the  faid  goods  and  merchandizes,  G?c. 

JV.  Davy. 

And  the  faid  T.  S.  faith,  that  the  aforefaid  plea  by  him  Joinder  In 
above  pleaded,  in  difcharge  of  the  profit  and  produce  of  the  faid  <icmurrcr. 
goods  and  merchandizes,  and  the  matters  therein  contained, 
^fe  Tufficient  in  law  to  difcharge  him  the  faid  T,  S.  of  the 
profit  and  produce  thereof;  which  faid  plea,  and  the  matter 
ther^n,  the  faid  T»  S.  is  ready  to  verify  and  prove,  in  fuch 
^^i^iicr  and  form  as  fhall  be  awarded  in  this  behalf ;  and  bccaufe 
the  £iii  X.  G.  does  not  anfwer  the  faid  plea,  nor  has  hitherto 
in  ^ny  wife  denied  it,  the  faid  T.  S.  as  before,  prays  judgment 
^ni  chat  he  the  faid  T.  S.  may  have  allowance  of  all  the  pro- 
fit ^-nd  produce  of  the  faid  goods  and  merchandizes,  and  that 
^^  xxiay  be  wholly  difcharged  thereof,  &c. 

G.  Nares. 

A-ndbecaufe  the  ju dices  here  will  advife  themfelves,  of  and  Curia  adw- 
upon  the  premifcs,  whereof  the  faid  parties  have  put  themfelves /'^'.'^''.t 
upon  judgment  of  the   court,    before    they    give  judgment,  "oQg^'j, 
thereupon  day  is  given  to  the  parties  aforefaid  here,  until  in  eight 
iays  of  Saint  Hilary,  to  hear   their  judgment  thereupon ;  for 
that,  the  faid  juftices  here  are  not  yet  advifed  thereof,  G?c. 

At  which  day,  before  the  juftices  here,  come  as  well  the 
t»d  T.G.  by  his' attorney  aforefaid,  as  the  (aid  T,  S.  by  his  at- 
torney aforefaid:  butbecaufe  the  juftices  here  will  advife  them-  The  like  un 
fclvcs  of  and  upon  the  premifes,  day  is  given  to  the  parties  t»l  E*^^  *o 
aforefaid  here,  until   from  the  day  of  Ea/le^r  in  fifteen  days,  ^*®'  ^' 
to  hear  their  judgment  thereupon ;    for  that  the  faid  juftices 
arc  not  yet  adviicd  thereof,  &c.     /it  which  day,  before  the 
juftices  here,  come  as  well  the  faid  T.  G.  by  his  attorney  afore-  The  like  un 
faid,  as  the  faid  T.  S.  bv  his  attornev  aforefaid;  but  becaufe  the  til  Trinity 

juftices  ^°^*°- 3- 
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juilices  here  will  advife  themfelves,  of  and  upon  the  premifes, 
day  is  given  to  the  parties  aforefaid  here,  until  on  the  morrow 
oiihcnoly  Trinity t  to  hear  their  judgment  thereupon,  for  that 
the  faid  juftices  here  are  not  yet  advifed  thereof,  &c.  At  which 
day  before  the  juilices  here  come  as  well  the  faid  T.  G.  by  his 
attorney  aforefaid,  as  the  faid  71  5.  by  his  attorney  aforefaid ; 
whereupon  all  and  fingular  the  premifes  being  feen,  and  by  the 
juftices  here  fully  underftood,  and  mature  deliberation  being 
thereupon  had,  it  feemeth  to  the  juftices  nowhere,  that  the 
plea  ot  the  faid  T.  5.  by  him  above  pleaded  in  his  difcharge  of 
the  profit  and  produce  of  the  faid  goods  and  merchandizes,  and 
the  matters  therein  contained,  are  not  fufticient  in  law,  to  dif- 
charge him  the  faid  Jl  S,  of  the  profit  and  produce  thereof; 
therefore  it  is  confidered,  that  the  faid  T.G.  do  recover  againft 
the  faid  T.  S.  the  aforefaid  twelve  thoufand  pounds  for  the  value 
of  the  goods  and  merchandizes  aforefaid,  and  alfo  two  hundred 
and  feventy-eight  pounds  feven  fliillings  and  nine  pence  for  hi| 
damages,  as  well  by  reafon  of  the  inter- pleading  aforefaid,  as  for 
his  cofts  and  charges  by  the  faid  T,  G,  in  and  about  his  fuit  in 
that  behalf  expended,  to  the  faid  T.  G.  by  the  court  here  ad« 
judged  with  his  affent,  and  that  the  faid  T,  S.  be  in  mercy,  &Ci 
Afterwards,  (to  wit)  on  the  eighteenth  day  of  September^  in  the 
eleventh  year  of  the  reign  of  our  Sovereign  Lord  George  the 
Third,  now  King  of  Great  Britain^  &c.  came  the  faid  inomas 
Godfrey  by  Henry  Barnes  his  attorney,  conflituted  by  fpeciai 
warrant  to  him  in  that  behalf  direfted,  before  Sir  Henry  Gould 
Knight,  one  of  his  Majefty's  juftices  of  the  bench  at  his  cham- 
bers, fituate  in  Serjeant  s  Inn,  Chancery  Lane^  and  acknowledged 
that  he  is  fatisfied  of  the  faid  twelve  thoufand  pounds,  ana  of 
the  damages  aforefaid  ;  therefore,  let  the  faid  'Ihomas  Saunders 
of  the  fame  be  acquitted,  £i?c. 

Henry  Gouldi 


Godfrey  ver/us  Saunders.     C.  B. 


[In  an  adion 
of  accooot 
nochiog  can 
be  pleaded 
before  audi- 
ton,  contrary 
towbachaa 
betn  plctded 
to  the  gftkuiy 
fend  been 
foaod  by  Ver- 
did:  there- 
fore, whekt  1 
Aefoidantt 


^T^HE  plaintiflFC(7^^r^',  being  a  merchant  in  London^  ^nA  pof- 
^  feffedof  a  confiderable  quantity  of  coral  beads,  in  January 
J 754,  ftiipped  the  fame  on  board  the  veffels  employed  by  the 
Eafl  India  Company,  to  be  exported  and  carried  thereia  frw» 
England  to  Fort  Saint  George  m  the  Ea/t  Indies ;  by  the  ufag^ 
and  cuftom  of  the  trade,  and  the  rules  stnd  orders  of  that  cora.- 
pany  ftill  in  force,  every  pcrfon  exporting  coral  beads  from 
England  to  Fort  Saint  George  is  obliged  to  make  the  returns  for 
the  fame  in  diamonds,  and  to  confign  the  fame  to  the  governor 
of  that  Fort  for  the  time  being,  and  to  any  other  pmon  fuch 
1  exporter 
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exporter  Ihall  think  fit  to  intruft  or  employ  on  his  own  behalf,  obarged  ■«  ^ 
'^JTh.e  dckndaLTit  Saunders  fin  January  1754,  being  governor,  the  ["i^7'*2i^* 
pJamiffconfigned  his  coral  beads  to  Saunders,  and  one  Solomon  deiiverlito 
S^^omms,  to  be  by  them  received  and  difpofed  of,  for  the  moft  him  ami  bit 
ad-vantage  of  the  plaintiff,  at  Fort  Saint  George,  and  to  fend  to  f^*^''^  ** 
hijna  the  account  of  die   fales,    and  to  make  him  returns  in  digJir^dto* 
di^sionds  moft  proper  for  the  markets  at  London  ;  in  September  render  tn'ac* 
17^4,  the  coral  beads  were  received  by  Saunders  and  Salomons  ;  coont,goci  w 
arid  between  Oclober  1754,  and  13th  January  175^,  fold  and  q„"^Tihe! 
dilpofed  of  by  them  in  the  Eq/l  Indies,  for  about  9560/.  1 2S.  yd.    ther  upon  hit 

deliTeriof 

On  the  14th  of  January  1755,  the  defendant  Saunders  ceafed  ^^he^je*"^* 

to  be  governor  of  Fort  Saint  George,  and  then  failed  from  thence  cetfed  bailiff; 

to  iMgland,  wliere  he  arrived  fome  months  afterwards,  leaving  the  defend- 

Stdcmons  in  India,,  vrho  is  fince  dead ;  neither  Saunders  or  Salo-  JlJ^tJ^*^"* 

mans  having  accounted  with,  or  made  any  returns  to  the  plaintiff  cbereof 

for  the  coral  beads,  he  exhibited  a  bill   in  Chanceiy   againft  ceafed,  wblch 

Sounders,  for  an  account,  which  hath  been  fruitlessly  aepending  J^^J  ^JJ^* 

there,  for  more  than  twelve  years.  he  cannot  af*. 

tervBdi  plead  before  auditors  that  he  delivered  the  goods  to  bis  co-boiliflf  with  the  pluntift'*8  confents 
^dui  nigbt  have  been  given  m  evidence  on  the  ifl'ue  ^  and  tbe  confequence  of  putting  it  in  iHue 
iw  before  auditors  would  be  either  two  verdiAs  the  fame  way  and  thus  nugatory  |  or  contradldory* 
^Hiichwoald  entangle  tbe  court.] 

At  length,  in  Trinity  term  1768,  the  plaintiff  Godfrey  brought 
a  writ  of  fla(?M«/,  in  this  court  againll  the  defendant  Saunders, 
to  render  to  the  plaintiff  a  reafonable  account  of  the  time  in 
vhich  the  defendant  and  one  Solomon  Salomons,  now  deceafed, 
vcre the  bailiffs  of  tlie  plaintiff;  whereupon  the  plaintiff  de-  Dedaratioii 
<:Wed,  that  the  defendant  and  S.  5.  from  the  firft  day  of  June  (ab«Wrd-) 
V54»  until  the  firft  day  of  May  1755,  were  the  bailiffs  of  the 
pkuntiff  at  London,  and  during  that  time  had  the  care  and 
^inilhation  of  divers  goods  of  the  plaintiff,  that  is  to  fay, 
^vclve  chefts  of  coral  beads,  containing,  (to  wit)  3000  pounds 
^ght,(to  wit)  of  the  value  of  12,000/.  to  be  merchandized  and 
'^ttfie  profit  of  for  the  plaintiff,  when  they  T.  S.  and  5.  S.  Ihould 
^  thereto  required  ;  yet  T.  S.  and  S.  S.  m  the  life-time  of  S.  S. 
^  r.  5.  fince  the  death  of  S.  S.  have  not,  nor  hath  either  of 
^^^  rendered  an  account  of  the  fame  to  the  plaintiff,  but  both 
<>f  them  have  refufed,  and  the  defendant  Saunders  ftill  doth  re- 
fufc  fo  to  do,  to  the  plaintiff's  damage  of  12,000/. 

The  defendant  pleaded  three  pleas  in  bar  to  the  aflion. 

Firft  plea — That  5. 5.  in  the  declaration  mentioned,  was  the  ift.  Plea, that 
fck  bailiff  of  the  plaintiff  for  the  time  mentioned,  and  had  the  I'J-^"^^*  ^"^'^ 
^fc  and  adminiftration  of  "the  coral  beads  to  be  made  profit  of 
%him,  and  to  render  him  account  of  the  fame  at  London; 
^kout  thi4,  that  defendant    an^J  S.  S.  were  bailiffs  of  the  Traveife* 

plaintiff, 
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plaint  I (T,    and    had  the  care  and  adminifl ration  of  the    coral 
beads  to  be  made  profit  oi  for  him,  and  to  render  him  account 
,     of  the  fame. 

sapiea,  the        Second  plea — ^That  there   was   not   any    open   or    current 
&\iuti  of  li-    account  between   the  plaintiflF  and  defendant,  and  S,  S.  in  the 
nu.ALKMK*       life-time  of  S,  S.  or  between  the  plaintiff  and  the  defendant  T.  S. 
{ince  the  death  of  S.  S.  at  any  tune  within  fix  years  next  be- 
fore the  fuing  forth  of  the  original  writ  oi  the  plaintiff. 

si  Pkt.  Third  pl^a — ^That  before,  and   during  part  of  the  time  in 

the  declaration,  viz.  from  the  firft  of  Jun^  ^75i*  ^"^'^  ^^^  ^4^^ 
January  1755,  the  defendant  was  governor  of  Fort  Saint  George: 
and  that  5.  S.  during  all  that  time,  and  before  and  after,  was  a 
faSor  there,  and  a  correfpondent  of  the  plaintiff,  well  (killed 
in  buying  and  felling  coral  beads,  and  in  the  knowledge  and  pur- 
chafing  of  diamonds  ;  and  that  according  to  the  ufage  and  cuUom 
of  the  trade  of  the  £a/l  India  Company,  and  by  the  rules  and 
orders  thereof,  which  dill  are  in  force,  every  perfon  exporting 
coral  beads  from  England  to  Fort  Saint  George,  i»  obliged  to  make 
returns  for  the  fame  in  diamonds,  and  to  confign  the  coral  beads 
to  the  governor  of  that  Fort  for  the  time  being,  and  to  any  other 
perfon  fuch  exporter  fhall  think  fit;  that  the  plaintiff,  before  the 
id  oi  June  1754,  viz.  on  the  iff  of  January  1754,  fliipped  the 
coral  beads  on  board  the  fhips  of  the  company,  to  be  exported 
from  England  to  Fort  Saint  George,  and  conngned  the  fame  to 
the  governor  thereof,  and  to  S.  S.  to  be  by  them  received  and 
difpofed  of  to  the  mofl  advantage  of  the  plaintiff,  and  to  fend 
the  account  of  the  fales  to  him,  and  to  make  him  returns  in 
diamonds  ;  which  coral  beads  afterwards,  viz.  the  firft  of  Septem- 
ber  1754,  at  the  fort  were  received  by  S^  S.  and  the  defendant  as 
governor,  and  were  then  and  there  delivered  to  the  cuftody, 
care  and  management  of  5.  5.  by  the  defendant  to  be  fold  and 
'  difpofed  of  by  S.  S.  for  the  moft  advantage  of  the  plaintiff: 
and  the  defendant  further  fays,  that  the  greater  part  of  the  coral 
beads,  whilft  he  was  governor,  in  03ober  1754,  were  fold  by 
4^.  S.  in  the  Ea/l  Indies,  and  that  the  money  arifing  from  the 
fales  was  paid  to  him,  and  by  him  wholly  received  to  be  in- 
veiled  by  him  in  diamonds  for  the  plaintiff;  and  all  the  refidue 
of  the  coral  beads  aftcr^vards,  viz.  on  the  13th  oi  January  1755, 
was  alfo  fold  by  S.  S.  to  folid  buyers,  and  three  months  credit 
given  to  them ;  and  the  defendant  in  faft  lays,  that  he  did  not 
mtermeddle  with  S.  S.  in  the  fales,  but  left  the  fame  in- 
tirely  to  him,  and  that  he  the  defendant  never  recei\'ed  any 
part  of  the  monies  or  produce  arifin?  from  the  fales ;  that  he 
never  received,  nor  \^as  iutitled  to  receive  any  part  of  the  com- 
miffion  which  S.  S.  was  intitled  to  receive,  according  to  tht 
ufage  of  the  trade ;  and  the  defendant  fays,  that  while  he  was 
3   ^  govcmoj 


Easter  Term  10  Geo.  III.  17^0.  97 

governor,  viz,  on  the  14th  of  January  1755,  5.  5.  fcnt  to  the 
plaintiff  a  iuft  account  of  all  the  fales  of  tiie  coral  beads,  and 
of  the  produce  then  arifen  and  to  arife  from  fuch  fales  ;  and  that 
tbe  defendant  on  the  fame   14th  of  January  17,53  ceafed  to  be 
governor  of  the  Fart,  and  was  fucceeded  by  George  Pigott  Efq. 
and  then  and  there  left  in  the  hands  of  S.  S.  the  whole  nioney 
received  by  him,  and  all  the  fecurities  for  money  to  be  re- 
ceived from    the   fales,    to   make   returns   to  the   plaintiff  in 
dUmonds;  and  that  he  the  defendant  on  the  fame  day  failed 
from  the  forl^  and  returned  to  England;  and  that  while  he  was 
governor,  he  never  intermeddled  in  the  fales  in  any  other  man- 
ner than  as  an  official  temporary  aflignee,  or  faftor,  or  governor; 
and  that  he  never  afterwards  at  all  interfered  with  the  fales 
or  Droduce  of  the  faid  goods,  and  that  when  he  left  the  Fort^ 
S.  S,  was  in  the  firft  repute  as  a  faftor,  both  in  fortune,  fkill, 
care  and  integrity;  that  the  defendant  on  the  t^th   of  June 
*755  arrived  in  England^  and  on  the  30th  oi  June,  and  on  divers 
other  days,    had   interviews   with   plaintiff,    and  converfations 
about  the  premifes,    at  which,  or  at  any  time  before  the  ifl 
olSeptemier,  anc^  before  the  news  arrived  of  the  failure  of  5.  S. 
the  plaintiff  never  intimated  a  difapprobation  of  the  condufl  of 
the  defendant,  with  rcfpeft  to  the  leaving  the  whole  manage- 
ment of  the  confignment  to  S,  S,  or  confiderjjd  ^he  defendant 
as  anfwerable  for  the  returns  thereof;  and  that  the  firft  news 
of  the  failure  of  »!>.  S.  arrived  here  after  the  faid  interviews  of 
the  plaintiff  and  defendant,    viz,  the  9th  of  ScbUmber    17 qq^ 
and  not  before ;  and  defendant  never  before  hcara  of  the  failure 
^^S.  S,  and  this  he  is  ready  to  verify,  &c, 

"Hie  plaintiff  replied  to  the  firft  plea, ^That  the  defendant  Rf plication 

and  J,  5,  ;^^ere   bailiffs  of  the  plaintiff,  and  had  the  care  and  to  the  firft 
adminiftration  of  the  coral  beads,  to  be  made  profit  of  for  him,  ^  '*" 
?*^to  render  him  account  of  the  fame;  and  thereupon  iffue  was  iftiffue. 
joined. 

The  plaintiff  replied  to  the  fecond  plea, That   he,  the  Replication 

Sl^Jntiff,  during  the  time  in  the  declaration,  and  before,  was  and  ^^J^*  ^**°*** 
^'1  is  a  merchant,  and  that  the  defendant  and  5.  S.  were  his  ^  **' 
faSors  during  that  time,  and  had  the  care  of  the  goods,  to  ren- 
dcr  an  account,  and  that  the  account  concerneth  trade  and  mer* 
dttndizc  which  was  never  adjufied  or  fettled  between  the 
plaintiff  and  defendant  and  S.  5.  and  this  he  is  ready  to 
verify,  &?c. 

The  plaintiff  replied  to  the  third  plea  (inter  alia  J  That  the  con-  Replieatioa 
fipment  was  made  to,  and  accepted  by  the  defendant  and  5.  S.  as  JJ^^^'jJ 
joint  fafiors,  and  upon  their  joint  credit;  and  avers,  that  the  ma-  p^ei  of  tbt 

Vol.  HI,  H  nagmtnt 
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najemfnt  ofthr:  cr  'i^nm^nt  was  l^fi  cnjintrup^d  hy  ih.  deftniim 
to  S.  S.  ^y  a^rc(.'\^it  kd-wetn  tkfrn^  as  joint  J  a  J  or Sy  ic'uhout 
Ji  reel  I  on,  ccrAjity  ^riznty  or  kncuUdge  of  the  plaintiff ;  and  i 
he  is  reaJy  to  veriiv,  £:?«.*. 

piicat'i9o  *i  to      Tliere  is  the  !:!;c  replication  to  the  third  plea,  as  to  the  M"^  — ^ 
thcrefidiie.     Gdue  ol  the  good>  in  the  declaration. 

tlierepiki-*        The  defendant  rejoined  to  the  replication  to  the  fecond  pl^^       3, 

tiontothefe that  the  acc.^iint  dcth  not  concern  trade  and  merchanuiz.  ^==^i 

"J*?  P*^*-       and  thereupon  ilio  fecond  iilae  is  joined. 

Rejoioder  to        The  defender.:  rejoined  to  the  replication  to  the  third  plea,    sm^  J 

the  replica-     ^q  parcel  of  the  gvXjds,  trci:Jlir:j^^  (among  ether  protcllationi^  J 

^fdnlea  tt     Tkol  the  management  of  tit  corjirnment  n*as  left  hy  the  defendan      ^ 

to  paced.        S.  S.  in  pnrjuanc^  ^f  ^^'■^  intent  and  meaning  of  the  plaint' ff^  and  of 

tkejitid  ccn/^nmen:,  arj  ::c  cor  ding  to  the  trujl  by  ttie  pLantiffre^ 

pofed  in  S.  S.  and  nrt  h  agreeukfnt  between  th^  d^^endant  anaS,  S. 

lor  rejoinder  favs.  That  upon  delivery  over  of  Uie  goods  to  S.S. 

all  conce'^a  zikatfoever  cfthe  defndant^  as  to^  of  and  in  the  care^ 

tryji  and  ma»agcr:ievd  cf  the  Jd:d  goods j  ceajed  and  aas  at  an 

end. 

The  like  re.        There  is  the  like  rejoinder  to   the  replication  to  the  third 
Srefiiae!**    plea,  as  to  the  refidue  oF  the  goods  in  the  declaration. 

Sar^<oia4er       The  plaintiff  fur-rejoined  to  the  rejoinder  of  the  defendant 

*»j®r»j^«* ^  to  the  replication  to  the  third   plea,  as  to  parcel  of  the  goods 

r»«-       jj^  jijg  declaration.  That  upon  delivery  over  fj  the  goods  to  S.  S. 

all  concern  of  the  defendant  as  to,  of  and  in  the  care^  trvfi  and 

management  of  the  Jaid  goods ^  did  not  ceafe^  nor  xras  at  an  tnd^ 

SdliTae.        in  manner  and  form  as  the  defendant  hath  alledged;  zfiA  there* 

upon  iflue  is  joined.  '  • 

•'uidS'trto        There  is  the  like  fur-rejoinder  as  to  the  refidue  of  the  goods 
the  refidae  of  ^^  ^^  declaration,  and  the  like  iifue  joined  thereupon. 

the  goods. 

4th  Iflac.  Upon  the  trial  of  this  caufe,  the  jury  found  for  the  plaintiff, 

upon  all  the  four  iffues  ;  indeed  the  fecond  iffue  upon  the  ftatute 
of  limitations,  was  given  up  bv  the  defendant's  counfel,  and 
the  two  laft  iffues  are,  in  effea,  one  and  the  fame ;  fo  that  it 
may  be  properly  faid  there  were  only  two  material  iflues,  and 

YerdjQ.  both  founa  for  the  plaintifiT.  Upon  the  firft  iflue,  they  found 
that  thr  defendants  ^  Saunders  an^  Salomons,  were  the  bailiffs  of  the 
flmnttffy  and  had  the  care  and  adminijl ration  of  the  goods  and 
merchandizes  of  the  pUlintiffy  in  the  declaration  mentioned^  to  be 
merchandized  and  made  profit  of  for  him,  and  to  render  account 
when  they  fhould  be  thereto  required.    And  upon  the  laft  iffue 

♦  llPV 
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13  pennyweights,  and  18  grains  of  coral  beads,  and  configned 
the  fame  to  defendant  and  Salomons,  which  were  received  by 
them  both,  and  that  on  the  15th  of  Ocloher  1754,  they  fold 
part  thereof  for  538.5/.  4J.  and  three  farthings,  and  on  the  13th 
January  1755,  they  fold  the  refidue  for  4175/.  8j.  6^.  fartliing, 
and  that  Salomons  fent  an  account  there()f  to  the  plaintiff,  and 
that  the  defendant  on  the  14th  January  1755,  quitted  the  Eafl 
Indies^  and  all  his  concerns  there,  and  returned  to  England^ 
where  he  hath  ever  fmce  refidcd ;  and  that  when  he  left  the  Eaft 
Indies,  he,  with  the  confent  of  the  plaintiff,  delivered  over  to  Sa- 
lomons, the  whole  money  and  produce  then  received  and  all  the 
fecurities  for  the  further  produce  to  be  received,  for  the  [aid  coral 
beads ^  to  make  returns  tliereof  in  diamonds  to  the  plaintiff ;  and 
this  the  defendant  is  ready  to  verify;  wherefore  he  prays  allow- 
ance of  all  the  profit  and  produce  of  the  faid  goods  and  mer- 
chandizes, and  that  he  may  be  wholly  difcharged  thereof. 

Mich,  to  The  plaintiflF  imparls  until  M2V/i^K^/;n^z J  term,  10  Geo.   3.  and 

Geo.  3.  ^^^  demurs  to  the  plea  before  the  auditors,  and  the  defendant 

to  the  pica  joins  in  demurrer;  which  was  argued  twice  at  the  bar,  viz.  in 
before  au-  Hilary  XQvm,  10  Geo.  3.  by  Serjeant  Jephfon  for  the  plaintiflf, 
ditors.  aj^^i  Serjeant  Ltigh  for  the  defendant ;  and  in  this  prefent  EaJler 

term,  by  Serjeant  BuiUnd  for  the  plaintiff,  and  Serjeant  Gtynn 

for  the  defendant. 

Hilary  tenn,        Serjeant  Jephfon  for  the  plaintiff The  whole  fubftancc  of 

'ft  A**  ^'  ^^^  P  before  the  auditors  is,  that  while  the  defendant  Saun- 
^J***"  ders  was  joint  bailiff  with  Salomons,  and  when  he  quitted  India^ 
he,  with  the  confent  of  the  plaintiff,  delivered  over  to  Salomons 
all  the  effefts,  and  therefore  prays  an  allowance  thereof  before 
the  auditors ;  this  plea  doth  not  materially  differ  from  the  third 
plea  in  bar  to  the  aft  ion,  wherein  the  defendant  hath  alledged« 
that  when  he  ceafed  to  be  governor  of  Fort  Saint  George,  and 
quitted  India,  he  left  in  the  hands  of  Salomons  the  whole  money 
and  produce  of  the  goods  and  merchandizes  to  be  by  him  re- 
turned in  diamonds  to  the  plaintiff;  the  only  difference  is,  that 
in  this  plea  before  the  auditors,  it  is  alledgcd  that  the  effeds 
were  delivered  over  by  the  defendant  to  ScUomons,dA\A\th  in  his 
hands  iLKth  the  confent  of  the  plaint  ff ;  which  words  are  not  raa- 
tevidl,  for  by  making  them  joint  bailiffs,  the  plaintiff  gave  fuch 
confent  originally. 

I  cannot  find  any  fuch  pica  as  this  in  the  books,  which  is  an 
argument  that  the  like  was  never  pleaded ;  indeed  if  the  delivery 
of  the  effects  over  had  been  by  the  command  of  the  plaintiffs  to  a 
fl ranger,  it  would  have  been  a  good  plea  in  difcharge  of  the 
account  before  the  auditors ;  but  it  is  pleaded  to  be  with  the 

plaintiff's 
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plaintiff's  confcnt^  and  not  by  his  command;  and  if  confent  be 
evidence  of  a  command,  it  ought  to  have,  been  pleaded  by  com- 
mand^  according  to  the  operation  of  the  law. 

There  are  other  objeSions  which  appear  to  the  court  upon 
the  face  of  this  record :  the  declaration  charges,  that  the  defend- 
ant and  Salomons  were  joint  bailiffs  of  the  plaintiff,  from  the 
£rft  day  of  June  1754,  until  the  firft  day  of  May  1755.  The 
<iefendant,  by  his  hrlt  plea  in  bar,  al ledges  that  ibWc?;/^^?;?^  was 
the  fole  bailiff  of  the  plaintiff;  and  traverfcs,  that  deiVudant  and 
Salomons  were  his  joint  bailiffs;  whereon  iffue  is  taken,  and 
ibund  for  the  plaintiff,  that  they  were  his  joint  bailiffs,  to  ren- 
der account  to  the  plaintiff,  as  he  hath  in  pleading  alledged ; 
that  is,  for  the  time  they  w  ere  his  bailiffs,  from  the  firft  of 
^ne  1754,  until  the  firft  of  May  1755;  whereupon  judgment 
as  given  and  recorded,  that  the  defendant  Saunders  account 
'with  the  plaintiff  of /A<?  lime  aforrjaidy  in  which  he  and  Salomons 
'were  the  bailiffs  of  the  plaintiff.  But  the  prefent  plea  before  the 
auditors  denies  and  contradifts  the  finding  of  the  juiy,  and  the 
judgment  to  account  for  the  time  afore  fax  d ;  for  the  defendant 
Ehereby  infifts,  that  on  the  14th  of  January  1755,  when  he 
ceafed  to  be-  governor  of  Fort  Saint  George,  and  quitted  India, 
Jie  quitted  all  his  concerns  there,  and  that  he  was  difchargcd  : 
the  jury  have  alfo  found,  upon  the  lail  iffue,  that  all  concern  of 
the  defendant  Saunders^  i\\  the  care,  truft,  and  management  of 
the  goods  for  the  plaintiff,  did  not  ceafe  when  he  quitted  India, 
and  ceafed  to  be  governor  of  Fort  Saint  George,  therefore  he  is 
accounuble  to  the  plaintiff  for  the  whole  time  in  the  declaration, 
according  to  the  verdift  of  the  jury  and  the  judgment  of  the 
<ourt;  and  was  not  difcharged  on  the  14th  of  January  1755,  as 
lie  infifts  in  the  prefent  plea  before  the  auditors,  which  is  thcrc- 
ibre  ill. 

The  timt  is  material ;  for  when  the  plaintiff  charges  the  de- 
fendant as  receiver  from  fuch  a  time  to  fuch  a  time,  he  muft 
anfwcr  that  time  precifely.  Sir  Tho.  Raym,  ,57.  This  is  in  point, 
«o  ftiew  this  plea  before  auditors  is  bad  ;  bcfides,  this  matter 
ihould  have  been  pleaded  in  bar  as  to  part  of  the  time  in  the 
<leclaration,'  and  that  he  was  difcharged  as  to  the  reft  of  the  time 
therein  mentioned,  by  confent  of  the  plaintiff,  when  ho  left  the 
J^  Indies. 

Wilmot  Chief  Juftice — It  is  a  firft  principle,  that  if  a  matter 
tin  be  pleaded  in  bar  to  an  aft  ion  of  account,  it  cannot  be 
pleaded  before  auditors ;  fnight  the  defendant  not  have  pleaded 
m  bar,  that  he  was  bailiff  from  the  firft  of  June  1754,  until  the 
l^ol  January  1755,  part  of  the  time  in  the  declaration;  and 
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traverfcd,  that  he  was  bailiff  at  any  time  after  the  i^th  of  Jti- 
nuary  1755?  It  is  alUdged  and  averred  by  the  plaintiff,  in  the 
replication  to  the  third  plea  in  bar,  that  the  management  of  the 
confignment  was  left  and  intrufted  by  the  defendant  Saunders,  by 
agreement  between  ihejn  as  co-faaors^  without  the  direilion^  corifent^ 
privity  or  knowledge  of  the  plaintiff :  this  ftrikes  me  as  the  very 
point  of  the  cafe,  and  ought,  I  think,  to  have  been  anfwered 
in  the  rejoinder ;  but  inftead  of  anfwering  it,  the  defendant  takes 
it  by proteftation^  in  this  manner;  viz.  '*  that  the  management 
•'  of  the  {aid  confignment  was  left  and  intrufted  by  the  defendant 
•'  to  Salomons^  in  purfuance  of  the  intent  and  meanin^of  theplain^ 
"  tiff,  and  of  his  confignment  aforefaid,  and  according  to  tlic 
"  truft  by,  him  for  that  purpofe  repofed  in  the  hid  Salomons^  and 
•*  not  by  agreement  between  the  defendant  and  Salomons  as 
**  joint  raftors,  as  the  plaintiff  in  his  replication  hath  in  that 
'*  behalf  above  fuppofcaand  alledged.*'  Now  this  being,  in  my 
mind,  the  moft  material  point  in  the  cafe,  it  feems  to  me  (but 
I  give  no  opinion)  that  it  cannot  be  taken  by  proteftation. 

Serjeant  Jcphfon — ^The  rejoinder  protefts  againft  every  faft 

alledged  in  the  replication  to  the  third  plea;  and  if  the  court 

thinks  the  proteftation  mentioned  by  your  lordftiip  to  be  bad, 

there  is  an  end  of  the  matter,,  and  it  is  not  neceflary  fpr  mc  to 

.    fay  any  thing  more. 

Serjeant  Lei^h  for  the  defendant — ^The  defendant  in  his  plea 
before  the  auditors,  avers,  that  when  he  left  the£^  Indies^  he, 
with  the  confent  of  the  plaintiff ^  delivered  over  to  Salomons  the 
vhole  money  and  produce  tticn  received,  and  all  the  fecurities 
for  the  further  produce  to  be  received  for  the  coral  beads  tc 
make  returns  thereof  in  diamonds. 

The  mieftion  is,  whether  this  be  a  good  plea  before  the  au- 
dltors ;  I  contend  that  it  is,  and  could  not  have  been  pleaded  ir 
bar,  notwithftanding  there  are  fome  fafts  mentioned  in  it,  the  vct) 
fame  that  are  alledged  in  the  third  plea  in  bar ;  the  defendani 
could  not  plead  in  bar,  that  he,  by  confent  of  the  plaintiff,  de 
livcred  the  effefls  over  to  Salomons^  becaufe  the  defendant  w» 
certainly  the  plaintiff's  bailiff,  and  muft  account  to  him;  and  i 
is  thcrciore  proper  matter  to  be  pleaded  before,  the  auditors 
1  RoL  Abr.  121,  122,  126,  Bro.  Account^  pi,  31.  If  a  niai 
was  once  accountable  to  the  plaintiff,  and  he  delivers  over  t< 
another  by  order  of  the  plaintiff,  it  is  no  pica  in  bar  to  the  ac 
count,  but  it  is  a  good  plea  in  difcharge  of  the  account  befofi 
auditors.  Bro,  Ai  count,  43.  See  StyL  430.  As  to  delivery  ove 
by  confent,  the  opinion  ot  Roll,  Chief  Jufticc,  that  it  is  a  goo< 
pica  before  the  auditors. 
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The  defendant,  by  the  prefent  plea,  admits  he  was  the  plain- 
tifTs  bailiff,  and  fo  the  verdift  and  judgment  fay  ;  if  a  delivery 
over  to  a  ftranger  by  confent  be  a  good  plea  betore  the  auditors, 
furely  the  like  delivery  by  confent  to  a  co-faftor,  is  a  good  plea 
before  them ;  it  is  a  fair  plea,  the  plaintiff  may  take  iffue  upon 
it,  and  if  we  cannot  prove  it,  he  mufl  fucceed. 

It  is  objefted,  that  it  is  found  by  the  jury,  that  the  defendant 
'Was  bailiff  from  the  firft  of  June  1754,  until  May  1755  ;  where- 
as he  now  pleads,  that  he  was  only  bailiff  till  the  14th  of  Janu^ 
^ry  1755 :  I  anfwer  that  this  goes  upon  the  idea  that  the  de« 
fcndant  was  bailiff  for  the  wliole  time  in  the  declaration ;  and 
fuppoHn^  it  true,  as  it  certainly  is,  the  jury  having  found  it  true, 
yet  by  this  plea  the  defendant  accounts,  or  ^ifcharges  himfelf  of 
the  account,  for  the  whole  time ;  by  deliveHng  over  the  effefts 
to  his  co-faQory  by  the  exprefs  conjent  of  the  plaintiff. 

It  is  obieSed,  the  defendant  ought  to  have  pleaded  in  bar  as 
^0  part  of  the  time,  and  that  he  was  difcharged  as  to  the  reft  of 
'Ae  time,  when  he  left  the  Ea/l  Indies:  I  admit  this  to  be  fo,  if 

^hc  defendant  was  now  pleadmg  in  bar,  but  tliis  pica  is  before 

Auditors.  • 

^.J^fhfon  Serjeant,  in  reply — If  the  defendant  receives  money 
^f"  the  plaintiff  to  deliver  over  to  a  third  perfon,  it  is  a  good 
P^ ^=-^  in  bar  to  the  a£lion,  to  alledge,  that  he  did  deliver  it  over 
^^  ^^crdingly,  for  he  never  was  receiver  as  bailiff;  fo  in  the  pre- 
^■"^^  cafe,  if  the  defendant  did  receive  the  goods  to  be  delivered 
^^^^i\o  Salomons^  by  the  plaintiff's  £?r^r,  confent  or  command^ 
^"^     defendant  ought  to  have  pleaded  that  matter  in  bar. 

^^-Jxvt  Juftice — Have  you  any  cafe,  brother  Jfephfon^  as  to  a 
c<^  — faaor? 

^Jefk/on  Serjeant — Every  bailiff,  in  point  of  Jaw,  is  anfwerable . 

*^*"    his  co-bailiff;  and  my  orother  Leigh  admits,  that  the  dcfend- 

^"^"^  Saunders  was  bailiff,  after  January  1755,  until  May  1755, 

''Tt^  fo  he  ought  to  account  for  the  wnole  time  he  was  bailiff. 

y^c  defendant's  plea  before  the  auditors  is,  that  he  ought  to 

^j^'V'e  an  allowance  for  all  the  produce  of  the  effefts  whatfoever, 
*  "^t  if  he  is  ftill  our  faflor  and  bailiff,  he  ought  to  account  to  the 

plaintiff  for  himfelf  and  the  other  h^iliSf Salomons  J  alfo. 

tVilmot  Chief  Jaftice — But  I  pray  you,  brother,  is  not  a  re- 
^^^e  a  plea  in  bar  to  the  a£lion  ?  and  does  it  not  admit  that  the 
wfencUnt  was  once  accountable  ? 

H  4  '    J<:pV<^f^ 
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Jtphfon  Serjeant — By  the  relcafe,  the  plaintiff  releafes  the 
defendant  from  ail  a£kions,  why  then  {hould  he  have  judgment 
againll  him  to  account  ? 

Where  one  is  charged  in  account,  as  bailiff  for  a  certain  /iW, 
the  time  laid  in  the  count  is  material ;  and  the  right  way  of 

{►leading  it,  is,  to  alledge  "  for  a  lon§  time;"  thaixs  to  fay  ^  trom 
uch  a  time  until  fuch  a  time ;  and  it  it  material,  although  it  u 
under  a  videlicet.     Raft.  Entr. 

The  defendant  in  an  account  need  not  plead  at  all  to  the  aQion, 
but  may  come  into  the  court  and  fay  to  the  judges  here,  **  I  am 
'*  willing  to  account  with  the  plaintiff,  aiid  pray  that  auditors 
"  may  be  affigned  to  take  and  declare  thcf  account  between  mc 
••  and  the  plaintiff." 

In  the  prefent  cafe  (as  I  faid  beforej  the  defendant  ought  to 
have  pleaded  in  bar,  tliat  he^  from  June  i,  I754f  until  14th 
January  170^^  was  bailiff,  and  ready  to  account  dunng  that  time, 
and  to  nave  averred,  that  after  that  time  he  was  not  iNiiliff. 

Wilmot  Chief  Jufticc — Let  this  caufe  ftand  over  for  further 
argument.  I  would  have  this  protfjlation  in  the  rejoinder  to 
the  replication  to  the  third  plea,  [which  I  have  before  obfervcd 
upon]  well  confidercd  upon  the  next  argument;  for,  as  at  pre- 
fent advifcd,  I  think  it  is  a  bad  one,  even  if  it  had  met  the 
replication  in  the  ver\'  words  thereof,  which  it  doth  not ;  it 
Aides  over  a  tatt,  which  to  me  feems  very  material ;  however, 
I  give  no  opinion,  but  have  fome  doubt. 

If  it  had  been  pleacled  in  bar,  that  the  plaintiff  did  confent 
that  one  faftor  IhouM  have  the  care  and  management  of  the 
whole,  at,  and  from  fuch  a  time,  and  from  that  time  the  other 
faftor  fhoiild  be  dift  harged,  I  think  it  would  have  been  a  good 
plea  in  bar  to  the  action,  lor  the  faftor  fo  difchargcd,  by  confent 
uf  the  plaintiff;  and  am  clear,  if  it  could  be  pleaded  in  bar,  it 
cannot  be  pleaded  before  auditors. 

We '  muft  take  the  whole  record  into  confideration ;  and  al* 
though  there  was  no  evidence  of  any  confent  given  at  the  trial,  I 
will  not  let  that  afi'cft  my  mind. 

As  to  the  time  laid  in  the  declaration,  from  the  ift  ol  Jfune 
1754,  until  the  ill  oi  May  175,5,  ^^^  defendant  Saunders  has 
pleaded,  that  he  and  Salomons  were  not  joint  bailiffs,  but  ceafed 
to  be  joint  bailiffs  on  the  14th  of  January  17.55.  ^^^  finding 
of  the  jury  on  the  firft  iflue  is,  that  they  were  joint  bailiflS 
during  all  the  time  laid  in  the  declaration ;  this  feems  to  me  to 
2  determine 


Easter  Te^u  10  Geo.  III.  1/70.  105 

det. ermine  the  queftion.  On  the  lafl  ifluc  the  jury  have  found 
tlx^LC  all  concern  of  the  defendant  did  not  drop,  ccafe,  nor  was 
at  2K.li  end  when  he  was  no  longer  governor,  and  quitted  the  Ea/l 
Jn^^ts:  the  prcfent  plea  before  the  auditors  directly  contradifh 
t\i^  finding  of  the  jury  ;  for 'the  jury  in  effeft  find  there  was  no 
conAht  of  the  plaintiff  for  defendant  to  deliver  over  the  cfTetts  to 
S€iJ^mons  :  the  defendant  ought  to  have  given  evidence  of  fuch 
co-nyint  (if  it  might  have  been  given)  at  the  trial,  but  no  evi- 
dence of  any  fuch  conjtnt  was  given. 


dive  Juflicc — ^There  is  a  difference  between  a  bailiff  and  a 
Teceiyer;  when  the  aftion  of  account  is  againft  a  bailiff,  wlio  has 
profit,  he  is  accountable  for  the  time,  which  he  muft  anfwer; 
«e  may  fubmit  to  account  for  part  of  the  time,  and  plead  as  to 
the  jeft  of  the  time  that  he  was  not  bailiff.  If  we  fuffer  the 
prefent  plea  before  the  auditors  to  ftand,  and  Iffue  be  taken 
thereon,  and  it  fhould  be  found  contrary  to  the  former  verdift, 
it  ivould  be  attainting  the  firft  jur)'. 

S^Uhurfl  Jufticc — Spoke  to  the  like  effeft  of  what  Cliv^  Juftice 
faid. 

G^mld  Juftice — My  Lord  Chief  Juftice  has  pointed  out  the 
do»j.lDts  and  difficulties  to  be  fpoken  to,  on  the  next  argument, 
fo  X   fluU  fay  nothing  at  prefent. 

^Serjeant  Burland  for  the  Plaintiff Scconi  Ar^a. 

ment,  Eafter 
term*  loCco* 

2.  The  matter  pleaded  before  the  auditors  is  no  plea.  3, 

2.  If  it  is  a  plea,  it  ought  to  have  been  pleaded  in  bar  to 
the  a£lion. 

3.  It  contradiSs  the  verdift  of  the  jury, 

4.  The  defendant  is  concluded,  upon  the  fdCe  of  the  re- 
cord. 

5*  This  is  no  plea  at  all,  becaufe  it  alledges /Afl/  mfl//<;r  which 
il  implied  in  the  very  nature  of  the  tranfaftion,  and  confignment 
o»  t.nccffefls  to  the  defendant  and  Salomons  :  for  every  appoint- 
ment of,  or  confignment  to  jdrnt  bailiffs,  imports  a  conftni  that 

OW  of  them  may  deliver  over  to  the  other,  and  that  either  of 

tbcm  may  uke  into  his  poffeffiori  the  whole,  but  both  of  them 

if«  (notwithftanding)  aufwerable  in  account. 

Therefore, 
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Therefore,  if  iffue  were  to  be  taken  upon  delivery  over  by 
tonfeiUy  it  would  be  immaterial;  being  no  matter  of  faft  t6  ba 
tried  by  a  jury,  but  a  matter  arifing  by  implication  of  law  :  and 
indeed  no  evidence  would  have  beenncceflaryito  prove  fuch  con^ 
ftnt  on  the  part  of  the  defendant ;  nor  could  the  plaintiff  have 
denied  it ;  becaufc  by  making  them  joint  bailiffs  he  gave  fuch 
confcnt  originally. 

Nothing  therefore  is  to  be  concluded  from  this  plea,  unlefs  it 
is  meant  to  be  pleaded  by  way  of  difcharge;  now  that  which  is 
implied  in  the  contraS  itfelf,  can  never  be  pleaded  in  difcharge 
of  that  conuaft. 

The  defendant  and  another  pcrfon  are  Intruftcd  with  goods  to 
merchandize,  a  confidence  is  placed  in  both^  they  accept  the 
iruft  jointly,  and  jointly  confide  in  one  another  ;  they  are  an- 
fweral)!e  one  for  the  other;  the  receipt  of  one  is  the  receipt  of 
the  other^  each  of  them  has  an  authority  to  intermeddle  witn  the 
whole:  how  then  can  the  delivery  over  by  the  defendant  Saun^ 
ders  to  Salomons ^  though  with  the  exprefs  confcnt  of  the  plaintiff, 
the  confignor  (which  confcnt  being  no  more  than  the  law  im- 

Elies,  operates  nothing)  difcharge  the  defendant  Saunders  from 
eing  liable  to  account  ?  who  has  underuken  to  account,  as  well 
for  his  companion's  a£ls  and  receipts  as  his  own. 

Befidcs,  if  there  be  two  joint  bailiffs,  one  cannot  be  difcharged 
without  the  other,  for  a  difcharge  of  one  is  a  difcharge  of  bcJh ; 
fo  is  Bro,  Charge^  pi.  49.  and  a  releafe  to  one  joint-obligor  may 
be  pleaded  by  the  other.  Co.  Lit.  232.  a.  Therefore,  if  the 
defendant  Saunders  was  difcharged  at  the  time  when  he  left  the 
Eajllndies,  Salomons  muft  then  be  alfo  difcharged;  and  it  would 
be  a  new  and  extraordinary^  mode  of  difcharge,  if  the  very  receipt 
of  the  whole  cffefts  by  Salomons,  from  the  defendant  Saunders^ 
was  to  operate  as  an  exemption  to  both,  from  all  obligation  to 
account  for  them. 

This  differs  widely  from  a  payment  or  deliverv  to  the  plaintiff 
himfelf,  or  to  a  flranger  by  his  command,  whicn  is  a  good  plea 
in  difcharge  before  the  auditors;  becaufe  that  is  in  reality  ac- 
countin]ff  with  the  plaintiff  himfelf ;  but  where  one  joint  bailiff 
pays  or  delivers  over  to  his  companion,  for  whofe  receipts  he  was 
always  atifwerable,  it  is  no  accounting  with  the  Principal^  and 
therefore,  of  courfe,  that  one  joint  bailiff  remains  equally  ac- 
countable as  he  was  before. 

3.  But  if  this  confent  operate  at  all,  and  be  any  plea,  it  ought 
to  have  been  pleaded  in  bac  to  the  a£Uon,  it  amounts  to  punt 

computavii: 
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tomputivit;  for  the  defendant  by  infiftin^  that  he  delivered  over 
ail  the  goods,  merchandizes,  produce,  &c.  to  Salomons  with  the 
r^»/S-;r/of  theplaintiflF,  atfuch  a  day  he  [defendant]  infills,  that 
he  Was  no  longer  accountable  to  the  plaintiff,  which'is,  in  effeft, 
byixig,  that  he  has  accounted. 

Although  a  plea  by  a  defendant  in  account,  admitting  himfclf 
onc<i  chargeable,  which  goes  in  difcharge,  is  to  be  pleaded  be- 
fore  auditors,  and  not  in  bar  to  the  aftion,  yet  thai  is  only 
where  he  is  charged  as  receiver  to  account;  but  where  he  1$ 
chargcd'as  bail  iff  j^r  time,  then,  by  a  plea  of  this  fort,  he  doth 
not  admit  himfelf  to  have  been  ever  chargeableyi?r  t/ie  re/idue  of 
the  time,  after  the  delivery  over,  and  therefore  is  a  plea  in  bar, 
aa  to  fo  much  of  the  time ;  if  therefore  he  had  pleaded  it  in  bar, 
and  it  had  been  found  for  him,  he  could  not  have  been  found 
feiUiff  to  account  for  any  part  of  the  time  after  ;  and  where  one 
omits  to  plead  in  bar,  a  matter  which  goes  in  bar  of  the  account^ 
he  Ihall  not  afterwards  plead  it  before  the  auditors,     1  Ro!. 
-^ir.  126. 

3.  This  plea  before  the  auditors  contradi6Vs  the  verdift  of  the 
Jury.  Suppofe  a  delivery  over  by  the  defendant  Saunders  to  his 
Co-bailiff  Salomons,  with  the  confent  of  G^flyr^j/ the  plaintiff*, 
knight  in  fome  cafes,  be  a  good  plea,  in  difcharge  of  the  account 
l>tf(ore  the  auditors,  yet  it  cannot  be  fo  in  any  cafe  where  it  is 
contradi8x>ry  to  the  verdift,  which  hath  been  found  upon  the 
jple£,  that  was  pleaded  in  bar  to  the  a£lion. 

Now  here,  it  direftly  attacks  and  impugns  the  findinf^  of  the 
jury,  upon  both  the  firft  and  laft  iffues:  on  the  firft^  it  is  found 
.  that  the  defendant  and  Salomons  were  joint  bailiffs,  from  the  1  il 
oi  June  17,54,  until  the  ift  of  May  1755  (and  here  the  time  is 
material ;  for  where  the  defendant  in  account  is  charged  with 
having  been  bailiff  or  receiver,  from  fuch  a  time  until  fuch  a  time ^ 
he  muft  anfwer  the  time  precijeh,    JSouthcot  verfus  Rider,     1\ 
Raym.  57.)  but  now  the  defencfanl  Saunders  claims  to  be  dif- 
charged  from  accounting,  from  the  time  he  ceafccj  to  be  gover- 
nor of  Fort  Saint  George  iti  the  Eq/l  Indies,  which  he  alledges 
%iras  in  January  1755  ;  fo  that  although  the  jury  have  found  him 
to  be  bailiff,  and  liable  to  account  until  May  1755,  he  now 
fays»  and  infifls,  he  ought  not  to  account  for  any  longer  or  fur- 
tliercime  than  until  the  14th  oi  January  preceding. 

This  plea  before  the  auditors  (if  poffible)  is  more  direflly  con- 

"trary  to  the  finding  of  the  jury  on  the  laft  iffue  ;  for  the  defen- 

^t,  in  his  rejoixioer  to  the  replication  to  the  third  plea  in  bar, 

alledges,  that  on  delivering  over  of  the  goods  to  Salomons^  &c. 

all 
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all  his  (the  defendant's)  concern  in  the  tnift  ceafed  and  was  at 
an  end;  this  is  denied  by  the  plaintiff  in  his  fur-rejoinder;  and 
the  jury  have  found,  that  on  fuch  delivering  over  to  Salomons  bv 
the  defendant  Saunders^  all  his  concerns  in  thfc  truft  did  not  eeale 
nor  was  at  an  end :  and  now,  in  his  plea  before  the  auditors,  he 
prays  to  be  difc barged  from  the  time  of  fo  delivering  over  the 
goods.  Why  ?  becaufc  (as  he  fays)  by  delivering  them  over 
with  the  confent  of  the  plaintiff,  all  his  (the  defendant's)  con- 
cern did  at  that  time^  ccafe  and  was  at  an  end.  The  only  dif- 
ference in  the  two  pleas  is,  that  by  the  plea  in  bar  he  infifis, 
that  by  the  bare  delivery  over,  all  his  concern  in  the  truft  ceafed; 
and  by  his  plea  in  difcharge  before  the  auditors,  he  infifts,  that 
by  the  delivery  over  vfith  the  confent  of  the  plaintiff ^  all  his  con- 
cern  in  the  truft  ceafed  :  but  the  jury  have  found,  that*  his  c5n- 
cern  in  the  truft  did  not  then  ceafe ;  fo  that  if  an  iffue  was  to  be 
joined  upon  this  confent^  either  the  fame,  or  a  contradiflory  ver- 
di£l,  muft  be  the  confequence ;  i.  e.  the  jur)'  muft  fiud,  that  his 
concern  in  the  tnift  did  or  did  not  ceafe,  on  the  delivery  over  of 
the  goods  to  Salomons :  but  fuch  an  iffue,  which  will  endanger 
a  contrary  verdiQ  if  found  one  way,  and  will  be  nugatory  (by 
being  the  fame)  if  found  the  other  way,  will  not  be  endured  by 
the  court. 

If  the  plaintiff's  confent  was  material  in  the  deliver}"  over,  and 
upon  fuch  confent  the  defendant  is  intitled  to  be  difcharged  from 
•  accounting ;  it  would  have  been  proper  evidence  to  have  been 
given  upon  the  trial  of  the  former  iffue,  and  if  fuch  confent  had 
been  proved,  it  would  have  proved  the  iffue  for  him ;  1.  ^.  that 
the  defendant's  concern  in  the  truft  ceafed  upon  the  delivery  over; 
but  the  verdia  having  found  it  did  not  then  ceafe,  it  hath  found 
there  was  no  fuch  confent. 

This  is  like  the  cafe  of  Hughes  verfus  Drinkwater.  Hutt.  133. 
which  was  an  a£lion  of  account  by  Hughes  againft  Drinkwater^ 
for  receipt  of  i8/.  by  the  hands  of  one  IViliiam  Appowell^  to  the 
ufe  of  the  plaintiff;  the  defendant  pleaded,  ne  ungues  receivor 
per  manus,  &c,  and  found  for  the  plaintiff:  and  the  defendant 
before  the  auditors  pleaded,  that  he,  by  the  appointment  of 
IViHiam  Appowell^  had  paid  it  to  one  John  Marfh^  for  the  debt 
of  the  plaintiff;  and,  upon  demurrer,  adjudged  a  bad  plea,  and 
againft  his  former  iffue. 

So  in  the  cafe  of  Trefham  verfus  Ford^  Cro,  Eliz.  830.  <»r- 
count^  fuppofing  him  receiver  of  120/.  of  his  monev,  by  the 
hands  of  lavifor^  to  render  account ;  the  defendant  pleaded,  ne 
unquesfon  receivor^  (3c.  and  the  jury  find,  that  he  was  receiver 

of 
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of  fuch  a  fum.  Tlie  defendant,  before  the  auditors,  pleaded 
that  he  was  poffeffed  of  divers  obligations,  wherein  Francis  Tre^ 
^'^^w,  fon  and  heir  of  the  plaintiff,  was  obliged  unto .  him  in 
400/.- and  that  the  faid  Vavafor  paid  unto  him  this  120/.  in 
fatisfaftionof  tliofe  bonds;  and  thereupon  he  delivered  unto  him 
the  faid  bonds  to  the  ufe  of  the  plaintiff,  which  he  accepted : 
and  thereupon  the  plaintiff  demurred,  and  it  was  held  by  the 
whale  court  to  be  no  plea;  for  it  is  contrary  to  the  verdift  which 
found  him  to  be  receiver  to  render  account:  and  the  plea 
amounts  to  no  more,  but  that  he  was  not  receiver  to  account. 

Here  the  defendant  Saunders  pleaded  in  bar,  not  to  his  bailiffs 
but  is  found  to  be  fo  for  the  time  mentioned  in  the  declaration; 
and  now  .would  plead,  that  at  a  certain  period,  within  that  time, 
he  delivered  over  with  the  plaintiff's  affent.  If  fo,  and  this  plea 
could  avail  him  at  all,  then,  after  fuch  delivery  over,  he  was  no 
longer  his  bailiff;  which  is  contrary  to  the  verdift,  which  has 
^und  he  was  bailiff  for  the  whole  time  laid  and  mentioned  in 
^  declaration. 

Ii\  IxUw.  58.  the  plea  before  auditors  contridifted  his  own  • 
^ttiiffion  in  point  of  quantity  of  wheat ;  here  it  contradiSs  the 
nndixigof  the  jury  in  point  of /zW. 

4-  The  defendant  is  concluded :  for  an  iffue  was  tendered  to 
|he  defendant,  upon  this  very  matter  of  confenty  by  the  plaintiff 
J*^  l^£s  replication;  which  was  neglefted  to  be  taken  by  the  de- 
fencfant,  and  therefore  he  is  now  concluded,  notwithfbmding 
^^  f>roteftation  taken  in  his  rejoinder. 

1  •^  For  that  the  proteftation  is  not  againft  the  plaintiff's  averment 
*^  ™is  replication,  which  averment  is,  that  the  management  of  the 
coi^  figment  was  left  by  the  defendant  to  Salomons ^  without  the 
^^wi/Stji^  of  the  plaintiff;  but  the  proteftation  is,  that  the  manage- 
n^c*^^  of  the  confignment  was^i  left  by  the  defendant  to  Salo^ 
^'W'^^,  in  purfuance  of  the  intent  and  meaning  of  the  plaititiff, 

^*  ^his  faid  confignment,  and  not  by  agreement  between  the 

defendant  and  Salomons. 

N<)w  this  is  juft  what  I  faid  at  firft,  [namely]  that  by  the 
^cry  nature  of  the  confignment,  the  plaintiff  contents  to  either 
^f^  or  the  other  of  them  tranfafting  the  whole  bufinefs ;  but 
dot^  not  exempt  either  the  one  or  the  other  of  them  from  ren- 
Bering  an  account  thereof. 

arf/y,  But  if  the  proteftation  did  meet  and  extend  againft  the 
plainuff's.allcgation  and  averment,  that  the  management  of  the 

confignment 
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confignmcnt  was  left  by  the  defendant  to  Salomons j  without  the 
confcnt^oi  the  plaintiff;  yet  it  %vould  not  avail  the  defendant  to 
fave  him  from  being  concluded,  by  [his J  not  taking  iflue  upon  thai 
Tbc  effca  of  allegation  or  averment ;  for  a  proteftation  only  favcs  the  party  who 
•pfotrfta-      takes  it  from  being  concluded  by  a  matter  alledged  on  the  other 
****  fide,  on  whck  matter  the  party  protejling  could  not  takejjfut:  but 

fucii  matters  as  arc  efie£tua],  either  in  the  defendant  s  bar,  01 
in  the.  plaintiff's  replication,  and  which,  if  relied  on,  would  put 
an  end  to  the  fuit,  ought  not  to  be  taken  by  proteftation.  -  Plowd. 
6j6.  b.  Finch  3^9,  360.  And  there  tnc  cafe  was,  an  aflion 
oi  ddinue  by  one  as  executor;  the  defendant,  prote/iando  thai 
the  plaintiff  was  nC^t  conflituted  executor,  pleads  in  bar,  that  ad- 
miniftration  of  the  effefts  of  the  deceafed  was  committed  to  an- 
other perfon.  who  fold  the  goods  (for  which  the  a£lion  was 
brought)  to  the  defendant ;  ethoc  paratus  ejl  verificare:  unde  petit 
judicium  fiquer ens  ailionemfuampracUSam  vtrjus  eum  habere  de^ 
beaty  &c.  here  it  was  faid  by  WaHhe  Serjeant  [and  affented  to 
by  the  court]  **  that  the  matter  taken  by  the  proteftation,  viz, 
*'  the  making  of  the  plaintiff  executor,  might  haye  been  denied 
•*  bv  the  plea,  and  an  iffue  joined  upon  it ;  for  it  is  the  ground  oj 
•'  the  fuity  and  entirely  deftroys  the  plaintiff  ^s  atlion;  andfuch 
••  matter  which  is  the  effca  of  the  fait  of  the  party  cannot  betaJten 
•*  by  protefiation:* 

So  in  the  prefent  cafe,  if  the  plaintiff's  confcnt  to  the  deliver) 
by  the  defendant  to  Salomons  was  material  at  all,  the  iffue  ten. 
dered  in  the  replication  might  liave  been  taken  by  the  defeu" 
dant,  and  if  found  for  him,  would  have  dcftroyed  the  plaintiff*: 
action  :  but  the  defendant  avoids  taking  iflue  upon  this^  or  anj 
other  part  of  the  replication  ;  and  taking  this  by  proteftation 
(not  verbatim^  but  fcemingly)  rejoins  that  upon  the  deliver] 
over  of  the  effc6ls  to  Salo?nons,  [without  faying  with  or  zoithou 
plaintiff's  ccrjent^  all  his  concern  in  the  truft  ceafed  and  was  a 
an  end.  So  that  this  protrftation  is  againft  the  very  ground  ant 
gjjl  of  the  replication,  which  ought  not  to  be,  and  cannot  avai 
the  party  protefting. 

Another  reafon  why  the  defendant  cannot  have  any  advantage 
from  his  proteftsttion,  is,  becaufe  the  iffue  is  found  againft  hiraf 
for  then  it  avails  not  the  party  taking  it,  but  only  prevents  ; 
conclufion  where  the  iffue  is  found  for  him,  unlcfs  it  be  a  mat 
tor  which  cannot  be  pleaded,  or  on  which  iffue  cannot  be  joined 
J^lou'J,  276.  b.  Co.  Lit.  X24.  b.  Finch  359,  As  an  attioi 
by  a  villain  againft  his  lord,  and  the  lord  mak^es  proteftation  tha 
he  is  his  villain ;  and  pleads  the  other  matter  in  bar.  And  if  the 
be  at  iffue,  and  the  iilue  be  found  for  thQ  lord,  then  the  villaii 

3  i 
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js   ^  villain,  as  he  was  before;  but  if  the  ifliie  be  found  for  the 
-%-£!  Iain,  then  the  villain  is  free;  becaufe  tliat  the  lord  took  not 
at  tfae  beginningyc^r  his  plea^  that  the  villain  was  his  villain,  but 
t04:>j£4his  by  proteftation.     The  lord  might  have  pleaded  that  he 
w^^s^  his  villain,  and  iffue  might  have  been  joined  thereon.     Lit. 
fkS^  193.     Co.  Lit.  126.  a.     But  where  the  matter  cannot  be 
pleai4kd,  or  iffue  taken  upon  it,  it  fhall  be  faved  by  him  pro- 
teftixig,  though  the  iffue  be  found  againft  him.     As,  if  an  in- 
fant bring  an  a£^ion  againft  his  guardian,  and  appear  by  attor* 
ney   (which  none  but  of  full  age  fliould  do)  there  if  the  guar* 
diaia  takes  the  nonage  by  proteftation,  it  (hall  fave  him  irom 
all  niifchief,  becaufe  he  cannot  plead  it. .  Finch  ^59.     So  where 
one  enters  into  warranty,  and  taketli  by  protcftaijoii  the  value  of 
the  land,  this  fliall  fave  him  from  being  concluded  as  to  the  va- 
lue, although  the  plea  be  found  againft  him.     Co.  Lit.  j  26.  a. 
But  if  a  man  makes  proteftation  oi  a  thing  that  is  material,  if 
tlie  plea  be  found  againft  him,  he  (hall  be  concluded  of  all  that 
is  material  in  the  record. 


Now  in  this  cafe,  not  only  the  defendant  himfelf  infifts,  that 
the   matter  of  the  confent  is  material,  but  certainly  an  *  iffue  •  S^m^ 
mij^lit  have  been   taken  upon  it;  and  therefore,   the  iffue  he  whctli«r  a 
tendered  in  his  rejoinder  being  found  againft  him,  his  protefta-  bl'^tbe  r^! 
lion  doth  not  fave  him,  tut  he  is  concluded  from  ail  advantage  porter, 
of  fuchf(?ij^;2/'now. 

Another  objeftion  to  this  plea  is,  that  it  means  to  dlfcharge 
the  defendant,  and  yet  is  accompanied  with  a  prayer  of  an  al- 
lowance, which  feems  abfurd ;  for  if  there  be  any  claim  for 
an  ai/ovance,  it  jnuft  be  made  by  the  auditors  upon  taking  the 
account;  but  if  he  is  difchargcd  from  accounting,  no  allowance 
can  be  made. 

^^eant  Glynn  for  the  defendant, 

?•  It  is  objefted,  that  this  plea  before  the  auditors  is  no 
P\^»     fcecaufe  the  con/int  is  nothing  more  than  wliat  the  law 

}>  I>refume ;  the  plaintiff  originally  gave  his  confcnt  by 
inaki»-i^jt^g  defendant  and  Salomons  joint  bailiffs;  but  this  plea 
8^*  ''^rthcr,  and  infifts,  that  by  exprefs  confent  of  the  plaintiff, 
the  <ic^fendant  Saunders  was  difcharged  from  accounting,  the 
mora  Out  he  delivered  over  the  whole  effcfts  to  Salomons^  fo  is 
mulled  to  an  allowance  before  the  auditors,  the  confent  in  the 
pngiiial  contraS  or  confignment  to  the  joint  favors,  means, 

VhattHcy  (hbuld  tranfaS  the  affair  as  they  plcafed  between  them-r 

feivea  J  jjQt  ji^Jj  fubfcquent  confent^  given  by  the  plaintiff  to  the 

defendant 
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defendant  Saunders^  to  deliver  the  effcfts  over  to  Satomons^  is  in 
the  nature  ot  payment  or  accounting  to  the  plaintiff. 

2.  It  is  objeftcd,  that  if  this  is  any  plea  it  is  a  plea  which 
ought  to  have  been  pleaded  in  bar  to  the  action:  but  I  fubmit 
it  to  the  court,  that  it  is  not  a  plea  in  bar;  the  common  pleas 
in  bar  are,  "  I  never  was  bailiffs  a  rdeafe^  ox  plcHecomputavit:* 
but  this  is  neither  of  thofe  pleas :  it  appears  that  Saunders  the 
defendant,  was  once  accountable,  fo  he  could  not  plead  in  bar 
this  matter;  but  he  now  accounts  to  the  plaintifl*,  by  delivery 
over  of  the  effcfts,  with  his  exprefs  ^eni  to  Salomons^  and 
the  defendant  has  a  legal  right  to  have  a  judicial  account  fettled 
before  the  auditors ;  both  the  plaintilfand  defendant  arc  alters  in 
account^  and  the  defendant  may  have  a  balance  due  to  him  ;  it 
is  therefore  a  proper  plea  before  the  auditors,  becaufe  the  defen- 
dant is,  by  law,  to  render  an  account. 

3.  It  is  objefted,  that  this  plea  is  contrary*  to  the  verdift  of 
the  jury  ;  but  I  fubmit  it  to  the  court,  that  the  tin>e  men- 
tioned in  the  declaration  is  not  material,  it  being  laid  under  a 
z*ideljcei;  the  matters  in  iffue  before  the  jury  were  to  try,  whe- 
ther the  defendant  was  or  was  not  liable  lo  account  with  the 
plaintiff,  and  it  is  determined  that  he  was  liable  to  account,  and 
judgment  has  been  given  accordingly  ifuacl  computet^  and  now 
he  offers  to  account  before  the  auditors,  and  prays  an  allowance 
for  the  money  and  effefts  he  has  delivered  over  to  Salomons^  by 
the  exprefs  order  and  confent  of  the  plaintiff.  I  cannot  find  any 
determination  in  the  books  decifive,  touching  this  matter ;  but 
the  opinions  on  this  fubjeft  are  many,  and  variant ;  there  are 
many  cafes,  notes  and  hints,  in  the  books  which  claih  with  one 
another.  If  a  fa£lor  is  robbed,  it  is  a  difcharge  before  auditors. 
Where  one  delivers  a  thing  to  another  to  account  for  the  fanie;- 
and  afterwards  by  the' order  and  confent  of  the  plaintiff,  he  it- 
livers  it  over  to  another,  it  is  pleadable  in  difcharge  before  the 
auditors ;  and  fpecial  bailee  for  a  particular  purpofe  may  plead 
in  bar,  that  he  never  was  bailiff.  The  con/tnt  of  the  plaintiff 
given  to  the  dcfenflant,  to  deliver  over  the  effects  to  Salomons^ 
within  the  time  mentioned  in  the  declaration,  is  the  great  point, 
and  we  have,  in  this  plea  before  the  auditors,  tendered  an  iffuc 
thereupon  ;   but  the  plaintiff  hath  demurred. 

4.  As  to  the  proteftation,  it  is  objefled,  that  if  an  iffuc  had 
been  taken  upon  the  averment  in  the  replication,  it  would  have 
ended  the  matter;  but  I  fubmit  it  to  the  court,  it  doth  not  con* 
tain  matter  fufficient  to  have  ended  the  caufe. 


Burland 
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Burland  Serjeant — My  brother  Glynn  admits  that  the  ctmfent 
"^uld  be  a  nugatory  iiTue,  if  it  went  no  further  than  the  ori- 
ginal contraft  or  confignment.  After  fome  days  confideration, 
the  judgment  o(the  court  was  given,  to  the  following  cfTett. 

Lord  Chief  Juftide  W4/;»(7/ judgment  of 

the  court. 
After  having  fully^  dated  the   declaration  and  pleadings,  the' 
vcrdift  and  judgment  quod  computet ;  the  affignment  of  auditors 
and  the  plea  before  them,  to  which  the  plaintiff  hath  now  dc- 
marred,  the  chiefjufticc  proceeded  as  followeth. 

The  general  queftion'is,  whether  this  is  a  good  plea  in  dif- 
chaoj^  before  auditors  ?  from  whence  I  {hall  deduce  three 
queiuom. 

1.  Whether  abftraSed  from  the  proceedings,  with  refpeS  to 
Ac  laft  iflue,  and  the  veirdift  thereon ;  this  plea  before  the 
«iditors  vrould  be  good  after  the  verdift  on  the  nrft  iflue  ? 

«.  Siippofe  it  would  be  good  when  fo  abftrafledly  confidcred, 
whether  the  fa£b  now  pleaded,  have  not  been  tried  on  the 
third  plea  in  bar  ? 

S-  Whether  they  do  not  fland  admitted  on  this  record  ? 

It  was  did  by  my  brother  Glynn^  that  there  are  many  cafes, 

notes  and  hints  in  the  books,    which  ciafh  with,   and   coh- 

tradiSL  one  another,  which  is  certainly  true ;  and  the  more  we 

loot  into  the  books,   the  more  difficult  it  feems  to  reconcile 

them;  but  out  of  this  chaos  fome  material  lights  may  be  (truck 

out,  to  guide  us  in  this  cafe ;  and  although  we  cannot  reconcile 

ihcm  al^  yet  we  will  draw  fome  rules  out  of  the  whole,  which  I 

villmcnuon. 

*•  The  firft  rule  is,  that  whatever  matter  can  be  pleaded  in 
bar  to  the  aQion,  mull  be^  pleaded ;  and  that  whatever  matter 
wWch  may-  be  pleaded  in  bar,  cannot  afterwards  be  pleaded  be- 
fore the  auditors,  the  reafon  is  plain,  given  in  Styt.  411.  and  in 
»MS.  note  of -Ro/Cr,  which  I  have,  it  muft  be.fo  pleaded,  td 
ootid  trouble  and  charge  to  the  parties. 

«•  Rule.  Except  in  cafe  of  a  relcafe,  or  plcne  computavit:  M 
the  party  is  once  chargeable  and  accountable,  he  cannot  plead 
in  bar,  but  muft  plead,  before  auditors ;  thefe  exceptions  are 
becaufe  a  releafe,  and  having  ful1)r  accounted,  are  total  ex^ 
tiiifiion^  of  the  right  of  a£lion ;  Wnich  the  court  is  ta  judge 

Vol.m.  X  of. 


114  Easter  Term  10  Geo.  III.  I770i 

of,  and  even  in  thofe  two  cafes,  they  miift  be  pleaded  (pecial 
and  cannot  be  given  in  eviednce  on  ne  ungues  rccdvor.  Brow 
24.  25. 

3d  Rule.  Nothing  can  be  pleaded  before  auditors,  contn 
to  what  has  been  pleaded  before,  and  which  has  been  found 
verdift  ;  becaufe  it  would  introduce  either  contrary  verdi&s, 
two  verdifts  of  the  fame,  which  is  abfurd.  All  the  cafes  wh< 
the  pleas  have  been  reje£led  before  auditors,  were^  becaufe  tli 
might  have  been  pleaded  in  bar ;  you  fliaH  not  He  tt  a 
plead  before  auditors  what  you  might  liave,  before,  plead 
in  bar. 

\l  a  defendant  lias  paid  over  as  a  trufiee,  he  has  executec 
truQ,  and  then  it  is  a  bar  to  the  a3ion,  he  never  % 
accountable. 

This  being  fo,  if  the  fa£l  in  this  cafe  had  been  relevant  a 
material,  (which  we  think  it  is  not)  it  would  have  been  a  go 
plea  in  bar ;  becaufe  it  could  not  be  given  in  evidence  on  t 
general  iflue  of  ne  unques  bailiffs  for  it  would  contradi£l  that  ifli 
and  be  inconfillcnt  with  it. 

We  are  of  opinion  the  pica  is  bad,  and  that  the  reafons  giv 
by  my  brothers  Jtphjon  and  Burland  have  received  no  aniwe] 

The  plea  is,   that  the  defendant  delivered  over  the  effefts 

Salomons  wiih  the  confcut  of  the  plaintiff;  the  confaii  is  nothii 

'   unlefs  the  plaintiff  had  difcliarged  him  of  the  account ;  if  t 

plaintiff  had  confenUd  and  agreed  that  the  defendant  fliould 

no  longer  chargeable^  it  would  have  been  material ;  but  the  a 

Jint  is  nothing  more  than  is  implied  in  the  confign'ment ;  1 

every  confignmcnt  to  two  faSors  jointly,  imports  a  confcnt 

tbe  confignor  for  them  to  truft  one  another,  but  both  are  a 

fwerable  and  accountable  For  the  whole  ;  they  have, a  right, 

41  Ed.  3.  3.    the  contraft,  to  deliver  over  to  one  another.     Joint  £a£kors  « 

co-obligors,  and  are -anfwerablc  for  one  another,  for  the  who! 

and  if  none  were  anfwerable  but  the  faftor  who  imbezzled  t 

effefts,  it  would  be  juft  the  fame  as  if  that  one  was  only  intru 

ed :  perhaps  the  confignor  has  a  better  fecurity  by  configni 

-     his  goods  to  joint  faftors,  which  fecurity  o\ight  not  to  be  leuen 

or  Impaired  without  the  mod  clear  intention  of  the  confignc 

it  is  to  guard  againft  the  chance  of  a  fmglc  perfon  being  »3( 

*    ^  therefore  the  conftnt  is  nothing  more  than  the  confignmentu 

plies,  and  the  whole -record  admits  ;  they  afled  as  they  thouj 

pj-Qper  themfelves  rand  it  \\fpuld  be  very  a)>fur<i  to  infer  that  o 


EAstER  Tekm  10  Geo*  III.  1770.  116 

c>{  tliem  Was  dilcharged  from  the  truft,  by  their  a3ing  together 
in  the  common  tnode  of  joint  faSiors,  and  according  to  the  na^ 
turc  of  the  tranfa£lion  which  creates  the  truft* 

^  My  brother  Lagk,  to  (hew  that  the  confcnt  was  material,  cited 

f^rk  vcrfus  Lucas^  Sly.  430.  where  it  is  faid  by  RolU  Chief Juftice, 

that  payment  by  confent  is  a  good  plea  before  auditors ;  that  is 

^olv  a  didum,  and  the  j  ud^ment  was,  that  it  was  not  a  good  plea ; 

^na  vrhen  the  cafe  is  confidered,  it  has  nothing  to  do  with  con^ 

yf  *'»  or  the  diSum :  the  defendant  received  money  of  the  plain- 

J^ff  to  deliver  over,  and  accordingly  he  had  delivered  it  over;   , 

out  pleaded  ne  unques  receptor^  and  there  was  a  verdift  for  the  . 

P'^intiff,  and  judgment  ^uod  computet  againft  the  defendant; 

^hereupon  auditors  being  aflignea,  he  pleads  before  them,  in 

^^^^!2^  of  the  accoiinti  that  he  received  the  money  of  the 

P'^imift  to  delK'er  over,  and  that  accordingly  he  had  delivered  it 

^^^r ;  and  the  queftion  was,  whether  this  plea  before  the  auditors 

*^**  a  good  plea  in  difcharge  of  the  account  ?  and  it  was  ovcr- 

'"ylled,  and  held  ill,  becaule  it  was  a  plea  proper  to  have  been 

Pleaded  in  bar;  fo  the  didum  doth  not  apply  to /A^/ cafe ;  but  in 

'«^  ^afe  at  bar,  there  could  be  no  confent  by  the  plaintifFGe?^^ 

^**cr  the  original  confignment,  the  time  would  not  admit  of  it  j 

**Ut  i^c  lay  this  faft  out  of  the  cafe. 

It  "      ' 

*.  We  will  confider  the  proceedings  on  the  third  plea,  taking 
^  ^o  be  a  good  plea  in  bar,  that  the  plaintiff  confented  for  the 
^^fendant  to  deliver  over  the  eflTefts  to  Salomons;  and  be  this 
^^^r  (o  material,  can  it  be  pleaded  after  the  verdift,  or  as  it 
^^^ds  on  this  record  ?  If 'we  (hould  allow  this,  plea,  we  {hould 
^^mit  a  tnatter  to  be  pleaded  again,  which  hath  already  been  liti- 
S^^^ed  and-  tried,  and  which  would  contradift  the  veriift  of  the 
•^'^'y*  and  what  appears  on  record. 

^   The  merits  of  the  queftion  have  been  tried  upon  the  defen-    ' 

^*^nt*$  plea,  which  is,  that  the  governor  of  Fort  Saint  George 

**^^ft  \ft  confi^nee-;  he  fays,   when  I  was  governor  there,  this 

^'^ift  attach^  m  me  as  governor ;  fo  when  I  ceafe  to  be  gover- 

^^'^^r*  there  was  an  end  of  this  truft,  and  I  was  no  longer  ac- 

^^Huttable :  thcfe  are  the  defendant's  merits.    What  fays  the 

plaintiff  to  this?-rHe  replies,    that   the  management  of  the 

^onfigmnent  was  left  and  intrufted  by  the  defendant  Saunders  to 

^•WWr,  without  the  direftion,  confent^  privity  or  knowledge 

^  Ac  plaintiff. — ^Then  the  defendant  rejoins,  that  upon  his 

l^ivtngihe  Eaft  ladies^  andxeafing  to  be  governor  of  tne  Fort^ 

^  his  concern  in  the  trufl  or  management  of  the  goods,  &Cm 

.5^rcd  and  was  at  an  end. — ^The  plaintiff  fur-rejoins,  and  takes 

>ffttc  upon  that  fa&,''  which  is  found  againft  the  defendant. — If 

X  2       '  the 
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the  defendant  had  ^ven  this  matter  in  evidence  upon  that  iflset 
viz.  that  the  plaintiff  had  aSually  dffckargei  him  from  the  truft 
vrhen  he  cealed  to  be  governor,  this  evi&nce  jnuft  have  been 
received,  and  the  verditl  muft  have  been  acainft  the  plaintiff; 
but  no  fuch  evidence  was  offered  at  the  trial,  but  the  defendant's 
counfel  relied  upon  the  nature  of  the  confignment;  fothat  if  we 
Mfere  to  allow  the  prefent  pica  before  the  auditors,  and  iffue 
(hould  be  taken  upon  it,  the  cohfequence  would  be,  that  there 
muft  either  be  two  verdifts  the  fame  way,  which  would  be  nu- 
gatory; or  contradidory  verdi3s,  which  would  entaagle  the 
court,  infomuch  that  they  could  not  know  bow  to  give 
judgment. 

3.  Upon  this  record  it  appears,  and  ftands  admitted  by  the 
detendant,  that  the  care  of  the  confignnpent  was  left  and  intrufted 
by  him  to  Salomons^  without  the  direSion^  confent^  privity  or 
knowledge  of  the  plaintiff;  this  the  plaintiff  exprefly  alledges, 
whichv  meets  the  defence  of  the  defendant  in  his  third  plea,  and 
frights  and  ftartlcs  him  when  he  comes  to  rejoin,  and  make  his 
prote/tando ;v^hich  is  artfully  done,  but  does  not  reach  the  con^ 
Jent^  privity^  knowledge  or  dire&ion  oi  iht  ^XziTiiiS  \  thofe  words 
(I  (ay)  frighten  him :  but  fuppofe  the  proteftando  had  met,  in- 
c hided  and  reached  the  ver)*  words  pleaded  by  the  plaintiff  in 
reply  ;  then  there  are  two  rules  which  exclude  the  favinf  efifeSs 
WhaicMoot  of  a  proteftation  :  i/t,  Tliat  wirich  is  material,  iffuabie,  and  may 
proteftaSon!^  ^  pleaddl,  cannot  be  taken  bv  protelbtion.  Plozvd.  276.  Bo^. 
®°*  piacit.  296,  The  around  anci  effeS  of  the  fuit  cannot  be  taken 
by  protelUtion.  3id. — ^The  defendant  is  now  concluded  from 
faying,  that  the  conjmt^  £s?c.  of  the  plaintiff  is  not  material  and 
iffuabie;  for. in  this  pica  before  the  auditors  he  relies  upon  it, 
that  with  the  confent  of  the  plaintiff  he  delivered  the  cffefts  over 
to  Salomons;  and  in  his  rejoinder  he  protefts,  that  the  manage- 
ment of  the  confignment  was  left  by  him  to  Salomons ^  in  pur- 
fuance  of  the  intent  and  meaning  of  the  plaintiff  and  bis  can- 
rtgnm<^|it,  and  not  by  agreement  between  the  defendant  and 
Salomons  ;  but  doth  not  deny  in  his  rejoinder,  that  the  care  oi 
the  confignment  was  left  and  intrufted  by  him  to  ^Salomons^ 
without  the  confe^tt  of  the  plaintiff,  which  he  might  have  denied ; 
and  therefore  that  averment  Handing  upon  the  record,  not  an- 
fwercd  or  denied  by  the  defendant,  he  has  in  effeA  admitted  the 
fame  to  be  true,  and  is  therefore  now  concluded  thereby,  ^dh* 
A  proteftation  will  not  avail  the  party  taking  it,  where  the  ifluc 
is  found  ai^ainft.  him ;  (except  in  a  few  fpecial  cafes  men- 
tioned in  Co.  Lit.  126.)  here  the  iffue  is  found  againft  the 
defendant. — We  arc  all  of  opinion,  that  this  plea  before  the 
auditors  is  bad- 

Ivill 
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X   '^ivill  now  fay  a  few  words  of  what  we  at' fifft  thought  was 
a  Ixai^r-dfliip  upon  the  defendant;  who,  as  governor,  was,  by  the 
%xCstgc^  rules  and  orders  of  the  Eq/l  India  Company,  obliged  to 
ac  crept  of  thefe  confignments ;  but  we  have  now  changed  our 
opicmion  upon  this  head.     Becaufe^  if  a  man  accepts  a  con- 
figrnment,  he  is  fuppofed  to  know  the  confequences ;  and  fup« 
paling  the  accepting  the  government  obliges  liim  to  accept  the     . 
confignments,  yet  he  is  not  obliged  to  accept  the  government, 
and.  he  knows  the  confequences  of  fo  accepting  thereof :  befides 
here  are  great  emoluments  accruing  to  him  by  thefe  confignments, 
5/*- ^^rc«»/^.'confulage,  and  other  fees  and  profits.     When  a 
man  accepts  a  truft,  he  muft  go  through  wuh  it.     When  he 
left  India^  he  ought  to  have  taken  care  of  it.     He  might  have 
checked  his  co-fa£lor  Salomons  by  putting  the   fucceeding  go- 
vernor in  his  (the  defendant's)  {lead;  but  if  hechofe  to  repofe 
the  ^vhole  truft  and  confidence  in  his  co-bailiff,  he  muft  be  an*    . 
fwerable  for  him ;   and  here  he  received  the  profits  of  the 
confignments 

So  the  demurrer  muft  be  allowed,  and  the  plea  be  over-ruled, 
and  judgment  muft  be  entered  for  the  plaintiff. 

^Ve  havefome  doubt  how  the  judgment  muft  be  entered,  and 
al>out  the  damages,  [See  thefe  cafes  cited  by  the  chief  juftice, 
^  be  looked  into,  in  order  to  enter  the  judgment  rightly,  but 
"^  gave  no  particular  direftions  how  it  was  to  be  entered. 
^  I^on.  302.  2  Leon.  150,  192.  1  Brownl.  25.  Cro.  Eiiz. 
84-  806.  Winch.  ^.  AlUyn^i.  Lutw.  ^B.  After  citing  thefe 
c*fc»,  the  chief  juftice  faid  that]     , 

This  plea  in  truth  is  as  much  as  to  fay,  "  /  will  not  account 
witk^ou:*'  and  therefore  is  equal  to  making  default,  or  faying 
"^Jung,  nil  didt.  It  feems  to  us  the  judgment  fhould  be  for 
^^valuc  laid  in  the  declaration  ;  but  you  will  confider  of  this, 
p^ufc  the  plaintiflf  is  very  old,  and  if  he  dies,  it  is  faid  in 
feme  of  the  books,  the  whole  is  at  an  end,  and  you  muft  be- 
P?  again ;  but  whether  this  be  fo,  we  do  not  determine,  but 
?  '*  I>roper  to  be  expeditious ;'  for  this  caufe  has  been  depend- 
'"^5  ^^^'^^'^  years  (though  there  has  been  no  delay  in  this  couit) 
^'^t^    is  high  time  it  (hould  be  ended. 

^    ^^m  glad  to  fee  this  a£lion  of  account  is  revived  in  this  [SttBde.air, 

court: «  GwiUims^tvo. 

Ju^dment  for  the  plantiff,  per  toiam  curiam^  which  was  not 
catcr^^  until  the  next  Trinity  term,  as  appears  by  the  record, 

I  3  In 
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jBorRep.         In  the  vacation  after  EaJUr  term,  lo  Geo.  3.     Sir  Jofep^ 

ft  BUck.  Re  .  ^^^^^^  Kniglit,  an  honcft  man,  a  mod  learned  and  rightcou 

7J9«         ^*  judge,  was  uken  ill  at  church,  on  Whitfunday^  June  3d  1770 

.  and  died  op  Thurfday  following  fut  audivi)  about  four  o'clocl 

in  the  afternoon,  at  his  houfe  m  Jochy -fields^  Bedford-row^  Xa 

the  great  lofs  of  the  public,  and  of  this  court  in  particular 

wherein  he  fat  one  term  only.    Heu  !  nequeo  quin  fleam. 


TRINITY    TERM. 
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Goodtitle  verfus  Tombs.    C.  B. 


'T^HE  if\^ni\S Goodtitle^  on  the  deroife  of  his  leffor,  who  w 
^    tenant  in  common  of  the  lands  in  queflion,  with  the  no 


Oae  teiiaot  ia  I 
commoD  re- 

anorheria  defendant  T^;«^J,  recovered  judgment  and  pofleflion  in  ejef 
ment  againft  a  cafual  ejeflor  by  default,  and  afterwards  broug 
this  a3ion  of  trefpafs,  tor  the  recovery  of  damages  fuftained,  1 
being  kept  out  of  poffeffion  bv  his  companion  Tombs  from  tl 
time  of  the  demife  laid  in  the  oeclaration  in  eje£lment,  until  tl 
tim^  of  the  execution  of  the  writ  6f  pofleflion.  Upon  the  g 
neral  iflue  pleaded,  there  was  a  verdid  for  the  plaintiff,  damag 
1^/.  and  40J.  cofts,  fubje^l  to  the  opinion  oPthc  court,  up< 
this  queftionr  viz.  Whether  one  tenant  in  common  can  mai 
tain  this  a^Hon  againil  the  other,  to  recover  damages  for  the  e 
pulfion  and  mefne  profits  ? 


ejeAmeac  by 
defiolt. 
Trefi^ri  for 
tbf  mefne 
profita  lie«. 


ObjcAed  for 
the  dcfend- 


Serjcant  Glynn  for  the  plaintifl"— ^It  was  objefled  at  the  tr 
of  this  caufe,  that  although  a  tenant  in  common  may  mainta 
an  ejeftment  againft  his  companion,  upon  an  aftual  oufter,  ) 
he  cannot  have  this  a3ion  of  trefpafs  againft  him  to  recov 
damages,  and  the  mefne  profits  ;  and  in  fupport  of  the  obje£li( 
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'.^3LS     Cited  lit.feS.  322.  znA  Coke' s  comment  upon  it ;  who  fays, 

••  That  albeit  one  tenant  in  cpramon  takes  the  whole  profits,  the  i*  Mod.  567. 

•*  other  hath  no  remedy  bv  law  againft  him,  for  the  taking  of 

*»  xhc  whole  profit^  is  no  ejeftment :  but  if  he  drive  out  of  the 

**  land  any  ot  the  cattle  of  the  other  tenant  in  common  ;  or  do 

"  not  fuffer  him  to  enter  or  occupy  the  land,  this  is  an  ejeft- 

••  ment  or  expulfion  whereupon  he  may  have  an  ejeSione^rma 

••  for  the  one  moiety,  and  recover  damages  for  the  entry,  but 

•*  not  for  the  mefnc  profits". 

I  admit  he  couJd  not  recover  the  mefne  profits  in  the  very  Anfwer. 
aRxon  of  cje6hnent,  for  that  is  only  brought  to  recover  pol- 
feflion,  and  damages  for  the  aftual  trefpafs  ;  this  muft  be  Lord 
CoAcs  meaning  :  the  prefcnt  aftion  of  trefpafs  with  a  continuando 
far  the  mefne  profits,  is  confe^uential  upon  the  judgment  in  ' 
ejeament,  whether  againd  the  calual  ejeftor  by  default,  or  againft 
tnc  other  tenant  in  common  himfclf  after  a  verdift,  makes  no 
diflTerence;  the  ground  of  this  aftion  is  the  keeping  the  plain- 
tiflF  (that  is  to  fay,  his  leffbr)  out  of  pofTeflion,  and  if  he  can- 
not recover  in  this  aftion,  he  muft  be  driven  to  feck  remedy  in 
a  court  of  eauity,  which  this  court  will  prevent,  if  they  can 
poflibly  to  do  it  by  law;  I  rely  upon  the  cafe  in  2  Burro,  668. 
^vhcre  the  whole  doftrinc  in  this  matter  is  well  reported,  that 
this  afiion  well  lies,  as  well  at  the  fuit  of  the  nommal  plaintiflF 
in  ejeflment,  as  of  his  leffor. 

Burknd  King's  Serjeant  for  the  defendant, — ^The  principal 
<lucllion  is,  Whether  one  tenant  in  common  can  have  trefpafs 
^?*mfl  another,  to  recover  the  mefne  profits  ?     I  admit  this  is 
to   l>e  cbnfidered   as  the  aftion  of  the  lelfor  of  the  nominal 
plaintiff,  although  brought  in  the  riame  of  the  nominal  plain- 
tiff,   but  infift  that  one  tenant  in  commoyi  cannot  have  trefpafs 
tfuair^  claufum  fregit  againft  the  othcr^  for  their  jpoffeinrioh  is  aSalk.391. 
^^  aind  intiTe^  the  polfeflion  of  one  is  the  pofledion  of  both, 
fo  iliey  cannot  be  trefpaffcrs  upon  one  another,  for  each  of  them 
^^Y  enter  and  occupy  in  common  per  my  £5?  per  tout^  the  lands 
*M  tenements  which  they  hold  in  common.     Jjt.  Je3.   322. 
^a    Co,  Com.  andje3,^2^.    Bro,  Tenants  th  Common,  pt^  14. 
ifotiz  per  touts  les  juftices^   that  one   tenant  in  common  fliall 
^  liavc  an  aftion  of  trefpafs  againft  his  companion.    In  Salk,  4. 
fliiVzuW  vcrfus  DavUset  al'  it  was  agreed,  that  in  trefpafs  the 
defendant  cannot  plead  in  abatement  that  himfelf  is  tenant  in 
common  with  the  plaintiff,  biecaufe  he  may  give  it  in  evidence, 
and  that  will  prove  him  not  guilty.     Tenant  in  common  cannot 
^  *  diffeifor  without  an  aftual  ouftei*  of  his  companiori.     2 
^^'  39 *»  392-  and  in  2  Salk.  423.  it  is  faid,  a  tenant  in  corn- 
won  cannot  be  difteifed  on  an  undivdcd  moiety. 

Without 
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Without  an  atlual  ou^r  trefpafs  will  not  lie,  a  bare  takii^ 
the  whole  profits  is  not  an  ou/Ur ;  but  to  drive  tBe  cattle  off^ 
and  not  to  fuf&r  him  to  enter,  is  an  a£lual  ou/lcr. 

Tenants  in  common  muftfever  irt  real  and  mixt  a£lions,  they 
cannot  join  in  making  a  leafe  in  eieftment.  2  IVilfon  232.  buf 
they  muft  join  in  debt  for  rent  and  in  trefpafs,  becaufe  they  are 
to  recover  damages  jointly.  Two  tenants  in  common  of  a  tree 
and  one  cuts  the  whole  tree;  though  the  other  cannot  have  an 
a£lion  for  the  tree,  yet  he  may  have  an  a£lion  upon  the  cafe  for 
the  fpecial  damages  by  cutting,  as  w^here  one  tenant  in  com- 
mon deftroys  the  whole  flight  of  pigeons.  2  Ld,  Raym.  737, 
738. — ^Trover  dothi  not  lie  for  one  againft  the  other,  becaufe 
the  poflefTion  of  one  is  the  poITeflion  of  both.  1  Salk,  2^. 
— ^Two  tenants  in  common  of  a  Ihip,  aQion  lies  not  for  carrymg 
it  away;  but  it  was  held  upon  a  fecond  trial,  that  for  deilroying 
it  the'a£lion  laid.  Cafes  m  time  of  LordiCm^,  touching  chat, 
tels  real,  yJtf  Ut.feR.  323.  By  thej?a/.  ^Ann.  cab.  iS.JeQ.  27. 
A^iion  of  account  may  be  brought  and  maintainea  by  one  tenant 
in  common,  his  executors  and  adminiftrators,  againu  the  other 
9S  bailiflT,  for  receiving  more  than  comes  to  bis  juft  (hare « or 
proportion,  andagainflt  the  executors  and  adminiflrators  of  fuch 
tenant  in  common ;  this  feems  to  be  a  declaration  by  the  le- 
^flature,  that  before  that  ilatute  an  aflion  of  the  prefent  kinci 
would  not  lie. 

Wilmot  Chief  juftice— Before  the  time  of  Hen.  7.  plaintlK  in 
eje6l'ment  did  not  recover  the  term ;  but  until  about  that  time, 
the  mefne  profits  were  the  meafure  of  damages.  I  brufh  out  of 
jny  mind  all  fiSion  in  an  cjeftment,  the  nominal  plaintiff,  and 
nominal  defendant,  the  cafual  ejeSor,  the  dramatis  pcrfona  or 
ailonsfabula^  and  confidcr  the  recovery  by  default,  or  after  a 
verdia,  as  the  fame  thing,  viz,  a  recovery  by  the  lefTor  of  the 
plaintiff,  of  his  term  againft  the  tenant,  in  the  aftual  wrongful 
bofleflion  of  the  land.  By  the  old  law  and  pra£lice  in  an  a£tion 
of  ejeftment  (as  I  before  faid)  you  recovered  nothing  but  da« 
mages,  the  meafure  whereof  was  the  mefne  profits ;  no  term 
was  recovered ;  but  wh^  it  became  eftablifhed  that  the  term 
^ou!d  b(B  recovered,  the  ejeftmerit  was  licked  into  the  form  of 
a  real  aftion  ;  the  proceeding  was  in  rcm^  and  the  thing  itfelf ; 
the  term  only  was  recovered,  and  nominal  damages,  but  not  the 
jnefne  profits ;  whereupon  this  other  mode  of  recovering  thjp 
mefne  profits  in  an  aftion  of  trefpafs  was  introduced,  and  grafte4 
upon  the  prefent  fiftion  of  ejeflment ;  and  I  take  it,  that  the  pre- 
fent a£lion  is  put  in  the  place  of  the  ejeftment  at  common  law, 
which  was  indeed  a  true,  and  not  a  fiftitious  aftion,  and  in  whicU 
the  mefne  profits  only,  and  not  the  termi  were  recovered,  for  it 

was 
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v»  no  xjther  than  a  mere  afiion  of  trefpafs.    You  have  turned 
me  out  of  pofleflion,  and  kept  me  out  ever  fince  the  demife  laid 
in  the  declaration,  therefore  I  defire  to  he  paid  the  damages  to^ 
the  value  of  the  mefne  profits  which  J  loft  thereby ;  tliis  is  jufl^ 
and  reafonable.    See  jijlin  and  Parkin.    2  Burro.  683. 

Conilflf  Jufticc — It  muft  be  taken  for  granted  in  this  cafe,  that  Bre.  TiA 
™rc  was  an  aBtial  ou/Ur^  and  that  the  defendant  kept  him  out  P*^*  *3* 
from  the  time  of  the  demife  till  the  judgment  in  the  ejeftment ; 
"^  plaintiff  in  this  cafe  is  not  confined  to  the  very  mefne  profit^ 
^^^y%  but  he  may  recover  for  his  trouble,  &c.     I  have  known 
j^**!'  limes  the  value  of  the  mefne  profits  given  by  a  jury  in  this  • 

-fort  ot  a3ion  of  trefpafs;  if  it  were  not  to  befo  fometimcs,  com^ 
P'^at  juAice  could  not  be  done  to  the  party  injured.    This  ac- 
f^n  may  be  brought  either  in  the  name  of  the  nominal  plaintiff 
^^  tlie  eje£lment«  or  by  his  leffor ;  it  follows. the  eje3ment  as  9 
^^cr^ffary  confequence:  the  judgment  in  ejeflment  by  default  is 
^f  the  very  fame  effeft  in  this  cafe  as  if  it  had  been  after  a  ver- 
niQ:  ;  and  the  court  will  intend  every  thing  poffible  againlt  thf 
?^f«endant,  that  there  was  an  aftual  oujler^  it  that  were  neceffary 
^^     t^his  cafe;  but  I  think,  proof  of  the  judgment  in  ejeQment, 
*^<1^  the  writ  of  poffeflion  executed,  was  furacient  in  this  cafe  to 
*^^»~Vant  a  verdia  for  the  mefne  profits. 

^2hief  Juftice  Wilmot — Damages  are  not  confined  to  the  mere 
'^^^^t  of  the  premifes;  but  the  jury  may  give  more,  if  they  pleafe, 
^    3cny  brother  Gotdd  hath  truly  obfervcd.  ; 

.Judgment  for  the  plaintiff;  ahfcntt  Lord  Commiffioner  Bn* 
^l^9^irft,inCanc\ 


Sir  William  Blackftone  Knight,  late  one  of  the  Judges  of  the  See  5  Batr. 
l^^*^g*s  Bench,  being  appointed  a  judge  of  the.  Comtoon  Pleas,  ^^P»  *3^ 
ift    t.hc  room  of  Mr.  Jufiice  Yates^  lately  deceafcd,    took  his 
pU^cc  in  court. 

Paflett  verjus  Godfphall  Efq.  and  others,  Juftices  of 

Peace  for  the  county  of  Surry.     C.  B.  Roll  329.        t^'^^e 

,  againft  the 

'Y'^^  plaintiff  declares  in  a  fpecial  aflion  of  trefpafs  upon  j«**'c«?^ 
the  cafe;  and  thereupon  complains,  that  whereas  the  dc-  ^'fiJfingto 
Icndants  for  divers  years  faft  paft  have  been  and  ftill  are  juftices  onetiicsnce 
rtour  lord  the  King,  affigned  to  keep  the  peace  of  our  faid  j^j^^JP*V 


\ 
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Jord  the  King  in  the  county  of  Surrv^  and  alfo  to  hear  and  At 
termine  divers  felonies,  trelpaiFes  and  other  mifdemeanors,  com 
mitteJ  within  the  fame  county;  and  whereas  the  fame  plaintifi 
•for  divers  years  laft  pafled,  hath  dwelled,  and  ftill  dwelleth,  i: 
th<;  parifh  of  Hafcoma  in  the  county  afbrefaid,  wjthin  the  weftcr 
divifion  and  hundred  of  Blackhcath  in  the  faid  county,  he  th 
faid  plaintiff,  on  the  13th  day  of  September^  in  the  year  of  ou 
Lord  1769,  at  Guildford  in  the  county  aforefaid,  did  make  af 
plication  to  the  defendants,  (being  then  and  there  met  an 
afiembled  together  at  a  general  meeting  of  his  Majefty's  jufticc 
of  the  peace  for  the  faid  county,  a£ling  for  the  faid  weftem  di 
vifion  and  hundred  of  Blacktuatk  in  the  faid  county,  for  liceni 
ing  perfons  to  keep  common  inns  and  alehoufes)  to  grant  to  hii 
the  plaintiff  a  licence  to  keep  a  common  inn  andalehoufeat  th 
faid  parifli  oiHafcomb;  fuch  common  inn  and  alehoufc  being  the 
greatly  panted  at  the  parifh  of  Hajcomh:  and  then  at  Guudfor 
aforefaid  was  ready  to  produce,  and  offered  to  produce  to  tk 
defendants  fo  met  andaffembled  toj^cther,  a  ccnificate  under  th 
hands  of  JB.  R  B.  J  B,  J  B.  WG.  TW.  WS.  Jl 
jfP.  HL.  C  E.  ES.  JS.  and  JVM.  then  being  rcpm 
able  and  fubftantial  houfekecpers  of  the  parifh  of  Hcjcom 
aforefaid,  fetting  forth  the  plaintiff  to  be  a  perfon  of  good  fam< 
▼fc«  r»j«-  and  of  fober  life  and  converfation  ;  yet  the  defendants,  we 
coTOt  bre-  knpwing  the  premifes,  but  not  regarding  their  duty  as  fuc 
fifiog  plain,  juflices  as  aforefaid,  and  wrongfully  and  maliciouily  contrivin 
fiffaikence.  and  intending  to  opprefs  and  injure  the  plaintiff,  on  the  fai 
13th  day  oi September t  in  the  faid  year,  at  Guildford  zforchid,  di 
mofl  unlawfully  and  unjuflly,  and  againfl  their  duty  as  fuc 
juflices  as  aforefaid,  refufe  to  grant  to  the  plaintiff  fuch  licenc 
fdComt.  as  aforefaid.  And  whereas  alfo  the  defendants,  for  divers  yea: 
lafl  paff,  have  been  and  flill  are  juflices  of  our  lord  the  Kin| 
afligned  to  keep  the  peace  of  the  faid  lord  the  King  in  the  fai 
county  of  Surry,  and  alfo  to  hear  and  determine  divers  fclonie 
trefpaffes  and  other  mifdemeanors,  committed  within  the  fan 
county;  and  whereas  the  plaintiff,  for  divers  years  lafl  pa)l,liai 
dwelled,  and  Aill  dwelleth,  in  the  faid  parifh  of  Ha/comb  in  tl 
coui\ty  aforefaid,  within  the  weflem  divifion  and  hundred  < 
Blackneath  in  the  faid  county,  he  the  faid  plaintiff,  on  the Tai 
1 3th  day  of  September,  in  the  faid  year,  at  Guildford  aforefai* 
did  make  application  to  the  defendants,  (being  then  and  the; 
met  and  affembled  together  at  a  general  meeting  of  his  Majelly 
jufliges  of  the  peace  for  the  faid  county,  afting  for  the  (a 
weflern  divifion  and  hundred  of  Blackheath  in  the  faid  count 
for  licenfjng  perfons  to  keep  common  inns  and  alelioufes)  1 
grant  to  him  the  plaintiff  a  licence  to  keep  a  common  inn  ar 
alehoufe  at  the  faid  parifh  of  Hafcomby  fUch  common  inn  ar 
alehoufe  being  then  j^eatly  wanted  at  the  laid  parifh  of  Ha 

coml 
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•  comb:  and  then,  at  Guildford  aforefaid,  was  ready  to  produce* 
SLnd  ofTered  to  produce  to  the  defendants,  fo  as  laft  aforefaid 
l>eiiig  met  and  affembled  together,  a  certificate  under  the  hands 
of  }B.  RB.  JB.  JB.  JVC.  TW.  W S.  jf  L.  JfP. 
^  JL.  CE.  ES.  7S.  and  fVM.  then  being  reputable  and 
fubfianiial  houfeholders  of  the  parilh  of  Ha/coma  aforefaid,  fet- 
ting  forth  the  plaintiff  to  be  a  perfon  of  good  fame,  and  fober 

life  and  converfation ;   yet  the  defendants,  well  knowing  the  Thegnva. 

firemifes,  but  not  regarding  their  duty  as  (uch  juftices  as  afore-  "»^"  •"  ^*»* 
add,  and  wrongfully  and  malicioufly  contriving  and  intending  to  J  fo"  rcft!!finj| 

•  oppfefs  and  injure  the  plaintiff,  on  the  faid  13th  day  of  SepUm-  to  receive  a 
her^  in  the  faid  year,  at  Guildford  aforefaid,  did  moft  unlawfully  "^^'^.^5,*  ^ 
auid  unjuftly,  and  againft  their  duty  as  fuch  juftices  as  aforefaid,  g^^fa„J. 
rcfufe  to  receive  from  the  plaintiff  the  faid  laft-mentfoned  cer-  andchuraaer. 
liBcate  under  the  hands  of  the  faid  JB.    RB.    JB.    J B. 

U^C.  TW.  WS.  JL.  JP.  HL.  CE.  ES.  JS.  and 
jy  M,  to  the  damage  of  the  plaintiff  of  500/.  and  therefore 
lie  brings  -fuit,  &c.  To  this  cfeclaration  the  defendants  demur 
l^nerally ;  and  the  plaintiff  has  joined  in  demurrer. 

Serjeant  Ltigh  was  prepared  to  fupport  the  demurrer  foe  the 
defendants  ;^  but  the  court  called  upon  Serjeant  Glynn ^  of  coun- 
fcl.  for  the  plaintiff,  to  fupport  this  a£lion  if  he  could  :  where- 
upon he  faid,  that  as  this  was  an  injury  laid  in  the  declaration  to 
«i  done  to  the  plaintiff  wrongfully  ana  malicioufly,  and  with  an 
intent  to  opprefs  and  injure  him,  he  thought  the  a£lion  well 
laid,  and  that  the  fa£ls  alledged  in  the  declaration  were  very 

I>roi)er  to  be  laid  before  a  jury ;  but  cited  no  cafe  to  prove  any 
^ch  afiion  as.  this  had  ever  been  brought  againft  juftices  of  the 
P^*cc.  So  without  hearing  Serjeant  Leigh  for  the  defendants, 
^  court  gave  judgment  foe  them. 

,   ^tlmot  Chief  Juftice— The   legiflature  hath  intrufted  the 
juftices  of  peace  with  a  difcretionaiy  power  to  grant  or  refufe*  •[SeeR.r; 
Itcences  for  keeping  inns  and  alehoufes;  if  they  abufe  that  power,  ^^|^**i^ 
®^  Qiiibehave  themielves  in  the  execution  of  their  office  or  au-  jc  B.  691.J 
thority,  they  are  anfwerable  criminally,  by  way  of  information, 
1^.  /f.  I  cannot  think  a  juftice  of  peace  is  anfwerable  in  an 
<&on  to  every  individual  who  aflcs  him  for  a  licence  to  keep  an 
^  or  an  alehoufe,  and  he  refufes  togrant  one;  if  he  were  fo, 
i           there  would  be  an  end  of  the  commiflion  of  the  peace,  for  no 
[           «ttn  would  aft  therein.     Indeed  he  is  anfwerable  to  the  pub- 
^  hcifhe     • 


^^  individual,  toucnin^  the  matter  in  queftion,  in  an  aQion. 
tvcry  plaintiff  in  an  aftioit  muft  have  an  antecedent  right  to 

brinj^ 
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brin^  it;  the  plaintiEThere  has  no  right  to  Jhave  a  licencet  unl 
the  jufticcs  think  proper  to  grant  it,  therefore  he  can  have 
right  of  a£lion  againft  the  juftices  for  refufing  it. 

Gould  Juftice — I  am  of  the  fame  opinion.  There  have  b 
great  abufes  committed  by  inn-keepers  and  alehoufe-keepert,  s 
therefore  the  legiflature  have  wifely  given  the  juftices  a  i 
crctionary  power  to  grant  licences  to  fuch  perfons.  as  d 
ihall  judge  proper. 

Black/lone  Juftice — ^This  matter,  I  think,  is  wholly  in  • 
difcretion  of  the  jufticcs;  there  muft  be  a  right  of  a6lion,  beC 
a  man  can  bring  it;  here  is  no  rights  therefore  no  a£Uon  lies 
this  cafe. 

Judgment  for  defendants ;  abfent  Lord  Commiflioner  BaikM 
in  Cane' 


Anonymous. 

nr'HIS  was   an  aftion  againft  the  huftjand  and  wife,   foi 
-*-    debt  contrafled  by  her  dumfola.     After  judgment  agai 


them,  they  were  both  rendered  to  prifon  in  difcharge  of 
bail;  and  not  being  now  charged  in  execution,  it  was  m6\ 
that  the  wife  might  be  difchargcd  out  of  cuftody  oii  comin 
bail. 

Hofbind  and       Per  curiam.    TThe  rule  and  praSice  is,  that  where  there 
wife  rendered  judgment  and  execution  againft  both  the  huftiand  and  wife, 
S^enVinVif.    ^^"  "^t  be  difchargcd ;  but  if  they  be  both  in  cuftody  up 
charge  of        mtfne  procefs^  the  wife  (hall  be  difcnarged  upon  common  ba 
kjii,  the  wife  in  the  prefentcafc  they  are  rendered  to  prifon  in  difchaige 

uij^^a^ion.  ^^*^'^  '^^'^'  ^^^  "°^^'  ^"  ^"^  '^"^^  fituation  as  if  bail  had  never  be 
'  put  in  for  them ;  fo  are  really  in  prifon  for  want  of  bail  to  l 
firft  prr)cefs;  and  not  being  charged  in  execution,  the  wife  m 
be  clifcharged  out  of  prilon.  See  2  5/rfl.  1167,  1237*  12; 
1  Wiljon  149.  In  Trin.  1750,  Coffin^  Execylor^  veifus  Felt 
Ux,  B.  R.  hufband  and  wife  were  rendered  in  difcharge 
fhcirbail;  before  execution,  it  was  moved  that  flie  might, 
difchargcd  on  common  bail,  which  was  ruled  accordingly. 
Trin.  1754,  f^^^t^oi  verfus  Butler  G?  Ux\  B.  R.  hufband  a 
wife  wcie  both  in  execution;  Praii  obtained  a  rule  to  Ih 
caufc  why  the  wife  fliouUl  not  be  difcharged  out  of  cuftod 
but  per  curiam,  where  judgment  and  execution  arc  agai 
hufband  and  wife,  (lie  (hail  not  be  difcharged,  but  only  wF 
the  is  in  cuftody  uj)on  m^jntpiocejs. 

Frogmon 
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^rogmorton*    on    the     demife    of    Robinfon   verfus  •  [Throg- 
Wharrey.     C.  B.'  »°^';j  ^ 

JC^JECTMENT    of  one    mefTuage,    one  cottage,    twenty  J. R.furrea- 
"^*^    acres  of  land,  twenty  acres  of  meadow,  and  twenty  acres  J^J^'^i^nl,^^ 
of  pafture,  with  the  appurtenances,  in  Hemingbrough^  otherwife  t^g  „(•«  of  M. 
'ff^imbroughf  in  the  county  oiYork,     Upon  the  general  iffue,  this  A.  (whom  be 
<=aixfc  was  tried  before  Mr*  Juftice  Gould  at  the  laft  affizes,  when  j^^J"**/^^J 
^    vcrdift  was  given  for  the  plaintiff,  fubjeft  to  the  opinion  of  Sc'Seirsof 
*lus  court,  upon  a  cafe  ftated  in  the  words  following,  viz.  their  two 

bodies,  feems 

That  John  Robinfon,   being  feifed   in  fee  according  to  the  infj^fji 
ouftom  of  the  manor  of  Hemingbrough,   of  the   premifes  in  nil  in  M.  A. 
<lucftion  in  this  c^ufe,  being  copyhold  held  of  the  faid  manor,  «»««««*• 
on  thtjirjl  day  QlAugvJl  \  J 20,  furrendercd  the  famc,.according  B^jj-g^jn^jj^ 
to     the  cuftom  of  the  faid  manor,  to  the  vji  of  Mary  Arnall  next  term 
r^uhom  he  that  intended  to  marry)  and  the  heirs  of  their  two  bodies  (p^^-  PJ* 
i^zziJFullv  to  be  begotten:  andfor  default  offuch  ffue,  to  the  ufe  ^^iJ^^t M.  a 
^A^   right  heirs  qj  the  faid  John  Robinfon.  only  took  an 

eftate  for  liivy 

That  the  faid  marriage  took  effcd;  and  afterwards,  (to  wit)  at  ^'^Ij  ^"^'J; 
•  court  held  for  the  faid  manor,  on  the  2ift  day  oiOSober  1720,  derstotfee 
5*^^  faid  Mary  was  admitted  tenant  to  the  faid  premifes,  accord-  *»f*>f»  of  the 
»"^  to  the  faia  fuirender.  to  the  uji  of  tlufaid  U^ry    and  the  ^„*-,«2jf 
^Z^^s Of  their  two  bodies  laufully  to  be  begotten,  andfor  default  of  band. 
-•^^^-^  ]ffu€,  to  the  ufe  and  behoof  of  the  right  heirs  oftJuJaid]oha 
*^*>l)infon,  according  to  the  cu/lom  of  the  faid  manor. 

That  the  faid  Mary  died  in  1735,  leaving  John  hereldeft  fon, 
^^gotten  by  the  faid  John  Robinfon  her  hiyband,  which  fon  was 
*^*>irn  in  die  year  1722. 

That  the  faid  j^^A/3  Robinfon,  the  fon,  died  in  1745,  leaving  th# 
•^Clor  of  the  plaintiff  his  only  fon  and  heir,  born  in  that  year, 
'^^ho  was  duly  admitted  tenant  to  the  faid  premifes  in  the  year 

TThat  by  the  cuftom  of  the  faid  manor,  huf^ands  are  entitled 
tor  life  to  thp  inheritance  of  their  zuives,  in  the  nature  of  tenants 
W  the  curtejy^  whether  the  tvife  is  feifed  before  the  coverture  or 
mcrwards. 

,  That  JiAn  Robinfon  the  furrenderor,  furvived  his  wife,  and  con- 

^nucd  in  poffeffion  until  the  year  1746,  when  he  furrendered  the 

F^nuics  m  queftion,  to  the  delendant  in  fee ;  who  was  admitted, 

i  and 
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and  hath  been  in  pofTeffion  ever  fince;  and  that  the  {aid  J6^ 
Robin/on f  the  furrcnderor,  died  in  the  year  1767. 

lliat  John  Robin/on,  the  furrendcrori  conceiving  himfi 
tenant  in  tail,  under  the  furrender  and  admittance  in  1720,  d 
the  proper  a£l  to  bar  an  eflate  tail,  provided  fuch  eftate  %v 
vcftcd  in  him,  according  10  the  cuftom  of  the  faid  manori  pi 
vious  to  the  furrender  to  the  defendant  IVharrcy* 

This  cafe  was  argued  laft  Eafter  term,  by  Serjeant  Ltigh  I 
the  plaintiff,  and  Serjeant  Glynn  for  the  defendant :  it  was  argu 
again  in  the  prefent  term,  by  Serjeant  Nares  for  tha  plainti 
and  Serjeant  Jcphfon  for  tlic  defendant. 

1  Roli.Rfp.       For  the  plaintiff  it  was  contended,  that  this  was  an  eflatc 

41*'  fpccial  tail,  executed  in  Mary  Arnall^  the  wife  of  John  Robinj 

jj*"*  ■"*        tlic  fcttler  ;  on  the  other  fide  it  was  infifted,  that  (he  only  to 

Dyer  97.        ^^  eftate  for  life,  with  a  contingent^  remainder  to  the  heirs 

icy Ic  315.      their  two  bodies  ;  that  a  contingent  remainder  muft  veft  to  \ 

JlanU  the  particular  eftate  ends,  or  never  can;  that  (he  dyiM 

lier  hufhand's  life-time,  no  eftate  could  ever  veft  in  their  10 

for  nrmo  fjl  hares  vivtntis.     Upon  both  the  arguments  the  coi 

had  great  doubt,  no  cafe  being  cited  on  either  fide  that  dy^ 

applies,  fo  as  to  govern  the  prefent  cafe :    the  court  gave 

opmion  upon  either  of  the  arguments,  but  feemed  inclined 

think,  as  this  was  a  fcttlement  on  marriage,  with  intention 

the  parties  to  provide  for  the  wife  and  the  iffue  of  the  m; 

riage,  that  the  wife  took  an  eftate  in  fpecial  uil  executed  in  h< 

but  ordered  the  cafe  to  be  argued  again. 

UlUrius  Conciliu 

Anonymous. 

,  TT  was  faid  by  Bathurjl  Juftice,  and  not  denied  by  the  reft 
^  the  court,  that  if  a  mail  who  has  a  right  of  common  un 
the  lord's  wafte,  for  cattle  levant  and  coucliant  on  his  land,  li 
charge  the  common,  the  lord  cannot  for  that  caufc  dlftra 
for  the  lord  cannot  judge  thereof.  It  was  alfo  faid  by  IVih 
Chief  Juftice,  that  it  a  man  turn  his  cattle  into  BlacAacre^  yfhi 
he  has  no  right,  and  they  efcape  and  ftray  into  my  field  for  w; 
of  fences,  he  cannot  excufe  himfelf,  or  juftify  for  his  cat 
trefpafling  in  my  field.  And  it  was  faid  by  Blaci/ione  JuM 
that  where  a  man  turns  in  his  cattle,  under  fome  colour 
right  of  common,  the  lord  cannot  diftrain ;  but  if  it  appears 
has  no  right  at  all,  he  may  diftrain* 

MICHAELMi 
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Johns  vtrjiis  Whitley  and  others.    C.  B^ 
Cornwall  JOSEPH  WHITLEY,  late  of  thfc  parifli  of  Lanky ^  Trefpafrtritli 


(to  wit)  ^  drock,  in   the   county  aforefaid,   vittualler,   Ed-  *^*S!^' 

ward  Whitley,  late  of  the  parifli  of  Saint  Winnow,  j^l^!^- 
n  the  faid  county,  hufbandman,    and  jPeter  Bcnnet,  late  of  the  €ifermiit*et 
feme  place*  hufbanditlan,  were  attached  to  anfwer  to  JoAn  Johns,  abmnmnnm^ 


f^tlcman,  in  a  plea,  wherefore,   with   force  and  arms,  they 
^te  and  entered  the  clofes  of  the  faid  John,  in  the  parifli  of 
^»^  Winnow  aforefaid,  in  the  feid  county  of  Cornwall:  and  trod 
"Own^confumcd  and  fpoiled  the  grafs  and  corn  of  the  faid  John, 
^f  the  value  of  ten  pounds,  there  lately  growing,  with  feet  m 
'J^ikinff;  and  cat  up,  trod  down,  conmmed  ana  fpoiled  other 
^^  grais  and"  com  of  the  faid  John,  of  the  value  of  other  ten 
pounds,   there  alfo  lately  growing,   with  certain  cattle;    and 
'^ped,  mowed,  cut  down,  apd  felled  other  the  grafs  and  corn 
®f  the  faid  John,  of  the  value  of  one  hundred  pounds,  there 
■**^  lately  ftanding,.  growing  and  being,  and  took  and  carried 
*^y  the  fame,  and  converted  and  difpofed  thereof  to  their  own 
^.*^  i  and  with  the   wheels  of  carts,  wagijons  and  other  car- 
'fJ^Kcs,  tore  up,  turned  up,  fubverted  and  Ipoiled  the  foil  of  the 
^d  John,  in  and  of  the  faid  clofes ;  and  alfo  wherefore  with 
torce  and  arms,  they  the  faid  Joftph,  Edward  and  Ptttr,  at  the 
pnfli  of  Saint  Winnow  aforefaid,  reaped,  mowed,  cut  down  and 
Wled,  other  the  grafs  aiid  corn  of  the  faid  John,  of  the  value  of 
^!^^  one  hundred  pounds,  there  lately  ftanding,  growing  and 
^ng,  and  took  and  ^carried  away  the  lame,  and  converted  and 
^fpofcd  thereof  to  their  own  ufe;  and  alfo,  wherefore  the  faid 
jy^pk,  Edward  and  Peter,  with  force  and  arms,  at  the  parifli  of 
S«n/  Winnow  aforefaid,  feized,  took  and  carried  away,  othe^  th^ 
grafs  and  corn  of  the  £aid  John,*  of  the  value  of  other  one  hun- 
dred 
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dred  pounds,  there  lately  found,  and  converted  and  difpofed 
thereof  to  their  own  ufe;  and  did  other  wrongs  to  the  faid 
John,    to    the  great   damage  of  the   faid   John^   and   againfi 
the   peace  of  our  lord   the  now  King,  G?c.     And  thereupon 
the   faid  John,    by   John  Kimhtr    his'   attorney,    complains ; 
Declaration,     for  that  the  faid  Jojiph,  Edward  and  Peter,  on  the  firft  day  of 
iftCounifor   July,  m  the  year  our  Lord  one  thoufand  fcven  hundred  and 
entering  *"    lixty-eight,  and  on  divers  other  days  and  times  between  that 
clofes,  fpo'U    day  and  the  firft  day  oi  Odobcr  then  next  following,  with  force 
ing  the  grafs    j^^j  2xm%  broke  and  entered  the  clofes,  (to  wit)  one  clofe  called 
wiih*cat:k*°    ^^^l  Park,  one  other  clofe  called  Three  Pieces,  otherwife  The 
.  a«.  and  for    Three  Pieces,  one  other  clofe  called  Dinny  Boivt,  one  other  clofe 
mowrg  and    called  Lane  End,  one  other  clofe  called.  Bove  Town,  atvl  fix 
canyhg'away  o^^er  clofes  of  the  faid  John,  in  the  pariih  of  St.  Winnow  afore^ 
the  fame  and    faid,  in  the  faid  county  o{  Cornwall;  and  trod  down,  confumed 
whhcarts,&c.  ^nd  fpoiied*  the  grafs  and  corn,  (to  wit}  wheat,  barley  and  oats, 
fciTof  pijun-    ^^  ^^^  '^'^  John,  of  the  value  of  ten  pounds,  then  there  grow- 
tif.  ing,  with  feet  in  walking ;  and  cat  up,  trod  down,  coiilumed 

and  fpoiled  other  the  grals  aiid  com,  yto  wit)  other  wheat,  bar- 
ley and  oats  of  the  faid  John^  of  the  value  of  othfer  ten  pounds, 
there  then  growing,  with  certain  cattle,  (to  wit)  with  horfes, 
mares,  geldmffs  and  oxen ;  and  reaped,  mowed;  cut  down  and 
felled,  other  die  grafs  and  corn,  (to  wit)  other  wheat,  barley 
and  oats  of  the  faid  John,  of  the  value  of  one  htindred  pounds, 
there  then  Handing,  growing  and  being,  and  took  ^nd  carried 
away  the  fame,  and  converted  and  difpofed  of  the  fame  to  thdr 
own  ufe;  and  with  the  wheels  of  carts,  waggons  and  other  car- 
riaffcs,  tore  up,  turned  up,  fubvertcd  and  fpoiled  the  foil,  (td 
wit)  five  hundred  perches  of  the  foil  of  the  laid  Jokrt,  in  and  df 
md  Count  for  the  faid  clofes ;   and  alfo  for  that  the  faid  Jofeph,  Edward  and 

^ir*  *"ft   ^^^^^  ^^  ^^  f^'^  ^^^  ^^y  ^^J^y*  ^"  '**«  y^2r  of  our  Lord  onci 

^a"wn^f*    thoufand  feven  hundred  and  lixtv-eiffht  aforcfJiid,  and  on  divers 

pUintiff,  tnd  other  days  and  times  between  tnat  day  arid  the  firft  day  of  Oc- 

carrying  It      f^f^^  ^^im  next  following,  with  force  and  arms,  at  the  pariQi  of 

***'*  St.  JVinnow  aforefaid,   mowed,  reaped,   cut  down  and  felled, 

other  the  grafs  and  com,  (to  wit)  other  wheat,  barley  and  oats 

of  the  faid'  John^  of  the  value  of  other  one  hundred  pounds, 

there  then  ftandinff,  growing  and  being,  and  took  and  carried 

away  the  fame,  and  converted  and  difpofed  thereof  to  their  own 

3d  Count  for  ufe,    and  alfo  for  that  the  faid  Jofeph^   Edward  and  P«/«r, 

taking  and      ^^  ^j^^  j-^^j  j  {jj.g^  j^iy  ^j:  July^  in  the  year  aforefaid,  and  on  diven 

awlyoiker     Other  day s  and  times  between  that' day  and  the  faid  firft  d^)r  of 

grafs  and       Ofloher  then  next  following,  with  force  and  arms,  at  the  parifli 

^iLntiff^***     of  St.  Winnow  aforefaid,  'leized,  took  and  carried  away,  othctf 

'  "^   '        the  grafs  and  corn,  (to  wit)  Qxie  hundred  cart  loads  of  other 

grafs;  one  hundred  cart  loads  of  other,  wheat  in  the  ftraw,  one 

hundred  cart  loads  of  other*  barley  in  the  ftraw^and  one  hondred 

cait 
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tATt  loads  of  other  oats  in  the  ftraw,  of  the  faid  John,  of  the  value 
«i  othw  one  hundred  pounds,  tliere  then  found,  and  converted 
and  difpofed  thereof  to  iheir  own  ufe,  and  did  other  wrongs  to  the 
faid  yohn^  to  the  great  damage  of  the  faid  John^  and  againft  the 
P^cc  of  our  faid  lord  the  now  King ;  wherefore  the  faid  John  fays 
^  he  is  injured,  and  hafth  fuftained  damage  to  tjie  value  of 
^c  hundred  pounds,  and  therefore  he  brings  his  fuit,  f!i?c. 

And  die  (aid  Jofeph,  Eduard  and  Peitr  Bennett,  by  Knorvling  tftpiea* 
*«ep<w/  their  attorney,  come  and  defend  the  force  and  injury.  ^^^^ 
^hcD,  6?r,  ami  fky^  iha  they  are  not  guilty  of  the  trefpafs  afore-  ^ecimiioiu 
^'<1,  «ibo\'^  hiid  to  thrir  charg6»  in  tnanner  and  form  as  the  faid 
JoAm  hath  «bove  thereof  complained  agaihjll  tliem,  and  of  this 
'^y  put  thcmfclvcs  upon  the  countr)%  &€,     And  for  further  adpi^awta 
JP'caas  to  the  breaking  and  entering  the  faid  clofes^  in  the  faid  ^n^^'thlf 
^claration  mentioned,  in  wliicli>  ^r.  and  treading  down^  con-  clofciin  the 
fujuiog  and  fpoiling  the  grafs  there  lately  growing,  with  fed  in  dtcUration, 
?^IJuiig,  and  eating  up,  treading  down,  confumingand  fpoiling  the  JjJ^^^^*  *2 
f<U<i  other  grafs  there  alio  lately  growing,  with  the  faid  cattle  in  the  eatinf,  scc 
***<1  declannion  mentioned,  and  with  the  wheeh  of  carts>  waggons  the  other 
^^c&otber  carriages,  tearing  up,  turning  up,  fubverting  and  fpoiling  *"^'  ^"^ 
^^^  foil  of  the  laid  clofes  by  the  faid  Jofeph,  Edward  and  Peter  w;thc*rt",&c 
^'9mwttt,  above  fuppofed  to  have  been  done,  they  the  faid  Jc>feph,  i^\yvn%^  «pc. 
^«^«wirrfand  Peter  Bennett,  by  leave  of  the  court  here  to  tliem  for  **^*^*»  ff". 
^i*  Durpofe  granted,  according  to  the  form  of  the  ftatute  in  fuch  \^\^^  '    . 
^^^e  lately  m^c  and  provided,  fay,  that  the  faid  John  ought  not 
^^     lave  or  maintain  hi^  faid  action. thereof  againft  themf ;  becaufc  That  hefbie 
tiic^^v  fa)%  that  beforp  any  of  the  faid  times  when^  fi?c,  one  Chrif-  Smet^^* 
'j^^-^  U^Tis  Efq.  was'feifcd  in  his  demefne  as  of  fee,  of  and  in  ^""lie  C°* 
^^^  fiiid  clofes  in  which,  £?c.  and  being  fo  feifed  thereof,  he  H.  wis  feiVed 
t»^  laid  Chrificpher  Hams,  long  before  any  of  the  faid  times  ^J*«  ^^^ 
^*^«B,  (Sc.  (to  wit)  on  the  4th  day  of  July ^  in  the  year  of  our  which,  &c, 
•^J>«d  one  thoufand  feven  hundr<rd  and  twenty,  at  the  parifh  and  by  in- 
^  «Skt»e  Winiufto  aforefaid^  by  a  ceruin  indenture  then  and  there  J^.^^*^" 
^'^^le  between  the  faid  Chnji'Opher  Harris  of  the  one  part,  and  ^^  ^^j.  K. 
^•■•"K  J$km  Knight  of  the  other  part,  (one  part  of  which  faid 
^^^^Otturc,  fealed  with  the  feal  of  the  faid  Uirijiopher  Hams, 
*J*y  the  faid  Jofefh,  E^dward  and  Peter,  bring  here  into  court, 
^^  date  whereof  uthe  iame  day  and  year  lad  aforefaid)  demifcd 
*J^  laid  clofes  in  which,  £?c.  to  the  laid  John  Knight;  to  hold  for 99 yean 
'"^  fame  to  the  faid  John  Knight,  his  executors,  adminillrators  J^^'|^  *"** 
***^  tfligiis,  for  and  during  the  full  time  and  terra  of  fourfcorc  ekherof theoi 
^  nineteen  years,  fully  to  be  compleat  and  ended,  if  Peter  Aouidfoiong 
'^kt  and  Aftf ry  Knight,  fon  and  daughter  of  the  faid  John  !|^^j,J^* 
"^(jfe,  or  either  of  them,  Ihould  fo  long  live;  the  faid  term  if^tiw^'. 
^  WBimence  and  begin  inimediately  after  the  death  and  deceafe  d-tth  o»  £. 
^  fdward  MiUhclL,  or  oiher  determination  of  tlie  eftatc  then  ^  *«*• 
Vol-ia  .  f.  fubfifting 
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whereby  J» 
K.beume 
inddcd  CD  the 
faid  clofcs, 
expedanc  on 
ths  death  of 
E.  M.  Set, 
That  after- 
wtfdfy  and  be- 
fore any  of 
the  tinoet 
wbeiif  arc 
the  f^  E. 
M.  ficd,  &c 


And  ].  K. 
tf'ierwfjrdt 
encered  upon 
the  laid  clnfes 
dnd  WW  pof- 
fiffcd;  and 
bi*ing  &  poT- 
ieflr<:d, 

the  Cud  M. 
K.  alter  Mrards 
died. 

And  the  de- 
fendant fur- 
thcff  fay  chat 
J.  K.  afier. 
wardf ,  and 
before  any  of 
the  times 
when,  &c. 
zyia^  hit  will, 
and  the  faid 
P.  K..  eieciu 
tOTt  »nd  died 
potleirvd  of 
the  faidckifei. 

By  which  P. 
K.eateredand 
waspoHcflredj 
and  betbre 
any  of  the 
tim;s  when, 
demifed  the 
fimc  to  ee- 
fcndant 
Whklry  for 
one  ycK )  >Q^ 
to  horn  year 
to  year  at 
will,  and  (a 
long  u  the 
rft^teofP. 
K.  inooid 
continue* 


fubflfting  of  and  in  the  faid  premifcs ;  by  virtue  thereof,  the  jai^  -^ 
John  Knight  bcciunc  intitled  to  the  faid  clofes  in  which.  £>c^       — 
Tor  the  fdid  term  lu  demifcd  to  him  as  aforefaid,  expedant  oi  ^ 
tlic  death  of  the  faid  Edward  IjJiU/ifU^  or  other  determination  oc^^^^ 
the  eftatc  then  fubfilling  of  and  in  the  faid  clofes  in  which,  0^     — -^ 
and  determinable  as  aforefaid:    and  the    faid  Joftph  Edwat  "" 

WliitUy^  and  Pfter  Btnndt^  further  fay,  that  afterwards,  and  Ion 
before  any  of  the  faid  times  when,  £?(:.  (to  wit)  on.  the  17th  (' 
of  Novembtry  in  iiw.  year  of  our  Lord  one  thoufand  feven  huir  J 
dred  and  forty,  at  the  pariih  of  Saint  Winnow  aforefaid,  the  fa 
Edward  Mitchell  died;  and  thereupon  the  eftate  fubflfting  of  as 
in  the  faid  clofes  in  which,  Qc.  at  the  time  of  the  making  of  tli^ 
faid  dcmife,  ccafcti  and  determined;  and  the  faid  John  Kmghm^ 
by  virtue  of  the  premifes,  afterwards  (10  wit)  on  the  firft  da-^- 
of  December^  in  tiic  faid  year  of  our  Lord  one  thoufand  fcve 
hundred  and  foity,  cntereci  upon  the  faid  clofes  in  which,  &c 
and  was  poflciFed  tliereof  for  the  faid  term  fo  demifed  to  him  ; 
aforefaid,  determinable  as  aforefaid ;  and  the  faid  John  Kxigi 
being  fo  poil'eired  thereof  as  aforefaid,  the  faid  Mary  Kmgfi 
afterwards,  and  before  any  of  the  raid  times  when,  &c.  (to' wit 
on  the  firil  day  of  Manh,  in  the  year  of  our  Lord  one  thoulan^ 
leveu  hundred  and  forty -five,  at  the  pariQi  of  Saint  WTiwi^c^ 
aforefaid,  died:  and  the  fai<l  J*]/fph  Edward  Wkitl<y^  anc 
Peter  Benn-tt^  further  fay,  that  the  faid  John  Knight^  bcina  fc 
polfeilcd  of  the  laid  clofes  in  which,  Qi.  for  the  term  aforeUid 
determinable  as  aforefaid,  he  the  faid  John  Knight  afterwards 
and  before  any  of  the  faid  times  when.  &c.  (to  wit)  on  the  fir^- 
day  ot  yipri/[  m  the  year. of  our  Lord  one  thoufand  fcvcL::^^^ 
hundred  and  fifty -four,  at  the  pariih  of  Saint  Winnow  aforefaid  -^^ 
duly  made  his  lait  zvill  and  tellainent  in  writing,  and  thcreb^iig^^. 
conftitutcd  and  appointed  the  faid Pt/.r  Am^A/ executor  thcrcot  :^ 
and  afterwards,  and  before  an}'  of  the  faid  times  when,  £?c-  (to  wii^^„.,*i*^  - 
on  the  fame  day  and  year  aforefiid,  at  the  parifli  oi  Saint  WinnovG^."^''^ 
aforefaid,  died^fo  p/dfeired  of  the  faid  clofes  in  wli^ch,  &c,  h^^  ^ 
means  of  which  faid  premiics,  the  faid  Ptter  Knight  afterwards^      -^ 

Sto  wit)  ou  the  fan^.e  day  and  year  lall  aforefaid,  entered  into  th^     "^ 
aid  clofes  in  which,  (iJr,  and  was  polfeifed  tliereof  for  ths 
refiducof  the  term  atorcfaid,  determinable  as  aforefaid;  and  be^ 
ing  fo  poflefled  thereof,  he  the  faid  Ptfer  Knight  afterwards,  and 
before  any  of  the  faid  times  when,  £yc.  ^towit)  on  the*^fccomf 
day  of  lebruary^  in  the  year  of  our  Lorn  one  thoufand  fevcn 
liundred  and  fixiy-feven,  at  the  pariih  of  Saint  Winnow  afore» 
faid,  demifed  tlie  faid  clofes  in  which,  &c.  with  the  appurte* 
nances,  to  the  faid  Jofrph;    to  hold  the  fame  to  him  tne  faid 
Jojiiph  from  thenceforth,  for  the  fpace  of  one  whole  year  thea 
uexl  following,  and  fo  from  year  to  year,  for  fo  long  time  as 

-  tha 
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"^lie  find  Pder  Knight  knd  the  hH  Jofeph  flkmld  pleare,  and  the 
^Hifc  knd  intereft  of  the  faid  Peter  Knight  in  the  Tame  preihifts 
Mhijuld  continue;  by  virtue  whereof  the  faid  Jojtph  aftcru-ards,  By  virtue 
^to  wit}  on  the  third  day  of  February^  in  the  laid  year  of  our  Sjf fj'^ 
JLoitl  one  thou fand  fevcn  hundred  and  fixty-feVen,  entered  into  tereiin/wM 
^fce  fatd  clofe3  ih  which,  &c.  with  the  appurtenances,  and  was  pofleiTed, 
pofle/ied  thereof;  and  being  fo  pofleffed  thereof,  he  the  faid  *^iV^fp 
^Jpfrpk^  before  any  of  the  faid  times  when,  C3c.  and  during  the  k.  ploughed 
iife-timr  of  the  hid  Pder  Knight ^  (to  wit)  on  the  firft  day  of  aiKl  Towed 
February  in  the  year  of  our  Lord  one  thouCind  feveh  hundred  th«clofet 
^md   fixty-eight,  ploughed  the   taid  clofes  in  virhich,  6?f.  and  ]k'^.^'bj. 
Jowed  the  fame  with  corn,  (to  wit)  wheat,  rye,  barley  and  oats  ;  fore  the  frme 
c«Dcl    the   faid    Joftph    Edward    Whitlty,   and    Peter   Bennett,  "^^'^v^f^^^ 
further  fay,  that  after  the  faid  Jp/eph  M  fowed  the  faid  clofes  f^^^*^' 
«ji  -which,  67r»  with  corneas  aforefaid,  and  before  the  faid  corn  died,  where. 
Xvas  ripe,  and  fit  for  reaping  and  cutting,  (to  wit)  on  the  twen-  "P®"  k"  ftW 
ftieth  cUy  oi  March,  in  the  laid  year  of  our  Lord  one  thoufand  ^^^^  **'' 
£even  hundred  and  fixty>eight,  the  faid  Peter  Kriifht  died,  (to  ceafed,aod 
^v^it)   ^  the  parifli  aforc/aid ;  and  thereupon  the  faid  demife,  fo  be  delivered 
imade  by  the  faid  Peter  Knight  to  the  faid  Jafeph  as  aforefaid,  J^^J^'" 
^eeaifed  and  dctem^tned ;  and  the  faid  jfpfeph,  on  the  fame  day  and  piMotiA;  t» 
year  lad  aforefaid,  quitted  and  delivered  up  the  pofleilion  of  the  whom  the 
laid  clofesv  in  whicii,  C3c.  to  the  faid  John  Johns,  to  whom  the  f*^*gj*" 
Sune  then  belonged;   and  the   faid  Jofepk  Edward  Whitley,  '^"'* ' 


id  Prfer  Bennett,  further  fay,  that  in  the  time  of  harvcft  then  th^  corn  was 
jicxt  following,  and  as  foon  as  the  faid  corn  was  ripe  and  fit  for  ripe,  the 
reaping,  (to  wit)  at  the  faid  feveral  times  Vhen,  &c.  he  the  <Jefcndantt 
raid  Jofepk  in  his  own  right,  and  the  faid  Edward  Whitley  and  ^"a^'^. 
JPcier  Bennett^  as  his  fervants,  and  by  his  command,  entered  into  and  fo  ezcufs 
^hc  faid  fcveral  clofes  in  which,  &c,  and  by  the  ufual  ways  there  ?**^^fP*\ 
in  order  to  cut  down^  mow  and  reap  the  faid  corn,  and  did  JJSii^^nm 
Chen  cut  down,  mow-  and  reap  the  fame ;    and  alfo  did  enter 
intQ  the  faid  fcveral  clofes  in  which,  &r.  with  the  faid  c^tle,  ^ 
^arts,  \iraggons  and  other  carriages,  in  the  faid  declaration  men. 
Cioned,  in  and  by  the  ufual  way  thefe,  in  order  to  carry  away 
Che  fame  com,  and  did  carry  away  the  fame;  and,  in  fo  doing, 
t.hey   the   faid  Jpfeph   Edward    JVhitley,    and    Peier  Bemett, 
xieceflacily  and  unavoidably  did  tread  down,  fpoil  and  confume  a 
little  of  the  grafc  there  then  growinjf,  with  their  feet  in  walk- 
ing, and  with  the  faid  cattle  in  the  faid  declaration  mentioned  ; 
and  the  laid  cattle  did  by  ftealth,  and  againft  the  will  of  the  faid 
Jfojipk  Edward  Whitley,  and  Pekr   Bennett,    fnatch  and  eat 
itp  a  little  other  of  the  grafs  there  then  alfo  growing ;  and  the 
laid    Jf/iph   Edward   Jvhitley,  and   Peter   Bennett,    on    that 
occafion,  with  the  wheels  of  the  faid  carts,  waggons   and  other 
cairiagBs  in  the  faid  declaration  mentiohedy  nccelTarily  and  un- 

KS  avoidably 
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avoidably  did  a  little  tear  up,  turn  up,  fubvert  and  fpoil,  th< 

of  the  (aid  clofes ;  doinj^  as  little  damage,  on  that  occafioi 

J. .  .    .      they  poffibly  could :  vrhich  are  the  fame  breaking  and  enu 

r<fli*  bre^k'    ^^^  ^^^  clofes  in  the  faid  declaration  mentioned ;  and  trea 

itg,  tH*        down,  confuming  and  fpoiling  the  grafs  there  lately  groii 

with  feet  in  walkmg ;  and  eating  up,  treading'down,  confui 

and  fpoiling  the  other  grafs  there  alfo  lately  growing,  wit! 

faid  cattle  m  the  Taid  declaration  mentionedf;  and  with  the  w 

of  carts,  waggons  and  other  carriages,  tearing  up,  turnin| 

fubverting  and  fpoiling  the  foil  of  the  faid  clofes,  whereof  the 

John  Johns  hatli  above  complained  againft  them  ;  and  this 

are  ready  to  verify:    wherefore  'they  pray  judgment,  i 

(aid  Jfonn  Johns  6ught  to  have  bis   aiore(aid  atiion  th 

againfl  thcrn^  67c* 

Repticadon         And  the  (aid  John  Johns,  ^s  to  the  faid  plea  of  the 

totlMpiea      Jo/fph  Edward  WhitUs  and   Peter  Bennett^    fecondly  5 

Iw^to  part  pJ^^ided  in  bar,  as  to  tnc  faid  breaking  and  enteringthe 

ofthecref-      clofes  Called  Wall  Park,' dwA.  Three  Pieces,  otherwife  ihe 

P*ft>  ▼'<•       Pieces,  parcel  of  the  faid  clofes  in  the  faid  declaration  menti 

»nl  the  three  *"^  in  which,  £?r.  and  treading  down,  confuming  andfp 

piecvi.  the  grafs  tliere  lately  growing,  with  feet  in  walking;  and  c 

up,   treading   down,   confuming    and  fpoiling  the   faid 

grafs  the^e  alfo  lately  growing,  with  the  faid  cattle  in  th< 

declaration  mentioned  ;  and  with  the  wheels  of  carts,  waj 

and  other  carriages,  tearing   up,  turning  up,    fubverting 

'  fpoiling  the  foil  of  thofe  clofes  above  done,  fays,  that  h 

any  thing  above  in  that  plea  alledged,^  ouglit  not  to  be  \ 

from  having  his  aforefaid  a6tio|i  thereof  maintained  againft  \ 

•  Confcfffi        becaufe  he  fays,  that  true  it  is,  that  the  faid  ChriJIopher  I 

^8*8  HfJd  in    ^'^'  ^^**  feifed   in  his  demcfne,  as  of  fee,  of  and  in   th 

frt,  and  all      clofes  in  this  replication  above  particularly  mentioned, parce 

the  reft  or* the  and   in   which,  &l,  and    dcniifcd   the  (ame.to  the  faid 

timc^/de.      Knight^  for  the  faid  term  iu  the  faid  plea  in  that  behalf 

livrring  up     tioucd,  Commencing  and  determinable  as  therein  is  menti 

pofleffion  to     and  that  the  faid  Edward  Mitchell  aftenvards  died,  and 

of'thiltofM    "P^"  *****  ^^^^'  ^^^  ^**^  ^*^^^  fubliftirig,  of  and  in  thofe  < 

In  which,  &c.  P^u'cel,  G?c.  in  which,  &c.  at  the  time  of  the  making  i 

laid  demife  to  the  faid  John  Knight  ceafed  and  detern 

and  that  the  (aid  John  Knight  entered  upon  thof6 '  (aid  < 

f)arcel,  &c,  and  in  which,  £3c.  and  was  po(reired  therpof  i 
aid  term,  fo  thereof  demifed  to  hira  as  aforefaid,  Heterni 
as  aforefaid ;  and  being  fo  tliereof  poflTefted,  the  faid  Mary  I 
died;  and  that  the  faid  John  Knight  being  fo  poirefFed 
faid  clofes  above  in  this  replication  particularly  mentioned^  1 
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t«im  aforefaid,  determinable  as  aforefaid,  lie  the  faid  John  Knight 
made  his  laft  will  and  tcAament    in  writing,  and  thereby  conlli- 
tutcrd  and  appointed  the  faid  Peter  Knight  executor  thereof,  and 
aftervards  there  died,  to  pofTefled  of  thofe  clofes,  parcel,  G?f. 
and  that  by  means  of  the  faid  premif^  the  faid  Peter  Kntght  entered 
into  thofe  clofes,  parcel,  &t:.  and  in  which,  &c,  and  waspoflefled 
thereof  for  the  rcfidueof  the  faid  term,  determinable  as  aibrefaid; 
and  being  fo  pofleffed  thereof,  he  the  faid  Peter  demifed  the  faid 
clofes  above  in  this  replication  particularly  mentioned,  in  which, 
£?r.  parcel,  £?c.  with  the  appVirtcnanccs,  to  the  [aid  Jb/eph;  and 
tbat»  by  virtue  thereof,  the  faid  Jofeph  entered  into  thofc  clones,  par- 
cel, 3r.  inif  hich,  £?c.  with  the  appurtenances,  and  was  thereof  pof« 
fcfTed;  and  being  fo  pofTefled  thereof,  he  the  faid  Jofeph^  during 
the  life-time  of  the  faid  Peter  Knight^  ploughed  thofie  clofes,  and 
fowcd  the  fame  with  corn  j    and  that  after  the  faid  Jofeph  had 
fo  Town  the  fame  with  corn  as  aforefaid,  and  before  the  ifaid  corn 
was    ripe  and  fit  for  reaping  and  cutting,  the  faid   'Peter  Knight 
died  ;  and  that  thereupon  the  faid  demife,  fo*  m^de  by  ^be  laid 
Peter  Knight  Xq  the  laid  Jofeph  ^s  aforefaid^  ceafed  and  deter^ 
»ined ;  ^d  the  faid  Joftph  quitted  and  delivered  up  the  poffef. 
fion    of  ^hofe  clofei^  to  tt^e  faid  Jchnjahns^  to  whom  the  fame 
then  belpnged,  a$  the  fijid  Joj'eph  Edward  Hlkitle)\  and  Peter 
Bennett^  bai'c  abqve  in  the  faid  ple^  iij  bar  alledged :  but  the  faiid  But  plaJntlff 


jet  c>r  U^  the  Lfid  premifes  thcrd>y  derpifed,  or  any  paft  thereof,  jf^  f^ 

^^  ^»y  Pfifpfl  or  perfons,  otherwife  than  from  year  to  year,  (and  1.K,  flwpid 

<>qiy  m  f^aflure^  and  not  to  tillages  without  licence  in  writr  J^j^^J^^, 

ffom  th^  (ffid  Ckrijiopher  Harris^  his  heirs  or  afligns,  fir^  wife  than 


^nd  o)|t4incdf  that  men  and  from  thenceforth  it  Ihould  and  from  year  to 
^««iit  be  Uwful  fo  and  fbr  the  faid  ariflopher  Harris,  his  heirs  J2J A^* 
^  ^ISgns^  int^  t^  (aid  thereby  demiled  premifes  with  the  ap-  ture,ando^ 
P^v^.enanc.e$,  to  r^renter,  and  the  fame  to  have  again,  retainr  totiiUfr,  ii 
^^M^flefs  and  enjoy,  as  in  his  and  their  former  right  ?ind  eftate  T^Jfit  fotc. 
^'^     bid  indenture,  or  i^ny  thin^  therein  conuined  to  the  con-  iiTJoa  hit 
^f^^'^  in  any  wife  nQtwi|thilanding ;  as  by  the  faid  indenture  heiri,  ftc  t» 
(fpl^tion  beinff  thcreuntQ  Ji^d)  may  at  large  appear.     And  the  «^n»* 
«*<!  Jfoha  further  fays,  tha^  the  taid  Chriftopher  Harris,  after  the  Ao4rbe 
?*tmgof  the  faid  indenture^  and  long  before  any  of  the  fjiid  f^"^^^^' 
^«a«s,  vhen,  fi^c.  (to  wit)  on  the  fccond  day  of  Q3ober,  in  the  theftJc.  h. 
year  of  our  Lord  one  thoi^fipid  fcven  hundred  and  fiyenty-two,  tftBrmakinf 
*^^ne  jjarifli  aforefaid,  being  feijied  in  his  demeft^e  ^s  of  fee*  Jj^^^*^** 
^  *ild  10  the  reuerjion  of  9nd  in  the  faid  fevcral  clofes  in  which|  ^y  ^^  ^ 
^^*  Mrltlji  the  appurtenances,  fubje£l  to  the  faid  demife  therof,  timM  wCo, 

^;^^l«f<Bfe9fdicRfcrfiAB,madthbwiU,tiiddeTircdtlMfi^  «i4><^»v«4t 

K  3  duly 
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duly  m^t  his  lad  will  and  tenam«nt  in  writing,  and  thereby 
gave  and  devifed  the  faid  reverjion  of  and  in  the  faid  clofes  in 
which,  Qc,  arnongd  other  things,  with  the  appurtenances,  to 
one  William  IJams^  to  hold  the  fame  with  the  appurtenances, 
to  him  the  faid  William  Harris,  and  his  heirs  and  afltgns  foi 
ever;  and  afterwards,  and  lon§  before  the  (aid  firft  time  vrhen, 
(dc.  (to  wit)  on  the  firft  day  ot  Alay,  in  the  year  of  otur  Lord 
one  thoufand  feven  hundred  and  twenty -three,  at  the  jpanfli 
aforefaid,  he  the  faid  Ckrijlobher  Harris  died  fo  feifed  ot  fuch 
liis  faid  eftatc  of  and  in  tnc  faid  reverfion^  with  the  appur- 
tenances,  without  revoking  or  altering  his  faid  a////;  upon  wkofc 
deatli,  tlie  {aid  reverjion^  with  the  appurtenances,  by  virtue  ol 
the  faid  dcvifc,  came  to  the  faid  Wilbam,  Harris^  and  the  faid 
William  /&rm  thereupon  became  and  was  feifed  inliis  dcmefnc 
as  of  fee,  of  and  in  the  faid  reverfion^  with  the  appurtenances; 
and  being  fo  feifed  thereof,  he  the  (aid  William  Hams  afterward^ 
and  long  before  the  faid  firft  time  when,  &c  (to  wit)  on  the 
dSih  day  of  September ^  in  the  year  of  our  Lord  one  thoufand 
feven  hundreo  and  twenty-fix,  at  the  parifh  aforefaid  by  a  cer« 
tain  indenture  oi  bargain  andJ'aU^  then  and  there  made  between 
the  (aid  William  Harris  of  the  one  part,  and  the  faid  John  Joknx 
oi  the  other  part,  (one  part  of  which  faid  laft  mentioned  inden- 
ture, fcaled  with  the  feal  of  the  faid  WiUiam  Harris^  he  the  faid 
JfJin  Johns  now  brings  here  into  court,  the  date  whei^of  is  tlie 
fame  ^y  and  year  laft  aforefaid)  for  and  in  confideration  of  a 
certainyi/M  iff  money  therein  mentioned  to  have  been  paid  to  him 
by  the  faid  John  Johns  ^  bargained  and  fold  the  aforefaid  rever* 
Jion^  (amongft  other  things)  with  the  s^purtenanccs,  to  the  faid 
John  Johns;  to  hold  the  £une  to  him  the  faid  John  Johns ^^nA 
his  affigns,  from  t)ie  day  next  before  the  day  of  the  date  of  the 
faid  indenture  of  bargain  and  fale,  for  and  duiring,  and  unto  the 
full,  end  and  term  o£  one  whole  year,  fxom  thence  next  enfu- 
iivg,  and  fully  to  be  compleat  and  ended,  as  by  the  faid  inden^ 
tare  of  bargain  and  Jale^  (relation  being  thereto  had)  may  noors 
fully  and  at  large  appear ;  by  virtue  o£  which  faid  oargain  am'd 
fuU%  and  by  force  otthe  ftatute  made  for  transferring  ufes  into 
pofleflion,  the  (aid  John  Johns^  then  and  there  became  and  Was' 
pojpjfed  6l  t\ie,  faid  reverfion^  with  the  appurtenances,  for  th(fr 
faid  term,  to  hiin  thereof  bargained  and  fold  as  aforefaid,  the 
further  rexirfion  thereof,  with  the  appurtenances,  belongini;  to 
the  faid  IVtlliam  Harris,  his  heirs  ana  aifigns;  and  the  faid  Johti 
Johns  fo  being  thereof  pofleflcd,  and  the  ti\6,Jurthtr  reverfion^ 
with  the  appurtenances,  fo- belonging  as' aforefaid,  afterwards,; 
and  long  before  the  faid  firft  time  when,  £i?r.  (to  wit)  on  tlie- 
Qcftik  d»y  o(  September,  in  the  year  laft  aforefaid,  at  the  parifh- 
atorcfaid*  by  a  certain  indenture  ofreUaJt  then  and  there  made 
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bet.^v%rccn  the  faid  William  Ham's  of  the  one  part,  and  the  faid 
yaJk^n  Jchns  of  the  other  part,  (one  part  ot  which  faid  laft 
meritioned  indenture,  fealed  with  the  leal  of  the  faid  William 
Htirris,  he  tlie  laid  John  Johns  now  brings  here  into  court,  the 
<iate^    whereof  is  the  fame  day  and  year  laft  aTorefaid)  for  and  in 
con  fideration  of  a  certain  fum  of  money  therein  mentioned  to 
have    been  paid  bv  the  faid  John  Johns  to   the  faid  William^ 
Hamjris^  he  the  idxi William  liarris  did  rdeafe  unto  him  the  faid 
yohn,  Johns^  his  heirs   and  affigns,  the  idiA  furtlur  reverfion 
latnongft  other  things)  with  the  appurtenances;  to  have  and  to 
noU  the  fame  unto  him  the  faid  John  Johns,  and  his  heirs  and 
^.fljS^^I^^  ^'^^%  t^  3"^  for  the  only  proper  ufe  and  behoof  of  the 
^id  Jfchn  Johns,  his  heirs  and  aligns  for  ever  :  its  by  the  faid  iri-  ^ 

denture  of  releafe,  (relation  being  thereto  hadi  may  more  fully 
and     at  large  appear ;  by  virtue  whereof,  and  by  force  of  the  by  virme 
flatitte  for  transferring  ufes  into  poffeflion,  the  Sk\di  John  Johns  whereof,  in4 
became  and  was  fcifed  as  of  fee,  of  and  in  the  faid  whole  rever-  ^*  **'[JJ^2ff 
fion^    with  the  appurtenances ;  and  from  thence,  until  and  at  tlie  wai'ieifed  la 
iime  of  the  determination  of  the  faid  demife  of  the  faid  feveral  ftej  and  ^U 
cloresin  which.  fi?r.  to  the  faid  John  Knight,  was  and  cominucd  ^^^^f^ 
fo  feifed  thereof,  immediately  from  and  after  the  deterbination  endmg  of  ^th^ 
^f  tHe  demife  of  tlie  faid  (everal  clofes  in  which,  £?r.  to  the  faid  leafe  cothe 
JoAmKnighi  became  and  was,  and  yet  is  feifed  in  his  demefne  ^^i'  ^»    . 
^  of  fee,  of  and  in  the  faid  fe\'cral  clofes  in  which,  &c.  and  the  «ndtlittF.l4. 
f*td  Jifkn  Johns  further  fays,  that  the  faid  Peter  Knight^  at  the  had  no  nccnce 
time  of  the  making  of  the  faid  demifu  by  the  faid  Peter  Knigiit  fj**"hi*?fe^ 
Jo  thtbiAJofeph^  in  the  did  plea  mentioned,  tr  at  any  time  t^  defendant* 
wcfoie  or  smerwards,  had  not  any  licence  in  writing  from  the  faid  Whidcy  to 
^^^obher  Harris,  his  heirs  or  affigns,  to  fet  or  let  the  faid  ^"**y.  f®. 
woral  clofes  in  which.  &c.  or  any  part  thereof,  to  the  faid/^?.  w^iigftUy  ? 
jft^»  or  any  otlier  perfon  or  perfons,  to  tillage;  and!  that  there-  ploug  beb,  Urc, 
JM"«  the  feid  Jvfeph,  at  the  fard  time  in  the  faid  pica  in  that  -^^  «^«  ^*>« 
«baOf  mchtioned,  at  the  parifh  ^forelaid,  wrongfully  and  in-  Se^oJ^^'*  ""^ 
JJJ^oufly  plouglied  the  faid  clofes  in,  yliich,  fi?r.   and  fowed  wrong  did 
*"^      fame    wim    corn;    and   that   he    the    laid    Jofeph^    and  P*«J  of  the  ^ 
^     laid  Edward  Whitley  and  Pefef  fiennett^  after  fuch  foW-  SbS>! 

'U?*  ^^^  ^'^^  *^  ^^^^  ^^  ^^^  ^  ''^^  Knight,  (to  wit)  at 
^"^  faid  feveral  times  when,  £3c.  of  their  own  wrong  broke 
^^  entered  into  the  faid  feveral  plofe.^  in  which,  &c.  and  troil 
dovrn,  confumed  and  fpoiled  the  graft  there  growing,  with  feet 
*^vralking;  and  eat  up,  trod  down,  coniumed  atid  fpoiled 
^  faid  other  grafs  there  alfo  growing,  with  the  faid  cattle 
*^  the  faid  declaration  mentioned ;  and  wit6  the  wheels  of 
^^*^»  waggons  and  other  carriage?,  tore  up;  turned  up,  fub- 
Y^'^td  andjfpoiled  the  faid  foil  of  thofe  clofes,  in  which,  &c. 
H^  Qiaaher  aild  fbrm  as  the  faid'  John  Johns  hath  above  in 
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Ethoc^kc.     and  by  his  f«iid  declaration  complained  againft    them;    an 

this  he   is   ready  to  verify  :    wherefore,    in  as  much  as  tb 

faid    Jofipk     Edward   HHiitUy,    aijd    Peter    Bennett^     liav 

above  acknowledged    that  trefpafs  above  done,    he  the   Gii 

y^f^*^  Johns  prays  judgment    and  his  damages,    on  occafic 

And  u  to  the  of  tluU  trefpafs,  to  be  adjudged   to  him,  &r.  and  as  to  tl 

^Si^n*W.  '^'^  P'^*  ^^^^^  ^^^  73^/*  Edward  IVhtUy,  and  ftler  Bei 

ReplK^doQ  *  ^^^*  fccondly  above  pleaded  in  bar,  as  to  the  faid  breakii 

••  to  hreak-   and  entering  of  the  rffidue  ofiiufaii  cloj'ts  in  the  (aid  dcclaratk 

*"fi*ii**'/h*    'T^c'^^*^'^c^»  ^^^  which,  £?/:.  and  treading  downi^  confuming  ai 

Swdojs!*   f?oilin|j  the  grafs  there  lately  growing,  with  feet  in  walkinf 

and  eating  up,  treading  down,  confuming  and  f{>oiling  the  fa 

other  grais  there  alfo  lately  growing,  with  the  faid  cattle  in  tl 

faid  declaration  memioned ;  and  with  the  wbeelt  of  carts,  waggo 

and  other  carriages,   tearing  up,  turning  up,    fubvcrting  ai 

fpoiling  the  foil  of  thofe  ciofes  above  done;  fays  that  he,  I 

^nythmg  above  in  that  plea  alledged,  ought  not 'to  be  barr 

from  having  his  aforefaid  a£Hon  thereof  maintained  againft  then 

PUiatiflf  coo.  becaufe  he  fays,  that  true  it  is,  that  the  faid  Ckrrfioplur  Han 

HfiJ^Veffid  ?^^-  y^  ^^^\  *"  '^^  dcmcfne  as  of  fee,  of  and  in  the  faid  clol 

inVce,  and      ^^  ^kis  replication  above  particularly  mentioned,  re/Uiie^  &,c. 

the  reft  of  the  which,  (sc  and  dcmifed  the  fame  to  the  faid  John  f^^g^^   i 

5d?win**  up  ^^^  ^**^  ^^"""^  '"  ''*^  ^^^^  P^^*  '"  ^^^^  behalf  mentip{iea,    coi 

poileflioa  of    mencing  and  determinable  as  therein  is  mentioned ;  and  that  f 

dM  refidue  of  faid  Edward  Mitchel  afterwards  died ;  and  that  upon  bi^  aeat 

£^^C    I*^^  ^^^  ^^^^  fubfifting  of  and  in  thofe  ciofes,  refiJue,  fi^r/ai 

^  in  wliich,  £?r.  at  the  time  of  the  making  of  the  faid  demife 

the  faid  John  Knight^  ceafed  and  detcrmmed:  and  that  the  fa 

John  Kmght  entered  upon  thofe  faid  ciofes,  refidue^  '&c.  and 

which,  &c.  and  was  poITefled  thereof  for  the  (aid,  term,  fodiei 

of  demifed  to  him  a£  aforefaid,  determinable  as  aforefaid ;  ai 

being  fo  thereof  pofleifcd,  the  faid  Mary  Knight  died,  and  tl 

the  laid  John  Knight  being  fo  pofleifcd  of  the  faid  ciofes  abo 

in  this  replication  mentioned,  for  the  term  aforefaid,  determinal 

as  aforelaid,   he  the  faid  John  Knight  made  his  laft  mil  ai 

teftatnent  in  writing,  and  thereby  conilituted  and  appointed  t 

faid  Peter  Knight  executor  thereof,  and  afterwards  there  died, 

J)oireifed  of  thofe  ciofes,  parcel,  C^c.  and  that  by  means  oft! 
aid  premifes,  the  faid  Peter  Knight  entered  into  thofe  clofc 
rrJiJue,  Qc,  ai;d  iji  which,  £i?r.  and  waspoflefled  thereof  for  tl 
rofidue  of  the  faid  tl^rrp,  determinable  as  aforefaid ;  and  being 
pofl'efTed  thereof,  lie  ihe'(iii\il  Peter  Knight  demifed  the  faid  clof 
above  in  this  replication  particularly  mentioned,  in  which,  £p 
rejiduf^  fi?r.  with  the  appurtenances,  to  the  faid  Jofefhs  ai 
that  by  virtue  thereof  th6  {wi  Jojeph  entered  into  thofe  cIoCe 
and.  was  thereof  poflcffed;  and  tnat  the  faid  Peter  Knight  diei 


Michaelmas  Term  11  Gbo.JII.  1770.  137 

and  that  thereupon  the  faid  demife,  fo  mauJe  by  the  faid  Peter 
Kmgk  \Q  the  laid  Joftph  as  aforefaid,^  ceafed  and  determined, 
and  the  faid  Jofeph  quiucd  and  delivered  up  the  pofleflion  of  thofc 
cloH-sto  the  Uxii  John  Johns ^  to  whom  the  fame  then  belonged, 
as  the  faid  Jojefh^   Edward  HTtU/ey,  and  Peter  Bennett,  have 
above  in  their  faid  plea  in  bar  alledeed ;  but  the  fdid  John  Johns  bat  that  the 
further  lays,  that  the  faid  John  Johns^  before  and  at  the  time  of  pl^ntiff;  be- 
tlie  end  and  determination  of  the  faid  term  of  ninety-nine  years,  fh?e^of\he 
and  alfo  before  and  at  the  time  of  the  faid  Jofeph'%  faid  quitting  faid  leafeof 
and  delivering  up  of  thofe  clofes  above  in  thu  replication  par-  99  y«^t  «»<i 
ticularly  mentioned,  parcel,  G?c.  and  in  which,  c?r.  was  and  ^ji^°I[faJ^^ 
iUll  is  feifed  in  his  demefne  as  of  fee,  of  and  in  thofe  clofes,  defendant 
rejidue,  &c.  and  iii  which,  &c,  and  that  the  faid  Jofeph^  Ed^  whiii«y'» 
tmrd  WhitUy,  and  Peter  Bennett  at  the  faid  fcveral  times  when,  }^^^^^^^ 
&c»  of  their  own  wrong,  broke  and  entered  thofe  clofes  in  this  ^d  ftiii  is 
replication  above  particularly  mentioned,  refidue  of  the  faid  clofes  ieifed  in  ice ; 
in  the  iaid  declaration  menuoned,  and  in  which,  &c.  and  trod  "^^mS^ 
down,  confumed  and  fpoiled  the  faid  grafs  there  then  growing,  iajwutpui 
with  feet  in  walking ;  and  eat  up,  trod  down,  confumed  and  profm^  did 
jppiled  the  laid  other  grafs  there  affo  then  growing,  with  the  ^*  trefpafu 
Mud    cattle  in  the  faid  declaration  mentioned ;    and  with  the   * 
wheels  of  the  faid  carts,  waggons  and  other  carriages,  tore  up, 
turned  up,  fubverted  and  fpoded  the  faid  foil  of  thofe  clofes  in 
which,  (Sc.  in  manner  and  form  as  the  faid  John  Johns  hath  -    erfe  h  t 
*(>vc  thereof  complained  againft  them;  without  this,  that  the  p.'^.  ^  * 
^d  Peter  Knight  was  living  at  the  time  when  the  faid  Jojeph  fo  imog  at  the 
pk>ugbed  thole  clofes,  and  fowed  the  fame  with  corn,  as  the  ^*  !***** 
fad    Jofepk^  Edward  Whitley  and  Peter  Bennett,  have  above  ^^g^,  U^ 
mpl^idinff,  in  that  behalf  alledged;  and  this  he  is  ready  to 
I^/y*  wherefore,   in  as  much  as  the  laid  Jofeph^  Edward 
'f^ii^Jtff  and  Peter  Bennett^  have  above  acknowledged  the  faid 
^fpals  above  done,  he  tlie  faid  John  Johns  pray.s  judgment  and 
fii  damages,  by  real  on  thereof,  to  be  adjudged  to  him,  &c. 

J.  Burland. 

Ajid  the  faid    Tfofeph  Whitley^  Edward  md  Peter  Bennett,  Rejoinder. 
^k>  the  plea  of  the  faid  John  Johns,  by  him  above  pleaded  in 
^ly ,  as  to  the  laid  plea  of  the  faid  Jo/eph  Whitley,  Edward  and 
ft*c>"  Bennett,  fecondly  above  pleaded  in  bar,  as  to  the  break- 
^  ^nd  entering  the  faid  doles,  called  Well  Park,  and  Three 
'^^cej,  otherwiie  The  Three  Pieces,  parcel  of  the  faid  clofes  in 
^  Ciid  declaration  mentioned,  and  in  which,  &r/and  treading    * 
^o^n,  confuming  and  fpoiiing  the  faid  other  grafs  there  lately   • 
S'^'^^Dg,  with  feet  in  walking,  and  eating  up,  treading  down, 
coafumingand  fpoiiing  the  gras  there  alfo  lately  growing,  with 
the  laid  cattle  in  the  laid  declaration  mentionea,  and  with  the 
irtittlf  of  carts,  waggons,  and  other  carriages,  tearing  up,  turn. 
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ing  up,  fubverting  and  fpoiUng  the  (oil  of  thofe  clofes,  b; 

Confrflei  the|  above  fuppofcd  to  bc  done,  fay,  that  true  it  15,  that  in  s 

l^l^fr^  ^^  ^^^  '^  indenture  of  leafe  from  the  faid  Chrijioph^  Ha 

yeari  {"'and     ^^^  '^^  Johfi  Knight^  It  is  provided  in  manner  and  fora 

that  C.  H.      the  faid  plea  of  the  faid  John  Johns  firft  above  pleaded,  by 

^"^^Jt^     reply  is  allcdffed,  and  that  the  faid  Chriftopher  Harris  did 

W.H.  and     ^^^  '^^^  revtrjioH  of  and  in  the  faid  clofes,  in  which,  &c. 

tluitW.  H.     faid  William.  Harris  and  his  heirs,  and  afterwards  died 

fci?*"d*^'       of  the  faid  revcrfton^  upon  whofe  death  the  fiid  reverjii 

IcaiW^th"'     virtue  of  the  faid  devife,  came  to  the  faid  William  H€trr\ 

fame  to  th«    that  the  faid  William  Harris  thei-eupon  became  fcifed  of  t 

P'*'""^!        rtvtrfion  in  his  demefne  as  of  fee,,  and  being  fo  feifed  t 

the  reft  oftbe  l>ar^ained.  fold,  and  releafedi\\^  fuid  reverfwn  to  the  fai< 

firft  part  of     Johns  and  his  heirs,  and  that  the  faid  John  Johns  by 

the  lepUct-     thereof,  and  by  force  of  the  ftatutd  for  iranstcrring  uf 

^^  pofTcflion,  became  and  was  feifcd  as  of  fee,  of  and  in  t 

whole  revnfion,  with  the  appurtenatices,  and  from  thenc< 

and  at  the  time  of  the  determination  of  the  faid  demife 

faid  feveral  clofes,  in  which,  &r.  to  the  faid  John  Knigk 

and  continued  fo  feifed  thereof,  and  immediately  fr6m  an 

the  determination  of  the  faid  demife  of  the  faid  feveral 

in  which,  &c.  \oihe  [%\A  John  Knight ,  became,  and  ws 

yet  is  feifed  in  his  demefne,  as  of  fee  of  and  in  the  (aid 

clofes,   in  which,  £?r.  and  that  the  faid  Peter  Knight, 

time  of    the  making  of  the  faid  demife,   by^  tlie  faid 

Knight  to  the  faid  Jofeph,  in  the  faid  plea  mentioned,  or 

time  before  or  after,  liad  not  any  licence  in  writing  frc 

faid  Ckrifiopker  Harris,  bis  heirs  or  affigns,  to^^  or  lei  ti 

feveral  clolcs,  in  which,  &c.  or  any  part  thereof  to  t\ 

Jofeph,  or  an)'  other  perfon  or  perfons,  to  tillage,  innianc 

But  defend-    torm  as  in  the  faid  plea  lirft  aho%'e  pleaded  in  reply  is  ^1 

»nt»(ay,thai   but  that  the  faid  jMfph  Whitley,   Edward  mi  Peter  j 

dld^nof  ?!'5    turtlier  fay.  th^t^thc  laid  John  Johns  did  not  at  any  time 

enter  during    the  faid  ter;n  fo  demifcd,  by  the  faid  Chrijlobher  Har 

the  term  fub-  thc  faid  John  Knight  as  aforelaid,  re-enter  into  tne  faid  d 

fiftiiig.  premifes,  with  the  aq^purtenances,  or  any  part  thereof,  ai 

the  faid  Jofeph  Whltey,  Edward ^^A' Peter  Bennett  are 

to  verify;    wherefore  they  pray  judgment    if  the  faid 

Et  htc,  3cc,     Johns  ought  to  have  or  maintain  his  faid  aflion  thereof, 

othe^pirt'of  them,fi?t.    And  the  {^djofeph  Whitley,  Edward  ^ndPei^ 

the  replica-     Iff//,  as  to  the  faid  plea  of  the  faid  John  Johns,  bv  him- 

iiufi^V'"'*'   P^«"l^  »P  "^ply*  a*  to  the  faid  plea  of  the  faid  JoJeph'Wkitl 

that  at  Vhc      ^^^^  ^^  PetirBennett,  fecondly  above  pleaded  in  bar,  as  to  I 

time  of         breaking  and  entering  of  the  r^due  of  the  laid  clofes, 

Md'fow^lf      '  '**^  dcclarationnientibned,  and  in  which,  &c.  and  treading 

Peter^  Knfght  confuming  and  fpoiling  the  graft  there  lately  growing,  wi 

was  living  j     in  Walking  ;>  and  eatipg  up^  treadisg-down,  confumiw^anc 

to tu^wlr*!.*  '"6  ^^  ^**^  ^^^^^  S^^^  ^^^^^  ^^^  ^^^^y  growing,  with  the  fi 
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tie  in  the  faid  declaration  mentioned ;  and  with  the  wheels  of  carts, 
iA'a»oDs  andi  other  carriages  tearing  up,  turning  up,  fubverting 
SLxicl  ipoiHng  the  foil  of  thofe  clofes,  by  them  above  fuppofed  to 
I>e    done,    as    before,     fay,    that  the   faid   Peter  Knight  was 
living  at  the   time   when  the  faid  Jojiph  fo  ploughed  thofe 
oIqIcs,    and  fowed  the   fame  with  corn,     as  the  faid  Jfofipk  f^n^'x^v^^ 
rf^AitUy,  Edward  and  PeUf  Bennett,  have  above  alledged,  and  of  'J^^^^J"^ 
cliis  Uiev  put  themfelves  upon  the  country,  £?c.   and  the  faid     *   *^*' 
J^hn  jfohns  doth  the  like.  John  Glynn. 

And  the  faid  John  Johns,  2s  to  the  faid  plea  of  the  faid  Jo^  General  de- 
Ji'pk  Whitley,    Edward  znA  Peter  Bennett,    above  pWded   by  I^IJ^^^^^J^J^  ^ 
>^ay  of  rejoinder  to  the  faid  plea  of  the   faid  John  jhhns^  to  the  ciofet 
above  pleaded,  in  reply  to  the  faid  plea  of  the   faid  y^^A»  called  WaU- 
WkitUy,  Edward  and  Peter  Bennett,  fecondly  *ove  pleaded  in  ^"jj^^^el^ 
Var,  as  to  the  breaking  and  entering  the  faid  clofes^  called  Well 
If  ark,  and  7^^  Pieces,  otherwife  Jne  Three  Pieces,  parcel  of  thei 
bid  dofes,  in  the  faid  declaration  mentioned,  and  in  which, 
&r.  uid  treading  down,  confumin^  and  fpoiling  the  graf$  iktxi 
tately  growing,  with  feet  in  walkm^,  and  eatinj^  up,  treading* 
down,  confaming  and  fpoiliDg[  the  faid  other  grab,  there  lately 
growing,  widi  the  faid  cattle,  in  the  faid  declaration  mentioned, 
and  wimthe  wheels  of  carts,  waggons  and  other  carriages,  tearing 
upt  turning  up,  fubverting  and  IpoiTingthe  foilofthole  clofes,by 
wm  above-  dbne^  fays,  that  that  plea  fo  pleaded  by  way  of  re^ 
jMmhr,- mi  the  matter  therein  contained,  are  not  fufficient  in 
hw  ID  bar  the  faid- Tii^  Jokns,  from  having  his  afbrefmd  adion 
dKDBo^  maintained  againft  the  faid  Jo/ipk  Whitley,  Edward 
^  Peter  Bamitt^  and  to  which  faid  plea  fo  pleaded,    b/ 
^  ^.rgoiuder,  in  manner  and  form  as  the  fame  is  above  plead- 
^  betbe&ud  J^oin  Johns  las  no  occafion,  neither  is  he  oound 
I7  ^  hw  of  tms  realm  to  anfwer,  and  this  he  is  ready  to  verifv : 
vhotfoic,  for  want  of  a  fufficient  rgoinder-  in  this  behalf,  he  the 
^jMm  JMms^  as  before,  pmys  judgment  and  his  dams^es,  on 
occafion, of  thai  trefpafs,  to  b^  adjudged  to  him,  &c* 

J.  Burland. 

And  the  faid  Jc/ipk  Whitley,  Edamrd  ai^d  Peter  Bennett,  Joloderm 
Mr  tbat  the.  mttcr  aforcfaid,  by  them  above  by  rejoining  al-  <*«»»nf«^ 
MN-(which.shcy  are  ready  toverifyi  as  the  court  here  Ihall 
«»)  u  fufficient  in  law,  to  bar  the  faid  John  Johns  from 
^iin|   las    {aid    afUon  againil    them,    the    faid     7o/ephf 
^^f»i  and  Peter  Bennett,  which  faid  mauer  the  faid  John 
Johns  hath  not  denied,  nor  any  ways  anfwered  thereto,  but  en- 
tircljr  refufeth  to  admit  the  verifying  die  fame,  pray  judgment, 
^  that  the  fame  John  Johns  may  be  barred  irom  having  his 
uida&ion  ittainft  tliem,  &c.    And  becaufe  the  juftices  here  will  CnHs  «/. 
''nfethemKlvetoft  and  upon  the  premifes  before  they  give  ^^fn^vult, 
ft  judgment 
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judgment  thereon,  day  is  given  to  the  laid  parties  bere«  mil 
eight  days  of  Saint  Martin^  to  hear  their  judgment*  for  tha 
laid  jullices  Jure  are  not  yet  advifed  thereof,  &c. 

This  cafe  was  amied  November  23d,  1770,  by  Serjeant . 
land  for  the  plaintiC  v^d  Serjeant  Giymm  was  prepared  vA  i 
to  have  argued  for  the  defendants. 

Tlie  quelUon  upon  the  pleadings,  for  the  confidcracion  o 
court  was,  whether  the  defendant  Wkidey  had  a  right  to  e 
after  the  determination  of  the  term  ol  99  years,  by  the  dea 
Peter  Knight^  and  take  the  emblem$nis  of  thofe  clofes  whic 
(Whitley)  had  ploughed  and  fowed,  while  his  imereft  at  wili 
filled,  and  in  the  lite-time  of  Pder  Kmghi^  notwitbilandini 
provijb  that  it  fliould  be  lawful  for  Chrjjlopker  Harris  (the  I 
of  the  ^  years  term)  his  heirs  and  affigns,  to  re-enter  inti 
clofes  m  which,  Qc.  if  the  fame  (hould  be  lei  to  Ullage^  wk 
licence  in  writing  from  the  faid  Ckriftopher  H^rris^  his  heii 
alTigns,  firll  haa  and  obtained ;  as  neither  the  laid  Cirifli 
Harris^  his  heirs  orafligns,  (or  the  plaintiff)  entered  betoi 
determinatioQ  of  the  faid  term  of  99  years,  for  the  breach  c 
faid  prcvifo  or  conJiticm  therein,  by  ploughin|{  and  fowinj 
clofes  in  quelUon. 

C«.  Lit.^S.  It  was  laid  bi'^Serjeant  Burland^  that  if  the  leflbr,  his  b( 
afllgnee  (the  piaintitt )  had  entered  for  breach  of  the  cond 
berore  the  determination  of  the  99  years  term,  the  defei 
would  certainly  have  had  no  rigiit  to  re-enter  and  tak< 
emblements;  and  that  although  the  plaintiff  did  not  enter  d 
the  term  for  the  condition  broken,  but  entered  only  at  th 
termination  of  the  term,  it  (hall  have  the  fame  effe3  ^ 
had  entered  for  the  condition  broken,  and  he,  being  tJi  b^ 
Ihall  take  advantage  of  the  breach  of  the  condition,  and. to 
fendant  Oiall  not  have  the  embfemetU^^  and  tak^  advi|nta^  1 
own  wrong. 

A  yrovifo  in  Curia.    The  prcvifo  could  only  operate  durin|(  the  cor 

•  ififctofc  ance  ot  the  leaie;  when  that  was  determined,  the  proviji 

eondft^*  vanilhcd  and  gone ;  and  the  plaintiff  having  never  been  in 

broken,  can  feflion  by  rxglit  of  re-entry  for  the  condition  broken,  cav 

onljr  operate  no  advantage  thereof;  and  the  defendant  who  ploughed 

Uivo^uT  ^^^^^  ^^^  '^^»  ^^  ^^  'aw  and  juftice,  a  right  to  reap  anc 

vja'iL«  the  emUepients, 

when  that 

«»<**•  Judgment  for  the  defendant. 
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Lloyd  verftis  Williams.    C.  B. 

'  tBUe1c.Rep. 

^ifOHIf  LLOYD  (in  his  own  name  onlv)  fued  out  arom-  pubtiffae. 
J  mon  capias  ai  ryponcUndum  quare  claujum /regit  againft  the  «J*[<«  »n .« 
drfendam,  who  being  ferved  therewith,  entered  hia  appearance ;  J^%^ 
and  being  now  in  court,  the  plaintiff  declared  againft  him,  in  an  upon  a  cm- 
•fiion  ^ttt  tarn  pro  domino  Rtj^c  quam  pro/eipfo^  &€.  and  not  in  f^'  ^  ••'- 
aByaaionathi8ownfuit(?w5'-  {Cdt^a 

hit  owa  naoae 
^  It  was  moved  by  Serjeants  Nares  and  Glynn,  that  the  declara-  wiy^und 
tion  might  be  fct  afide  for  this  (fuppofed)  irregularity,  or  variance  ^*'*  «n«««^ 
baween  the  capias  and  declaration. 

Serjeant  Davy  for  th^  plaintiff  infilled,  that  after  the  defend- 
ant  lad  entered  his  appearance  to  a  common  capias,  and  was  in 
comt,  the  plaintiff  might  declare  againft  him  m  an  aflion  qui 
Um,  &c.  or  in  any  other  pcrfonal  a£lion ;  that  if  a  plaintiff 
foes  out  a  capias  with  an  ac  etiam,  in  order  to  hold  the  defendant 
to  bail,  in  an  a£lion  upon  the  cafe  upon  affumpfit  /  if  he  will 
waive  his  bail,  he  may  declare  in  any  other  action  againft  the  iStrm.njti 
defendant,  after  he  is  in  court:  and  of  that  opinion  was  the  *Wilfau 
comt;  and  held  that  the  declaration  in  this  cafe,  in  an  adion 
qui  eon,  £fc.  was  well  enou^,  the  defendant  being  in  court, 
and  having  appeared  to  a  capias  fued  out  in  the  plaintiff's  name 
•*/ri  not  qui  tarn,  &c. 

Gulfircr,  on  the  demifc  of  Jeffreys  Efq.  ver/us  Poyntz.  DeirMeof 

V-'.  Om  ^ith  aft 

PJEGTMENT  of  three  meffuages,  fix  acres  of  land,  and  &e^*SIit*iSd 

fix  acres  of  meadow,  with  the  appurtenances,  in  the  pariOi  upmorbe- 
^Tiaciham  in  Bcrifkire,  tried  at  the  laft  affizes,  when  a  verdiS  ^f[dm^^ 
^*$  found  for  the  plaintiff,  fubieft  to  the  opinion  of  this  court  fijgeij  the 
^  the  following  cafe;   which  fiates,  laodt  uiong- 

«  Inftocbe 

That  jyilliam  Smth  of  Midgkam  in  com"  Berks,  on  the  27th  Jljj"^ 
^  of  March  1706,  purchafed  the  meffuages  and  tenements,  «Bi«ck.R€y. 
*A  the  appurtenances  in  the  declaration  mentioned,  all  together  7*^«  S^^. 
j*  the  fame  time,  (as  appears  by  the  purchafe  deed)  in  fee ;  and 
Wng  fo  feifed  thereof,  by  his  will,  dated  the  24th  day  of  Mav, 
J[707»  famongft  other  things)  deviled  in  thefe  words,  viz.  •*  As 
[*  touching  fuch  worldly  eilate  wherewith  God  hath  bleffed  me, 
I*  I  give  and  difpofe  of  the  fame  in  the  following  manner  ancl 

*  ^ono;  htprimis,  I  give  and  bequeath  to  ElizMcth^  my  well 

"  beloved 


•'  lyin 
•*  The 
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**  beloved  wife  (whom  I  likewife  conftitutCt  make  and  or« 
•*  ray  only  and  lole  executrix  of  this  my  laft  mil  and  teftank 
**  all  and  fingalar  my  |Koods  and  chflttets  ready  mone}',  b 
•*  debts  or  other  debts»  mv  debts  being  paid  and  fun 
'*  charges  difchargedi  and  liLewife  (hofe  thttt  ihftfiilage^  - 
lyirig  or  being  in  th£  abovelaid  MiJgkam^  in  the  parifl 
ihadtkam^  the  other  two  in  HenuncA^  in  the  fata  pw 
*'  both  in  the  faid  county  of  Berks^  wth  all  iotifes^  iai 
^'  JlahUs^Jlalls,  &c.  ikaljands  upon,  orMongiotieJaiJfi 
**  Jitaggs,  during  her  natural  life:  and  1  alfo  give  hen^by  U 
*'  that  (he  fliall  give  to^  or  aflign  what  fhe  leaves  at  her  de 
**  upon  the  faid  meffuugts,  the  terra  of  thirty  days,  to  rid 
*'  and  take  away,  all  goods,  chattels,  ^c.  that  are  cr  were  p 
••  perly  her's)  and  ajur  the  deceafe  of  my  faid  wife,  I  give  i 
i'  bequeath  the  fame  to  John  Jefiereys,  and  to  the  heirs  mak 
**  his  body  for  ever. 

JVilliam  Smith  the  teftator  died  foon  afterwards,  in  the  y 
1707  ;  whereupon  Elizabeth  his  widow  entered  upon  the  prem 
in  queIlion«  and  having  married  one  Norman,  (he  and  her  mifiK 
Norman  yomei  with  jiAn  Jeffereys,  (fuppofrag  him  to  have  the 
mainder  in  fee  in  him,  whei*eas  he  lad  only  a  remainder  in  imil^ 
conveying  the  premifes  in  qiteftion  ia  tee,  (without  levyiii| 
fufiering  any  fine  or  recovery!  which  by  fc\'eral  me/he  conv 
ances  came  to  the  defendant  s  father  in  feci  upon  wlibfe  d( 
the  defendant  entered* 

7ohn  Jeffereys  the  remainder-man  in  tail  died  a  few  years  a| 
and  a  bill  being  depending  in  the  court  of  Chancery,  betw 
henjamn  Teffa-eysjM  heir  in  tail,  (the  leffor  of  the  plasntrff) 
the  defendant  Poyntz,  that  court  direQcd  this  ejeffment  to 
brought,  in  order  to  have  the  opinion  of  this  court  upon 
Tingle  quefltgn,  viz,  whether  by  the  words  of  the  wiu  ab 
dated,  the  lands  and  meadows  (hall  pafs,  as  well  as  the  mefmc^ 
no  lands  or  meadow  being  mentioned  in  the  devifebut  onlyA 
meffuages,  with  all  houfes,  barns,flables,^alls,  et  C4eteraf 

This  cafe  was  argued  by  Serjeant  Nares  for  the  plain 
and  Serjeant  Jethfon  for  the  defendant.  Many  cafes  were  C 
on  both  (ides ;  but  as  none  of  them  apply  dire£Uy  to  the  pc 
the  court  laid  no  ftrefs  upon  any  of  them,  and  therelbte  I 
not  fet  them  down  here.  After  fom^  time  taken  to  conSk 
the-  court  ^vc  judgment  for  the  plaintiff,  that  the  lands 
mMdow  paSTed  by  the  willy  as  well  as  the  mejfuages. 

Curia,  Cafes  in  the  books  upon  zmtls  may  ferve  to  guide 
with  JDcfpeft  to  geofiral  i:ule&  m  the  contru£tioo  of  devifa 
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tJuiZlSt  but^unlefs  a  cafe  cited  be  in  every  refpeft  dircQly  in  point, 

aundl  agree  in  every  circumftance  with  that  in  queftion,  it  will  have 

litiJe  or  no  weight  with  the  court ;  who  always  look  upon  the  iif- 

tention  of  the  tefialor  as  the  polar  fiar  dire3ing'Uiem  in  the 

coiiilrudion  oi  wills. 

Theteftator,  in  the  nrefent  devife,  has  clearly  manifefted  his 
intention  to  difpofe  of  nis  whale  eflatc:  for  thus  he  begins,  **  As 
••  touching  fuch  worldly  eilate  wherewith  God  hath  blcffed  me, 
•*  I  ^ve,  t?c."  And  therefore,  if  the  words  of  the  will  will 
bear  it,  we  muft  determine  that  he  has  thereby  difpofed  of  his 
whole  worldly  eftate;  by  the  words,  ^^fuck  worldly  eftate  where- 
••  wiik  God  hath  hltjfcd  iw^"  means,  '•'  I  intend  by  this  my  mil 
•'  to  give  every  thing  I  have  in  the  world;"  and  are  more  com- 
prchenlive,  expreflive  and  forcible  to  take  in  the  whole  thing 
Intended  to  be  given,  than  any  particular  eftate  or  intcreft  in  the 
thing  intended  to  be  given. 

If  the  mcITuages  and  lands  had  been  purchafed   at  different  See  Cio.  Er« 
•*nieS|  or  had  been  occupied  and  enjoyed  in  feveral  and  diflinft  ^AJ*^ 
^ms,  it   might  have  been  doubttul,    whether   the   lands  (in  ^^'  ^' 
^l^st  cafe)  would  Ivive  pafled ;  but  as  it  appears  by  the  flate  of 
^i^o  cafe,  that  the  te&ator'  purchafed  the  whole  together^  about 
^■^  year  and  two  months  before  he  made  his  wxlU  and  (we  muft 
^^e  il^  was  in  pofTeiTion  of  the  whole  at  the  time  of  ibaking  his 
^^  (as  nothing  appears  to  the  contrary)  it  feems  very  clear, 
^*J*t  be  intended  to  devife  the  whole,  both  manages  and  lands. 
j^«  lay  no  ftrefs-upon  the  words  et  cetera;  for  it  would  be 
^^Dgcrous  to  fay,   that  &r.  means  lands ;  however,  taking  the 
2^^«r  words  alon^  with  the  fi?c-  ^d  all  the  circumftances  above 
^^cd  together,  they  manifeft  the  teflator's  intention^   that  th^ 
'^^^  wU  meadow^  as  well  as  the  meffuages^^  fhould  pafs  by  the 
^cvifc;  and  we  are  all  of  q>inion,  that  they  did  pafs  thereby, 


^^e  paifed  the  whole,  both  meffuages  and  lands. 
Judgment  for  the  plaimiflT^ 


Thro^Bortoo 
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*BUk.Rep.  Throgmorton,    on    the    dcmife    of  Robinibn,    t 
7*8.  s-  c.         Wharrey.     C.  B.    Ante,  Ter.  Trinr.  10  Geo.  Ill 

[Secaoteptse  TN  this  term  the  cafe  was  argiied  the  third  time,  by  Sei 
$%$.}  ^  -Burland  for  the  plaintiff,  andSeijeant  Forfler  for  the  de 

ant.     See  the  full  and  cxa£l  Hate  thereof  in  the  laft  term. 


I 


R.  being  Serjeant  5// r/tfW — 7^^'*  ^^^'V^"  being  fci fed  in  fee  o 
ifcdiafecy  copyhold  lands  in  qui^ftion,  on  the  firftday  of  Augujl  1720, 
furrendered  rendered  the  fame  to  the  ufe  of  Mary  Amall  (whom  he 
^MUtoM.A.  intended  to  marry),  and  the  heirs  of  .their  two  bodies  law 
whom  he  in-'  to  bc  begotten  ;  and  for  default  of -fuch  iffuc,  to  the  ufe  o 
tended  to  right  heirs  of  the  faid  jfohn  Robin fon.  The  marriage  aftcn 
t^'beiriof  *^^^  effeft,  and  Mary  was  accordingly  admitted  tenant  o 
their  two        premifcs  in  qucftion. 

bodies  i  and 

fm  default  of  fuch  ifloe  to  the  uie  of  the  r'fbt  heirt  of  the  fild  J.  R.     Rribhfcd,  that  M.  A.( 

cftate  for  Ufe»  with  coociageot  ccnuinder  to  the  hcin  of  the  body  of  her  and  her  hulbaod. 

The  queftion  is,  what  eftate  the  wife  took  by  the  funrei 
I  am  to  contend,  that  ihe  took  an  eftate  in  fpccial  tail  exccui 

It  Is  laid  down  in  Bcresford'%  cafe,  7  Rep.  42.  a,  that 
conftruflion  of  a  deed  (hall  be  made,  as  to  produce  three  efl 
1.  To  ftand  with  the  rule  of  law ;  a.  With  tlic  intention  g 
donor;  3.  That  all  the  parts  of  the  deed  may  (land  togc 
if  this  may  be  by  the  rule  of  law.' 

In  confideration  of  the  marriage,  the  friend^  of  the  ynSt 

bargaining  with  the  intended  hulband,  for  the  benefit  of  hci 

her  children  ;  and  it  was  never  meant,  that  it  (bould  be  i 

power  of  the  huiband  and  wife  to  bar  th^  iffue ;  which  it 

lainly  would  bc,  if  (he  only  took  an  eftate  (pr  life,  with  a 

tingent  remainder  to  the  heirs  of  their  two  bodies,  as  is 

I  Leo.  pi.       tended  on  the  other  fide ;  and  therefore,  to  cany  the  intei 

*33*  ^^'      of  the  parties  into  execution,  the  wife  muft  take  an  eftat 

Co!  LiL  a6.    fpccial  tail :  and  in  fuch  cafe  all  the  jperfons  will  take  the  < 

PoUex.  461.    which  was  intended  for  them ;  therefore  the  court  will  go  i 

^KM  R**     **  poffible  to  cffeCkuate  the  deed  of  furrender ;  and  will 

a39t43«*^    favour  a  coihingent  remainder,  if  it  clearly  appears  that 

3  Uon.  4*      intention  of  the  parties  was  to  create  a  better  eftate  for  the 

and  her  iifue. 

Serjeant  Forfier  for  the  defendant — Mary  Amall  took  an  < 
for  life,  with  a  contingent  remainder  to  the  heirs  of  the  b 
of  her  a^d  her  hufliandi    It  could  not  be  the  intention  q\ 

hull 
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iTi fband,  that  flie  (hould  have  an  eftate  tail  executed;  for  in  that  Cro.Car. 
:^Ge?9  if  the  had  furvived  him,  it  would  have  been  in  her  power  '^^^ 
o  %^re  away  the  eftate  from  his  children  by  her;  and  he  cited  '5/    *^*"' 
C£^^2i^^vertus  Taylor,  Style  325.  as  in  point,  that  the  wife  took 
only  an  eftate  for  hfe,  with  a  contingent  remainder  to  the  heirs 
of  their  two  bodies ;  and  after  a  few  days  taken  to  confider, 

the    court  were  of  that  opinion,   and  gave  judgment  for  the 

defendant. 

Dowgall  ver/us  Bowman.     C.  B.  » Black.  7x3, 

s.  c. 

C  ERJEANT  Burland  mov^d  for  leave  to  plead  feveral  pleas  The  defesd^ 

to  a  declaration  in  cafi,  upon  promifes ;  viz.  non  njfumpfit  *"*^"^*""®' 
to  all  the  counts,  and  a  tender ;  which  was  oppofed  by  Serjeant  ^j^m^to 
^igh,  who  infifted,  that  the  courfe  and,  praftice  of  pleading  a  »ll  the  coanti, 
tender,  is,  to  plead  it  to  part,  and  non  djTumpfit  as  to  all  the  re/L  ■"**  *  ^°^" 
And  of  that  opinion  was  the  court;  and  refufed  to  give  leave  to  [see  ^JlLr/*/- 
pleadn()/2  MJjumpJitxo  the  whole  declaration,  and  a  tender  as  to  hnyMnoard. 
.  part,  4  "^^f^  ^» 

K.  B.  194. 
.   S.PJ 

Strlthorfl  ver/us  Graeme  Efq.     C.  B*  2Biack.7i3. 

s.  c. 
jT^ASE  upon  feveral  promifes.     The  defendant  pleaded,  non  Tbeftituteof 

^^^pf^  i^ff^fix  annos.    The  plaintiff  replied,  that  he  was  Hmitationf 
•kroad  at  the  time  of  making  the   feveral   promifes    in  the  g|"  ^  run 
^laration,  viz',  at  A.  in  the  kingdom  of  S,  and  that  he  hath  a^ainft  t 
^cr  fince  been,  and  ft  ill  is,  abroad  out  of  this  kingdom.     The  plaintiff  wh» 
Wcndani  demurred,  and  the  plaintifiF  joined  in  demurrer.  ttmUhT^I 

into  this 
.  Serjeant  G/y««,  for  the  defendant,  objeSed  the*,  the  replica-  ««^ 
^'^^was  ill ;  but  gave  no  reafon  why  it  was  fo>  that  1  heard.    . 

Cirrftf.  If  the  pUtntiff  is  a  foreigner  Tas  it  feems  he  is),  and 
JA  not  come  to  England  in  fifty  years,  he  ftill  hath  fix  years 
^  hit  coming  into  England,  to  bring  his  a6lion ;  and  if  be 
^ff  comes  to  England  hunfelf,  he  has  always  a  right  of  a|^ion 
*Ue  he  lives  abroad,  and  to  have  his  executors  or  adminiftra- 
^  ifter  his  death.  An  infant  may  fue  before  he  comes  of  age, 
•^hepleafes^;  but  if  he  doe^  not,  he  has  fix  years  after  he  comes 
7  ^  to  bring  his  adion.  While  any  of  the  difabilities  men* 
l'^^  in  the  Aatute  of  limitations  contiliue,  the  party  may,  but 
^  not  obliged  to.  commence  his  a6lion :  the  fiatute  doth  not  nui» 
^     viiile  any  of  thofe  difabilities  continue. 

Judgment  for  the  plaintiff. 
V0I.IU.  L  TioUcf 
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Tinkler  "cerfm  Poole  and  another.    B.  B. 

Trover  ii«i     CfROVER^  for  twcnty-thrce  iflirrfi  of  karinEs.     Upon 
ag^ftofficert  X    guilty  pleaded,  this  caufe  was  tried  at  Wefiminfier^  bel 
*  ""       Lord  Mansfield.     Verdift  for  the  plaintifiF.     Damages  ft8/.  s 
cofts  40i.  fubje£l  to  the  opinion  of  the  court,  upon  thefe  S 
fa6ls;  viz. 


of  the  re- 
veooey  for 
making  ■ 
wrong^l 
feisttte  of 
goodt. 
[5  Burvw 
3#57.  S.  C] 


The  defendants,  being  officers  of  xhtfali  duties^  .toitioj 
itiitd  the  twenty-three  barrels  of  herrings  :  theplaintiflFdeman 
the  herrings  to  be  reftored  to  him  which  was  rcfufcd,  i 
they  were  condemned  by  the  commiflioners  of  \htfiJt  duties 
appeared  at  the  trial»  tnere  was  no  legal  foundation  for  fi 
condemnation. 

.  Mr.  Dunning,  for  ihe  defendants,  objefied  that  tnwer  did 
lie  againS  the  defendants ;  for  that  the  feifure  of  the  kerrif 
and  putting  them  into  the  Cuftom-houfe  warehoufe,  could 
be  faid  to  be  a  cbnverfion  to  the  ufe  of  the  defendants. 
King's  officers,  but  trefpafs,  or  trefpafs  on  the  cafe  :  and  he  ci 
Bunb.  6j,  68,  80. 

But  per  curiam-^The  King  had  no  property ;  fo  the  go 
were  tortioufly  feifed  by  the  defendants,  which  was  a  converf 
in  the  defenaants,  the  officers.  And  the  cafe  in  Bunt.  6j> 
not  law. 

Judgment  for  the  plaintifiF. 


fiufcall  and  others,  Aflignees  of  Thickpcnny  a  Bai 
rupt,  ver/iis  Hogg.     C.  B. 

A  new  trial    CJ" ROVER  for  a  great  many  goods,    to  the  value  of  7 
granted  to  Upon  not  guilty  pleaded,  this  caufe  was  tried   at  the 

wthout'cofts,  affiles  for  the  county  of  Norfolk,  before  Lord  Chief  Baron  J 
be  having  ker.  Whereupon,  it  appeared  on  the  plaintiffs  evidence, 
feven  witneffes,  that  Tnickpenny  was  an  inn-keeper;  iMthi 
jiot  only  fold,  liquors  to  his  ^cAs  fhofpitdntiius J  in  his  inii» 
alfo  fold  divers  quantities  oi  wine,  rum  and  brandy,  by  four, 
;md  fix  gallon^  at  a  time,  to  feveral  perfons  living  two  and  t 
miles  diliant  from  his  iiui,  for  them  to  retail  out  and  fell  a| 
and  had  done  thus  for  fome  years;  whereupon  it  was  infifie 
the  counfel  for  the  plaimifTs,  at  thetrial,  that  this  fort  of  tn 
by  au  ihn-keeper,  made  him  liable  to  a  commiflion  of  bwikr 


been  impro 
perly  noa- 
fuiced. 
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b%^   xhcdicfXaranj  without  h^^riog  any  Qther  evidence,  w^s 
of  a  di^rcnt  opinion ;  and  ordered  tbe  pfaintiffs  to  be  nonruited, 
with  leave  to  move  the  court  for  a  new  trial,  without  cofts,  in 
c^e  he  was  roilUken  in  his  opinion. 
» 
And  now  upon  the  motion  of  Serjeants  JVhitaker  and  For/lcr^  / 

to  fet  afide  the  nonfuit,  the  court  was  clear  of  opinion,  that  the 
plaintiff  ought  not  to  have  been  called,  but  the  matter  ought 
to  have  beejn  more  fully  fifted  and  gone  into  at  the  trial ;  that 
it  not  appearing  to  the  court  here,  what  proportion  Thicipenny^s 
trade,  in  hi&  ian  bore  to  bis  trading  abroad  ^nd  out  of  doors, 
they  could  not  judge  whether  he  was*  liable  to  be  a  bankrupt 
or  not ;  and  therefore  they  fet  afide  the  nonfuit^  and  granted  a 
new  trial  without  cods. 

Noia.    It  was  faid  by  Wilmat  Chief  Juftice,  that  il  Thicks 

penny's  trade  and  profits  in  his  inn  was  much  larger  than  his 

trade  and  profits  abroad  out  of  the  inn,  he  fhould  incline  to  .think 

.  that  he  was  not  liable  to  be  z.i^?iArupt.     If  it  (hould  come  out 

in  evidence  that  Thickdenny  got  600/.  per  annum  in  his  inn,  and 

not  600J.  per  annum  oy  fending  out  and  felling  liquors  abroad  ; 

he  fcemed  clear  in  opinion,  that  he  could  not  be  a  bankrupt. 

However,  as  there  was  general  evidence  that  he  was  a  trader  out 

,  of  his  inn,  the  plaintiflFs  ought  not  to  have  been  nonfuited. 

-Simmons  yerjus  Shannon,     C,  B.  1  Black. Rep, 

7»s.  s.c*   ' 

IJPON  a  motion  on  behalf  of  the  defendant,  to  fet  afide  the  Pnake. 

judgment  in  debt  on  a  bond.for  irregularity,  it  was  fworn  ^o^^^  of « 
W  the  defendant's  aUorncy,  that  he  had  put  in  bail  for  her,  S^S;*"'}^^ 
Pitt  that  he  had  never  received  any  declaration,  or  any  notice  of  whether  ne. 
a  declaration  being  left  in  the  protnonotaries  office ;  which  upon  c^fTary  whe« 
«wiM  cauCe  was  admitted  to  be  true,  but  at  the  fame  time  it  *>^"P«'"»^ 
^'^  infiflfcd  on  behalf  of  the  plaintiff,  that  the  judgment  was 
J^lar;  for  that,  by  the  known  praSice  of  the  court  where 
Special  bail  is  put  in  by  the  defendant's  attorney,  there  is  no  oc 
gfion  to  give  bim  notice  of  a  declaration  being  entered  and 
*W  in  the  office,  but  he  ought  to  fearch  for  it  there.    There 
•^^g  a. variety  of  opinions  among  the  prothonotaries  and  fe- 
.    ^^^Boanesy  touching  this  point  of  pra£3tice,  the  court  fet  afide  the 
Jj^pacnt  upon  payment  of  cofts  to  plaintiff's  attorney^  and  /aid 
ttgi  would  maie^  a  rule  tojetile  this  point  of  pra£lice.    Nota^  the 
f*^  wa&  returnable,  the  firft  return  [November  3d)  declaration 
j^«  in  the  office  de  beneeffe^  November  6th,  bail  was  put  in  on  the 
v^  on  the  10th  exception  was  made  to  the  bail,  on  the  X3th 
^  bail  J  unified;  on  the  i^tb  plaintiff's  auorney  found  plea  of 
L  ft  coverture 
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coverture  in  abatement  in  the  office,  and  fo  figned  judgment, 
the  plea  being  put  in  after  the  four  days.  Per  dhiei  Juftice,  i 
is  a  good  defence.  Per  Gould  Juftice,  Let  it  not  be  underftoo< 
hj  our  fetting  afide  the  judgment  under  the  circiunftances  o\ 
this  particular  cafe,  that  the  court  means  hereby  to  enlarge  th 
time.for  pleading  dilatory  pleas  beyond  four  days. 


HILARY  TERM 

II  Geo.  m.  1771. 


tBlKk.Rcp.  *^ANUAR_Y  23d,    1771,    Mr.   "Rxcoa^^Smythe  and  N^^Kr. 


7 J4-  J   Juftice  Afton^  two  of  the  lords  commiffioners  of  the  gr^^^f' 

%tQ%!    ^*    ^cal,  fat  in  the  court  of  Chancery  this  momins:  at  noon  «^^.* 
lords  comraiffiGners  rcfigned  the  feal  to  the  King,  when    ^  -** 
majefty  was  pleafed  to  give  it  to  the  lord  commiffioner  jBtf/iir  j 
one  ot  the  juftices  of  his  majeftv's  court  of  the  bench,  with 
ftyle  and  dignity  of  Lord  High  Chancellor  of  Great  Britain^  \^'  ^ 
ing  lately  created  a  peer  of  tnc  realm,  bv  the  ftyle  and  title     "^' 
Henry  Lord  Apjley^  Baron  oi  A^y\  in  tne  county  ol  S^ex. 

January  25th  Sir  George  Narcs^  'knight,  one  of  the  Ki» 
ferjeants  at  law,  was  appomted  by  his  majefty  a  juftice  of 
court  of  the  bench,  in  the  room  of  Lord  Affley. 

yanuai^y  26th,  Sir  William  de  Grey  knight,  the  King's  attorr^^^ 
general,  was  called  to  the  ftate  and  degree  of  ferjeant  at  l^'^^' 
and  appointed  by  the  King  lord  chief  juftice  of  his  majeftj^  * 
court  of  the  bench ;  and 

On^Monday,  January  aSth,  the  right  honourable  lord  cF»*-^ 
,  juftice  de  Greyy  and  the  honourable  Mr.  Juftice  Nares  took  tb^*^ 
refpeflive  places  in  court. 
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On  Monday^  February  the  4th,  Richard  l^igh  Terjeant  at  law 
kifled  hands,  on  being  appointed  one  of  the  Aing*s  ferjeants ;  he 
was  fworn  in  the  jth,  and  took  place  in  the  courts  on  the  6th 
oiEebruary, 


Melchart  and  others  verfiis  Halfey  and  others.  Executors.  ^^J*^ «  ^•^• 

C.B.  ^*       ^ 

'T^HE  plaintiffs  brought  an   a£lion   upon  the  cafe,    in   the  In  what  caie 
*     court  of  King's   Bench,   againft  the   defendants,  upon  a  2!?£^"*l 
^ontracl  made  between  the  plaintiffs  and  the  teftator  of  the  until coL  of 
defendants,  for  forage  found  and  provided  by  the  plaintiffs,  for  «  nonfult  in  a 
€he  Bntijh  troops  in  German\^  in  the  lafl  war,  at  the  inftance  [*"*•'  "^^ 
and   reqpeft  of  the   faid   teftator,  to  the  amount  of  io,ooa/.  fa*,S^^UJei 
"nrhich  was  tried  before  Lord  Mansfield,  at  the  fittings  after  laft  be  paid. 
.Rafter  term,  when  his  lordfhip  being  of  opinion  (upon  the  evi- 
dence then  given)   that  the  contrail  was  made   upon   public 
:£aith  and  credit  of  the  government,  and  not  upon  the  credit 
of  the  teftator  of  defendants,  fo  the  plaintiffs  were  nonfuited 
vjpon  the  merits. 

In  Trinity  term  laft,  the  plaintiffs  moved  the  court  of  King's    v 
IBench  for  a  new  trial,  which  was  refufed;  the  whole  court 
l>cingof  opinion  (upon  Lord  Mansfield*^  report)  that  the  contraft 
i^as  made  upon  the  credit  of  the  government,  and  not  of  the 
4tcfiator  of  oefendants. 

In  AEchaelmas  terni  laft,  the  plaintiffs  brought  another  (the 

Srefent)  a£lion  upon  the  cafe  againft  the  defendants,  and  have 
Glared  upon  the  very  fame  contrail ;  the  plaintiffs  have  alfo 
fiied  a  bill  in  Chancery. 

1*1  the  prefent  term,  Serjeant  Burland^  on  behalf  of  the  de- 
«eadants,  moved,  that  proceedings  mi^ht  be  ftaid  in  this  a6lion, 
^*U.il  the  plaintiffs  fhall  hav£  paid  to  the  defendants,  the  cofts  of 
^*^  nonfuit  in  the  former  aflion  in  B.  R.  which  had  been  taxed 
^y    the  mafter  at  48/.  loi.     He  made  this  motion  upon  two 

E^unds ;  tft,  be  produced  an  affidavit  of  all  the  fa£ls  above 
^^d,  and  tliat  the  plaintiffs  were  foreigners,  refiding  in  Ger^ 
^tj,  out  of  the  reach  of  the  procefs  of  the  courts  here.  2^//y, 
That  it  appears ,  from  the  faft  ftatcd  in  the  affidavit,  that  this 
*^cond  adion  is  vexatious,  the  court  of  5.  i?.  liaving  unaiii- 
"^J^^fly  given  their  opinion,  upon  the  motion  for  a  new  trial,  that 
^  plaintiffs  have  no  right  of  a£Uon  upon  t^e  ajbiove  conurafi» 

1-3  an4 
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iand  therefore  iij^n  that  ground  jJbnc  (tho'  thfe  pi^inliAt  li 
becii  forogniersj  he  fobtnitted,  that  this  court  wopld  H 
piaintiflfs  proceedings  in  tliis  a^ion,  until  tiiey  pay  tb 
taxed  in  the  farmer;  that  ahhough  the  court  wili^  not 
foreigners  in  the  firft  inftance  to  give  fecurity  for  coils,  h 
of  the  difficulty  they  may  be  under  to  do  it  nert^  and  on  a 
of  Irade^  yet  when  foreigners  are  vexatious  (as  the  plainti 
pear  to  be  m  this  cafe)  the  court  will  oblige  them  to  do  j 
and  pay  the  cods  taxed,  or  ftay  the  proceedings  in  this 
CnfCBorv.  He  cited  Gravenor  verfus  Cape^  EaRtr  Ttrm^  9  Geo.  3, 
'&e,  2ate  whith  was  troDtr  to  try  whether  A.  o.  was  a  bankrupt,  vt 
^Ceo,  3.  j|jg  plaintiff  was  nonfuited  upon  the  merits,  and  after  a 
year  s  acquiefcence,,thc  plaintiff,  not  having  paid  the  def 
the  colls  of  the  nonfuit,  brought  another  action  upon  the 
fromifes^  to  try  the  very  fame  faS,  and  the  court  flayed  tl 
ceedmgs  in  the  later  aftfon,  nntil  the  cofts  of  the  non 
the  former  fliouid  be  paid  to  the  defendant  Cape^  upc 

froimd,  viz.  that  they  tnought  the  fecond  a£lion  was  vex 
erjeant  Burlandd\[o  cited  1  Lord  Raym.€gj.  Bafs  verf 
iw«,  wherein  it  was.  moved,  ihat  the  plaintiff  might  nc 
cecd  before  he  had  paid  thi;  coffs  of  a  former  nonfuit, 
(indeed)  was  denied  by  the  court,  becaufe  the  merits  ( 
come  in  queflion  upon  the  trial  upon  which  he  was  m 
but  he  fubmitted  to  tne  court,  that  if  the  plaintiff  Bafs  ha 
nonfuhed  upon  the  merits;  the 'court  of  B.  R.  in  tka 
would  have  uayed  the  proceedings  until  he  paid  the  cofts 
fortner  nonfuit.  Whereupon  this  court  made  a  rule  f 
plaintiffs  to  fliew  caufe,  why  proceedings  fhould  not  be 
in  the  prefent  aflion,  until  they  fliall  pay  the  cofts  taxec 
the  nonfuit. 

Upon  Ihe^ving  caufe,  Serjeant  J^hfon  for  tbc  plaintifi 
that  this  was  a  motion  of  the  firft  impreflion,  that  the  1 
Lord  Raym.  697,  is  not  a  determination  in  the  prefent 
thai  this  rule  is  generally  mntable  only  in  ejeSment;  and 
the  cafe  of  Gravenor  and  Cape,  the  plaintiff  had  acquic 
whole  year,  and  a  dividend  of  the  bankrupt's  effcfis  had  bee: 
before  the  plaintiff  commenced  the  fecond  aSion,  ,and  ^ 
fhe  fafts  material  had  been  fully  gone  into,  and  difcuffe< 
the  former  trial,  fo  that  the  court  thoujrfit  the  fecond 
vexatious;  that  the  plaintiffs,  in  the  prelent  cafe,  comii 
the  aflion  recently  after  the  court  of  J^^ng*s  B^nck  had  1 
a  new  trial ;  fo  that  he  fubmitted  to  the  court,  that  the  < 
Gravenor  and  Cape^  was  not  like  the  cafe  at  bar,  he  < 
Barnes  99.  Lazarus  verfus  PritcAard,  HiL  ii  Geo.  2.  in 
s  rale  to  Ihew  caufe,  why  proceedings  ihoukj  not  be  fti 
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^^Fc^T  payment  of  cofts  allowed  to  defendant  in  a  former  a£iion  for 
t.1^^  fame  thing,  was  difcharged  as  unprecedented:  for  the  court 
ne  ^"'cr  make  fuch  rule  in  any  cafe  except  ejcilment :  he  alfo  cited  e 
Str-^M,,  1206.  RtalQ  al*  verfus  Maciy,  where  the  plaintiffs  were 
Srd^^dles,  and  brought  ana£lion  for  freight ;  Sir  7.  Stmnge  moved 
to  Hay  their  proceedings  till  they  (hould  give  Security  for  cofts, 
as  is  done  in  cjeilment  where  th^;  leflbr  oi  the  piaintiflf  is  an  in-  • 
f^r&c  ■  Sed  per  curiam,  this  has  never  been  carried  further  than 
a£kions  qui  tarn;  and  it  may  affefk  trade,  in  {hutting  up  our  courts 
£roTxi  foreigners,  whp  perhaps  cannot  find  fecurity  in  a  ftrange 
cou  iitr)'.  The  cafes  in  ejeSnunt  are  confidercd  as  more  under  the 
po^w-er  of  the  couH  than  other  proceedings,  and  the  Court  ftay  a 
i4ec<3nd,  till  the  cofts  are  paid  of  the  firft,  which  tkcv  cannot  do  in 
€?lA^r  cafes.  So  that  Serjeant  Jephfon  fubmitted,  that  it  appeared 
iVoTD  this  cafe  of  the  Swedes ;  the  courts  never  make  this  Vule 
fojr  cofts,  but  in  cafe  of  ejedment,  .   '  ^ 

Serjeant  H^^vy  for  the  defendants,  in  reply — It  was  faid  by 
X.ord  Chief  Juftice  Wilmot,  in  the  cafe  of  Gravenor  verfus  Cape^ 
thae,  generally,  the  court  will  not  interfere  touching  this  matter, 
exoeptinthe  cafe  of  ejeSmeni,  becaufe  that  one  recovery  in 
ejer^ment  cannot  be  pleaded  in  bar  to  another  ejtSment  for  the 
i^ix\e  lands;   but  though  this  is  generally  true,    yet   in  other 
a£^ions  where  £he  court  can  fee  that  the  fecond  afiion  for  the 
tavne  thing,  or  to  try  the  fame  point  is  vexatious,  they  will  in- 
terfere and  ftay  the  proceedings  in  the  fecond  afiion  ilntil  the 
«<^fts  in  the  firft  be  paid,  as  they  did  in  Gravenor  verfus  Cape, 
yhcre  the  rule  was  made  abfolute  by  the  whole  court :  the  Ser- 
J^si^K  fubmitted  that  this  is,a  ftronger  cafe^  the  jplaintifis  bein^ 
forcipicrs,  and  out  of  the  reach  ot  the  procefs  of  the  court,  and 
jf^dusrule  be  not  made  abfolute,  it  will  condemn  the  deter* 
'>^i  nation  in  Gravenor  verfus  Cape. 

.    Serjeant  Burland  alfo  for  the  defendants,  in  reply — ^Ylie  plain-  i  Burr.  1177. 

^™^  l>eing  foreigners,  it  is  not  in  the  power  of  the  defendants  to 

f^^ain  their  cofts  in  the  former  a£lion,  wherein  the  merits  h^v^ 

b^^in  determined,  unlefs  the  court  will  interfere,  and  make  this 

'^^J*  abfolute.     The  cafes  of  Ba/s  verfus  £irmn,  and  Gravenor 

^'^^Cape,  are  in  point;  but  if  they  were  not,  the  court  will  not 

'^^l^oire  a  precedent  to  do  juftice,  but  will  difpenfe  with  a  gene- 

J^l    rule,  m  extraordinary  cafes,  for  the  fake  of  doing  right. 

*  He  flake  here  contendea  for  by  the  plaintiff's,  is  no  lefs  than         | 

^'^•ooo/.  fo  that  it  is  well  worth  their  while  to  try  the  opinion 

*^*evcry  court  in  the  hall ;  but  if  they  will  come  here  for  juftio^, 

^^*^  flull  do  juftice,  aod  firft  pay  the  cofts  of  the  former  nonfuit. 

LA  Seywiji 
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Serjeant  Lagh  alfo  for  the  defendants,  in  reply — Wy  brocher 
Jffphfon^  for  the  plaintiffs,  infifts  this  is  a  cafe  of  the  firft  im- 
preflion,  and  that  there  is  no  caCfe  in  point ;  but  whctlicr  there 
IS  or  not,  juftice  requires  thJI  this  rule  be  made  abfolute,  or 
foreigners  may  be  as  vexatious  as  they  pleafe  to  the  King's  fub- 
je£ls,  without  being  liable  to  any  punifliment  whttfoever. 
Courts  do  not  require  foreigners  in  the  firft  inftance  to  ^ve  fe- 
curity  for  cofts ;  not  only  on  account  of  trade,  and  the  difficulty 
they  may  be  under  to  get  fecurity  W^,  but  alfe  becaufe  it  is  un- 
certain whether  they  will  ever  be  liable  to  cofts* 

GoiJd  Juftice,  cited  i  Vent.  .lOO.  Lord  BirofC%  cafe.  The 
Lord  Biron  vras  plaintiff  in  an  a6tion  ;  and,  upon  a  nonfuit,  five 
pounds  cofts  were  taxed  againft  him :  and  be  brought  another 
a3ion  for  the  fame  matter,  which  was  faid  to  be  merely  for 
vexation:  and  that  he  refufcd  to  pay  the  cofts;  neither  coo  Id 
he  be  compelled,  being  a  peer,  and  in  parliament  time :  where- 
fore the  court  gave  Axy  to  fliew  caufe,  why  this  adion  (hould 
not  ftay  until  he  had  paid  the  cofts  in  the  former.  It  doth  not 
appear,  whether  any  thing  was  afterwards  done,  upon  this  ni)e 
to  fliew  caufe;  but  the  ca(e  (hews,  that  tlie  court  made  the  rule 
upon  this  ground,  that  the  fecond  a6Hon  was  faid  to  be  merely 
for  vexation.  I'he  court  took  fome  days  to  confider  of  the  caie 
at  bar,  and  gave  their  opinion  in  fubftance  as  follows. 

Op«Dioo  of  Lord  Chief  Juftice  de  Grey — If  the  tourt  can  be  warranted 

tkecoun.  hy  j^^  jq  make  this  rule  abfolute,  they  ought  to  Ao  it;  Cbe 
rule  in  Lord  Biron  s  cafe,  i  Vent.  loo.  was  made  upon  this 
ground,  that  the  fecond  a3ion  was  alltdged  to  be  vextUioitft 
and  (hews  that  ihe  court  would  have  interpofed  in  tkat  cafe,  if, 
upon  (hewing  caufe,  it  had  been  fufficiently  made  appear  to  the 
court  that  it  was  brought  for  vexation:  by  the  cate  in  Lord 
Raym.  607,  it  feems  to  me,  the  court  would  tlure  liave  inter* 
poifcd,  itahe  plaintiff  had  been  nonfuited  upon  the  merits  at 
the  trial.  The  cafe  of  Gravenor  verfus  Cape^  was  well  con- 
fidered  by  the  late  Lord  Chief  Juftice  Wilmot  and  the  court,  and- 
trie  rule  was  made  abfolute  upon  this  ground,  viz.  that  they 
were  of  opinion  the  fecond  a6lion  was  vexatious  ;  therefore  if 
this  fecond  a£Hon  be  vexatiaus^  we  are,  fufficiently  warranted 
by  law  and  precedent  to  interpofe,  and  make  this  rule 
aLfolute. 

It  appears  to  the  court  by  affidavit,  that  the  former  afiton 
hath  been  fairly  tried  before  Lorii  Mansjield^  that  the  whole 
merits  of  the  cale  were  entered  into,  and  difcuffed  at  the  trial» 
that  his  lordfhip  was  of  opinion  the  contrafl  was  made  upon 
public  faith,  and  the  credit  of  government,  and  not  upon  tbe 

credit 
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^-^-^ditof  the  teOator  of  the  defendants  ;  that  upon  a  motion  for 

s&     m-^  cw  trial,  the  whole  court  of  B.  R.  were  of  the  fame  opinion, 

st-KTM  <:^  refufed  to  grant  a  new  trial ;  that  the  cofls  of  the  nonfuit 

l^^B  "^^e  been  taxed  at  48/.  10s.  which  (though  demanded)  have 

rioC,    been  paid  to  the  defendants  or  their  attorney,  by  the  plain- 

ci£¥^  or  their  attorney,  wliich,  by  law,  ought  to  be  paid;  that 

c  h^     plaintiffs  have  delivered  a  declaration  upon  the  very  fame 

crovft  tra61,  that  they  have  not  produced  any  affidavit  to  (hew  the 

<romj.Tt,  that  they  nave  any  new  cafe  to  make  upon  this  fecond 

2t!£hi<^n;  nor  indeed  have  they  produced  any  affidavit  at  all ;  fo 

clmsi.^  we  muft  take  it  for  granted,  that  no  new  cafe  can  be  made 

«Ap^>  ji  a  fecond  trial ;   but  it  muft  be  determined  by  the  jury 

nxpoai  the  fame  evidence  which  has  already  b^en  given  at  the 

CoT-xTKicr  trial ;   I  am  therefore  of  opinion  that  the  plamtifFs  ought 

t.o     fac  content  with  the  judgment  of  5.  /?.  and  that  the  prefent 

afiion  is  vexatious,  and   upon  that  ground  only,  proceedings 

^ex-cin  ought  to  ftay  until  the  plaintiffs  pay  the  cofts  taxed 

tipoxi  the  nonfuit :  I  would  have  it  underftood,  that  I  lay  the 

inaifctercf  the  plaintiffs  being  foreigners  quite  out  of  the  cafe, 

and    think  the  rule  ought  to  be  made  abfolute,  for  this  reafon 

^(y  (viz.J  becaufe  the  prefent  aftion  is  vexatious. 

G^iuld  Juflice — I  am  intirely  of  the  fame  opinion  with  my 
Lord  Chief  Juftice,  that  the  court  ought  to  make  this  rule  ab- 
foliite. '  The  old  law  points  out  this  to  the  court  as  a  duty.  The 
Ibtiatc  of  Marletridlge^  M  Hen.  3.  cap.  6.  Lord  Coic  in  his 
cotxiinent  thereon,  a  Infl.  112.  fays,  there  is  np  greater  injuftice 
**  tixdn  when  under  colour  of  juftice  injury  is  done."  That 
Wf^ti  Ufisant  in f or 0  nan  ut  (Uiquialucrentur^fea  ut  vexent  alios,  &c. 
Al^liough  the  court  will  not  oblige  a  foreigner  to  give  fecurity 
^  jpoib,  yet  when  he  has  liad  the  merits  tried  and  determined 
^g^i^xift  Um,  and  will  not  do  juftice  by  paying  the  cofts,  he  be-r 
coixiei  vexatious  hv  bringing  a  fecona  a6lion  to  try  the  fame 
>D>^:tcr;  and  for  tnat^raybn  alone,  I  think' the  rule  ought  to  be 
Afplute :  I  lay  the  circumftance  of  the'plaintiffs  being  foreigners 
<Itttt«  out  of  the  cafe. 

^iackjlonc  Juftice — ^I  lay  plaintiffs  being  foreigners  out  of  the 

CS^%  and  am  exa&ly  of  the  fame  opinion  with  my  Lord  and  my 

lit9^r  Gould.     I  will  fay  one  thmg  for  my  felf  only  ;  that  I 

tbink,  in  all  cafes  where  the  merits  have  been  tried,  plaintiffs 

(b^ld  not  be  permitted  to  commence  9  fecond  a3ion  to  try 

the  lame  matter,  before  cofts  paid  in  the  firft ;  but  this  is  not 

0OW  before  the  court,  vexation  is  now  the  (ingle  point  we  deter* 

l0sneTipon. 

S^ts  Juftice— I  am  of  the  fame  opbion.  s  u.  lUym. 

Long 
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74c.  s.  C. 

What  is  a  ■ 
!•  Ac  tent  aX. 
fi4avh  to 
hildtobaiL 


Long  verbis  Lincb.     C.  B. 


'T^HE  plaimifT  Long  did  lei  upon  ieafe  to  one  Rice 
'^  lands  in  Irdana,  for  a  term  of  years.  The  del 
Druh  became  bound  to  :he  plaintiff  by  bond,  in  the  pes 
5000/.  with  condition,  thai  it  Steven  paid  ^ the  rent  to  p! 
at  the  days  and  times  in  the  Ieafe,  the  bond  Ifaould  w. 
otherwife  in  force.  The  plaintiff  fued  out  a  CAfnas  ad 
dendum  againft  the  defendant,  and  in  order  to  hold  them 
previoudy  made,  and  filed  an  affidavit  that  the  fum  of 
was  due  and  owing  to  him  for  arrears  of  rent  under  1 
Ieafe.  It  was  held  by  three  judges,  contra  BLu^lone  Jufli 
the  affidavit  was  fufficient  to  hold  defendant  to  bail. 


aSbck. Rrp.  Henzell^  Demandant;  Lodge,  Tenant;    Lawfin 
747.  S.C  Vouchee.    C.  B. 


Aneztraor-     J^RSTER  and  Soyet  Serjeants  mo\*cd,  on  the  behalf 
*^^  ••      ^  -^     tenant  and  vouchee,  to  amend  a  common  recovery. 


recovery. 


Anc 

*^  *•  ^  -^  tenant  and  vouchee,  to  amend  a  common  recovery, 
rwrnoKm  ^  fating  the  word  Merjkam  (being  the  name  of  a  pariQi) 
the  parifhes  named  in  the  recovery,  next  after  the  pa 
Braoone  ;  and  grounded  their  motion  upon  an  affidavit  n 
the  vouchee,  that  fome  fmaU  part  of  the  lands  whereof 
covery  was  intended  to  be  fuffcred,  extended  into,  and 
the  parirti  of  Merjkam  in  Kiitt.  The  affidavit  fays,  i 
Robert  Goddard  was  lenanft  of  one  imirc  faarm,  under  tin 
rent  of  58/.  the  principal  and  moft  part  whereof  is  in  th 
of  Aldington  in  kent^  but  that  fome  part  of  the  faid  fann 
believed^  did  extend  into  the  faid  parim  of  Merjham  :  and 
fays,  that  the  whole  of  the  faid  farm  was  intended  to  I 
prized  in,  and  paffcd  by  the  indcntnfe  of  bai^in  and  fi 
the  recover}',  although  the  faid  pariffi  of  Mertham  was  n< 
tioned,  either  in  the  recovery  or  faid  deed,  to  lead  t 
thereof:  The  court  after  taking  a  day's  time  to  confider, 
the  proceedings  in  the  recovery  to  be  amended,  by  infer 
word  Merpiam. 


Ward  vetfus  Ganfell.    C.  B. 


2  Black.  Rep. 
735.  S.  C. 
A  declaration 
on  zj6,fa^ 

lo  revive  a      ^pHlS  \f^' z.  Jctrt  Jacias    returnable yr^»i  the  day 
Srn^e'thV  ^^^^^  in0Uen  days  in  the  laft  term,  to  revive 

Uft  retarti,     ment  in  debt  for  2000/.  and  2/.   tor.  colb,  to  which 

may  kre  in^ 
titled  of  the 
fiune  term 
IcocrAllj. 
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fi!rri<lant  having  aopeared,  the  plaintiff's  attorney  delivered  a  de- 
d^dK  ration,  jfititled  generally  of  Michaelmas  term  hift  ;  to  which 
t'H^S'  defendant  demurred,  and  fhewed  for  fpecial  caufe,  that  the  de- 
cl^rTttion  was  imitled  generally  of  th(U  term,  and  fo  related  to 
tlm*?  firft  day  thereof,  which  was  before  tht  fcire  facias  was  r^- 
tmm«-nable,  which  was  inflfted  to  be  wrong,  (by  Serjeant  Jcphfon 
fc>x"  the  defendant)  who  objefted  that  the  declaration  ought  to 
fcia^^<  been  intitled,  "  From  the  day  of  Saint  Martin^  in  fifteen 
^»  days  in  the  term  of  &:«/ McAfl«/,  in  the  11th  year  of  King 
»•  Ceo.  the  3d."  But  per  curiam  we  will  confider  the  whole  term 
Eis   ^^ne  day^  in  this  cafe,  and  fo  the  declaration  is  intitled  right 

J'udgment  for  the  plaintiff. 

Anonymous.    C.  B.  ^fc|t 

24^.  S.  C. 

T>LAINTIFF  declared  in  cafe  upon  two  counts,    tfty   upon  a  note  of 
apromiffory  note;  2i/,  for  money  laid  out  for  the  defend-  hand  need 
tot,  who  pleaded  ^fet-qf  in  hBt  to  the  whole,  but  afterwards  l^J*^ 
withdrew  his  plea,  and  a^eed  to  let  plaintiff  take  judgment  by  pmred,  00 
Wault;  upon  the  execution  of  the  writ  of  inquiry,  the  clerk  the  executing 
^  the  defendant's  attorney  attended,  and  offered  in  the  hearing  »jn«o^»n" 
<f  the  jury  to  confefs  the  damages,  if  plaintiff's  attorney  would  jndjpmeortl 
P^^  tfae  defendant  fome  further  time  to  pay  the  debt  and  co/ls ;  default. 
^*cK  being  refufed,-  the  writ  of  inquiry  was  then  executed ;  fj^/**if2?* 
^J^'^^^te was  produced  but  no  witness  to  prpve  it;    the  jury  ^w refer iT 
txind  damages  to  the  amount  of  the  note;   and  upon  (hewing  toaMafterttf 
^fc    why  the  inquisition  (hould  not  be  fet  afide,  .the  court  J^*  ^^*i^ 
^1^  of  opinion  the  jury  had  done  right ;  for  the  plea  oijei-of  c«cutingtnf 
^jfi^ockTiitd  to  an  acknowledj^ment  of  a  debt,  and  the  clerk  to  the  wrkof  in- 
?*fct^ciant's  attorney  had  offered  to  confefs  damages  in  the  hear-  ^"Jj^'-z  *!* 
"^^f  the  jury.     And  ^r  G<7»X/ Juftice,  upon  a  judgment  by  Rep.  c.*p. 
^^ttlt  in  an  afiion  upon  a  promiffory  note,  or  a  bill  of  ex-  152,50^/ 
'^'^J^g^,  the   fum  due  thereon  is  admitted,   and  need  not  be  |***  J*'™ 
PJ^J'^ed  upon  the  execution  of  a  writ  of  inquiry.  '  The  rule  to  jt^i^c,*^ 
*?^   caufe  why  the  inquifition  fliouid  not  be  fet  afidc   was  vii.  473.] 
*fchaigcd. 

Grcrrifh  ver/us  Rodman,  alias  Rodborne.  [Sce  poft.  p. 

^^^cefterfldre./^EORGE    RODMAN,     otherwife    iZ^i/.  Repierin for 
^^  borne ^  was  fummoned  to  anfwer  to  Samuel  t«k>ng;hii 


cittle  in 


^^^i/l  of  a  plea,  wherefore  he  took  the  cattle  of  the  faid  ^^,'"^, 
^^^^t  ^nd  unjuiUy  detained  them  againft  fureties  and  pledges,  entered  upon 
>^^'  and  whereupon  the  faid  Samuel^  by  John  Powell  his  attorney,  J^^^  of 
2  co""pl^s,  ,^Ji"** 
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complains,  that  the  faid  George,  on  the  ihirtj^firft  day  of 
aryy  in  the  ninth  year  of  th<i  rclgn  of  his  prefent  iBajefly 
George  the  Third,  at  the  parifh  oi  JVinterboUrn^  in  <|  certain 
tlicTC,  called  HTirte's  Hilly  in  the  county  of  Gloucefter  afoi 
took  the  cattle  of  the  faid  Samuel,  (to   wit)  thirty-five 
and  unjuflly  detained  them  againft  fureties  aiid  pledges, 
£?f .  wherefore  the  faid  Samuel  fays  that  he  is  injured,  and 
fuftained  damage  to  the  value  of  loo/.  and  for  that  he   I 
his  fuit,  &c. 

1.  Cogni-  And  the  faid  George,  by  Thomas  Brooke  the  younger  his 

«-n€c  made '  ncy,  comQS  and  defends  the  wrong  and  injury,  when^fi?. 
^ndwnt'ls  ^*  bailiff  of  ^cA/z  Withers  Sherwood  Efq.  well  acknowledge 
k«iliffto>*ii  taking  of  the  faid  cattle,  in  the  faid  place  in  which,  ^c 
H^ithtrt  aur.  juflly,  £s?c.  becaufe  he  fays,  that  the  faid  place,  called  H 
bcuiJfe  he  ^'^'»  ^^  which,  £s?r.  is,  and  at  the  faid  time  when,  &c, 
U$%t  th- place  Certain  waRe  or  common,  containing  forty  acres  of  pa/lure,  Ivir 
In  which,  &c.  being  within  the  faid  parijh  qflFiniifrhourn,  and  within  thei 
f«!L!!l^*^°/     ofWinttrbourn  aforelaid:  and  that  within  the  faid  manor 

common  of*/.  ,^  i  r  ^  r 

40  aerci  in  now  IS,  dindjrom  time  whereof  the  memory  01  man  is  not  1 
the  parifh  of  contrary,  there  hath  been  aifo  another  wajle  or  common^, ^ 
nor  of  w"*"  ^^^^^i^^ffourn  Down,  otherwife  Wifiterbourn  Common;  of 
»»dthat*iih-7^'^  manor,  with  the  appyitenances,  the  iiuX  Johti  Hlth^rs 
In  the  manor  luood  lon^  before,  and  at  the  faid  tiipe  when,  6?^.  was  fei^ 
Shrreof  *&c  '**^  dcmeluc  as  of  fee ;  and  that  the  faid  John  Withers  Sker 
there  h«9  bee fi  ^nd  all  thofe  whofe  eilate  he  hath,  of  and  in  the  faid  manoi 
•aocher  com-  (lie  appurtenanccs,  from  time  whereof  the  memory  of  n: 
wV'of^  not  to  the  contrary,  have  had,  and  have  ufed  and  bcci 
which  manor  cullomed  to  liavc,  and  ftill  of  right  ought  to  have,  a  c* 
the  faid  J.  court  Uet  OX  viexo  of  frankpledge  of  the  refiants  within  th 
W.^.»tthc  nianor,  to* be  held  twice  in  every  vear ;  (that  is  to  fay) 
wher,&c.  Within  a  month  af^er  the  Feaft  of  t^/ler,  and  pnce  wit 
waiWfedin  month  after  the  Feafl^day  oj  Saint  Michael  tlu  Archang 
^«»,  and  pre-  every  vear:  and  that  within  the  faid  manor  there  is,  and 

fcf'bcs  in  •        '      1  r    1  V  \ 

%pufft.iufMx  ^'"^^  whcrcot  the  memor)-  ol  man  is  not  to  the  contrary, 
%<,mrt  tett,  been  a  certain  ancient  cuftom  there  ufed  and  approved  of, 
is  to  fay)  that  the^ury  of  the  faid  court  leet,  from  time  to 
And  that  for  ^ui  during  all  the  time  aforefaid,  h^ve  been  ufed  an* 
thtrehasbcen  cuftjmed  at  the  fame  court  leet,  by  and  with  the  confcnt  c 

a  ikftom  tor  .    ,  \      ^'  '    t         r 

th^  (curt  leet  greater  part  of  the  commoners  having  right  ol  common  o; 

to  make  ^M.  waftcs  of  the  faid  manor,  to  make  reafonable  bye-laws  and 

^^r^at^on  ^^^^^^*  ^^^  ^^^  better  prefervation  and  regulation  of  the 

of  the  com.  mons  within  the  faid  manor,  and  the  grafs  and  herbage  grc 

mom  within  in  the  fame;  and  to  impofc  fuch  reafonable  penalties  on  air 

the  maf.ori  ^^y.  ^^  tenant  of  the  fame  manor,  that  fhould  infringe  or  break 

androimpofe     ,  ,  i    "^   i  i  i-  •  •  l  i_         ' 

penaiti**!  on     byc-law  or  bye-Jaws,  as  they  trom  time  to  time  thought  pn 

the  farnvrt 

andtenaofbof 

them«Ror,for 

breach  there* «  <^ 

of;        ' 
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2sA  tlic  (didGeorge  further  fays,  that  the  {aid  John  Withers  Sher-  And  that  the 
v)Ood^    and  all  thofe  whofe  eftate  he  hath,  and  at  the  faid  time  ^**2J',  Y^.^*- 
vhen,   (3c.  had  of  and  in  the  faid  ipanor,  with  the  appurte-  ^^.^obb    ' 
nances,  from  lime  whereof  the  memory  of  "man  is  not  to  the  time  whereof, 
contrary,  have  demanded,  received  and  taken,  and  have  ufed  arid  *<=•  ***^«  <*«• 
been  accufiomed  to  demand,  receive  and  uke,  from  every  tenant  "iyedtn"* 
or  farmer  of  any  lands  or  tenements  within  the  fame  manor,  taken  frjm 
offending  againft  fuch  bye-law  or  bye-laws^  the  fevcral  and  re-  '^5  p«'fi»» 
fpc€Uve  penalties  or  forfeitures  iropofed  on  or  incurred  by  fuch  ag/inftlUch 
tenant  or  farmer,  by  the  breach  or  breaches  of  fuch  bye-law  or  hy-iavti^  the 
ijeJaws^  and  in  cafe  of  refufal  or  non-payment  thereof,  after  pcnaiiiei  in- 
teafonabie  requeft  and  demand  thereof  made,  have,  during  all  J"^^^  *^^^ 
the  time  aforefaid,  diftrained,  and  have  ufed  and  been  accuf-  of\  and  on 
tomed  to  difirain  the  beads  and  cattle  of  fuch  tenant  or  farmer  non  payment 
forthcrcfpeftive  penalty  6r  pcnahics,  forfeiture  or  forfeitures  by  [hr^^J-^J"^^ 
him  incurred  as  aforefaid,  in  any  place  within  the  fame  manor :  fuch  farmer. 
tnd  the  faid  George  further  f§ivs,  that  at  the  court  leet  or  mew  ^  or  tenant,  la 
frankpledge  of  the  faid  John  JVithers  Sherwood,  holden  at  Wtn^  wldih^e 
Mourn  m  and  for  the  faid  manor,  within  one  month  after  the  manor:  and 
feaft  of  Saint  Michael,  in  the  year  of  our  Lord  one  thoufand  that  at  the 
fcven  hundred  and  fixty-four,  (to  wit)  on  the  fixteenth  day  of  ^^^^^^ 
OSober  in  that  year,  before  Chnjlopher  Griffith  (Jentleman,  then  ,764, 
"cward  of  the  faid  court,  the  jury  impannelled,   charged  and 
Jworn  to  ferve  at  and  for  the  fame  court  leet,  in  purfuance  of  the 
"id  cuftom,  did,  by  and  with  the  confent  of  the  greater  part  of 
•he  commoners  then  having  right  of  common  upon  the  wafte  of 
Jhe  faid  manor,  in  due  manner  make  and  ordain  a  certain  bye-  a  hyt.km 
w  for  the  better  prefervation  of  the  commons  within  the  fame  ^*  ^***Y^ 
""•oor;  by  which  faid  bye-law  the  faid  jury  did  ihcn  and  there  f^rth,  with  a 
^der^  ihat  no  per/on  or  perfonsjhould  depcjlure  any  fneep,  horfts,  peoaity  for 
^^y  or  any  other   beajl  whatfoever,  ^n  Winteiliourn  Down,  ^7^^^^' 
•'wjyj^  Winterbourn  Common,  or  any  other  common  belonging  ^aingcon- 
li^^tything  ^Winterbourn  zvithin  tne  faid  manor,  fxom  Saint  trary  to  that 
Jnomas's  day  to  Lady-day,  tarly  in  every  year,  from  t/iencrforth  ^yj^f^*  ^ 
J^  ^ver  thereafter,  on  pain  of  forfeiting  twenty fhillmffs  for  every  L/^^. 
•J^A  ^^  or  any  other  cattle,  of  what  nature  or  kind foever,  which 
^^d  be  depajiured  thereon  contrary  to  the  faid  bye -law,  and  all 
Mmer  bye^laws ;  of  which  faid  i^^f./aa;  the  hid  Samuel  Cerri/k 
^^Vards,  (to  wit)  on  the  fame  day  and  year  laft  aforefaid,  at 
jj^terbourn  aforefaid,  had  notice:  and  the  faid  George  further  ana  that  the 
«>th,  that  after  the  making  of  the  faid  bye-law,  and  between  pi«»n^  w 
^f^  Thomas's  day  ^nd  Lady^day,  and  a  little  before  the  faid  g"eKd.e 
Jjne  when,   &c.  (that  is  to   fay)  the   fafd  thirty-firft    day   of  hjt-lawi 
7««ikiry  1769,  at  Winterbourn  aforefaid,  the  faid  Samuel  Gerrijh 
J'.^pot  the  faid  caulc  in  the  faid  declaration  mentioned,  into  the 
•J*Q  common,  called  Winterbourn  Down,  otherwife  Winterbourn 
^^mon,  the  fame  then  being  a  common  belonging  to  the  faid 

tything 
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tythins  of  Wintcrbourn  within  the  faid  manor  to  depaftqre 

wbocbx  a      whereby  th^  faid  penahy  or  forfeiture  ol twenty  Jbiuimgs  io\ 

^rSilLr-    ^^^  ^^  depaftiired  b)-  the  faid  Samuel^  on  the   &i4  bla 

tutdTu  the    ^'hich,  £s?r.  amounting  in  the  whole  to  Uie  fum  of  thin 

fatd  ].  W.  S.  pounds^  then  and  tha  e  accrued,  and  became  forfeited,  du 

payable  to  the  faid  John  Wit  furs  Sherwood^  then  lord  of  tl 

and  tilt  bxat  manor  for  breach  ol  the  bye. law  aforefaid ;  and  the  laid  p4 

not  beiof       qx  forfeiture  being  fo  forfeited,  due  and  payable  as  afor 

^1^^       and  remaining  unpaid,  he  the  (aid  Samuel  atterwards,  (u 

on  the  fame  day  and  year  in  tlie  faid  declaration  mentions 

WiHterboum  aforefaid,   was  requefted  by  the  faid  John  If 

Wtbrina  in   ^^^^^^^  ^^  P^Y  ^^^  fame;  but  the  faid  iSawiK/thea  and 

amar,  the      wholly  refufed  to  pay  the  fame ;  and  becaufe  the  laid  fum  o 

4eleiuiant  aa    at  the  faid  time  when,  &c.  was  in  arrear  and  unpaid,  he  th 

J^*^        George  as  bailiff  to  the  faid  John  Wkhers  Sherwood,  wei 

JitnUkedtlic  knowledges  the  taking  of  the  faid  cattle  in  the  faid  plac 

cattle  Ml  the    which,  ^c.  being  whhin  the  manor,  and  jufily,  &c.  for  < 

' hUdk*       the  name  of  a  diftrefs  for  the  (aid  penalty  of  forfeiture  ( 

and  in  arrear  as  aforefaid,  and  this  the  f^ud  George  is  rea 

verify;  wherefore  he  prays  judgment,  and  a  return  of  the 

caule,  together  with  his  damages,  coRs  and  charges,  accp 

to  the  form  of  the  Aatuie  in  that  cafe  made  and  provided, 

Theiecond     adjudged  to  hinfi,  &c.     And  the  faid  Oeorge,  for  fiuther  c 

••P"**'*"-     zance  in  this  behalf,  by  leave  of  the  court  here  for  this-  pu 

^rft  had  and  obtained,  according  to  the  form  of  the  flatv 

that  cafe  made  and  provided,  ^bailiff  oi  the  hid  John  If 

Sherwood  well  acknowledges  the  taking  of  the  faid  cattle,  i 

faid  place  in  which,  Qc.  and  juftly,  &c.  becaufe  he  fays  th 

(aid  place,  called  JVhite's  Hill^  in  which,  &c.  is,  and  at  th 

time  when,  &c,  was  a  certain  large  wade  or  common,  conts 

forty  acres  of  pafliu'e,  lying  and  being  within  the  laid  par 

IVinterbourn^  and  withm  the  manor  of  Wtnterbourn,  an* 

within  the  faid  manor  there  now  is,  and  from  time  wherec 

memory  of  man  is  not  to  the  contary,  there  hath  been  alfo  an 

wafte  or  common  called  WinterbournDown,  otherwifelTf  irl<r 

Common^  of  which  faid  manor,  with  the  appurtenances,  th 

John  Withers  Sherwood^  long  before,  and  at  the  faid  time  i 

&c,  was  feifed  in  his  demefne  as  of  fee;  and  that  the  (aid. 

Withers  Sherwood,  and  all'  thofe  whofe  efiate  he  hath  of  a 

the  faid  manor,  with  the  appurtenances,  from  time  where< 

memory  of  man  is  not  to  the  contraiy,  have  had,  and  have 

and  been  aciuiftomed  to  have,  and  ftill  of  right  ought  to  h 

certain  court  leet  and  view  of  frankpledge  of  the  refiants  \ 

the  faid  manor  to  he  held  twice  in  every  year  (that  is  t( 

€mce  within  a  month  after  the  Fea/l  ofEafler,  and  oace  \ 

a  month  after  the  Feqft  of  Saint  Michael  tlie  arch-ang 

every  year;  and  that  within  the  (aid  manor  there  is,  and 

time  whereof  the  memory  of  man  b  not  to  the  contrary. 
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1^^  <^ti  a  certain  ancient  cuftom  there  ufed  and  approved  of,  (that 
2^  ^C7  iav)  that  thtjury  of  Che  faid  courl  Uet  from  time  to  time, 
f^^M'    ^na  during  all  the  time  aforefaid,  have  heen  ufed  and  ac- 
^^^  Jlomed  at  the  fame  couri  ket,  by  and  with  the  confent  of  the 
«|rt-^s0ter  part  of  the  commoners  having  right  of  common,  on  the 
^irsk£tc$  of  the  faid  manor,  prefent  atjuch  court  Uet,  to  make  rea*^  Thefewordt, 
fi^^m-^thlt  hyt4axDS  and  ordinances  for  the  better  prefervai^ion  and  re-  J^***  "  ^^ 
"^Yji^IsBtion  of  the  commons  within  the  faid  manor,  and  the  grafs  \i  'U^  ^^^ 
id  herbage  growing  in  the  fame,  and  to  impofe  fuch  reafonable  a  difference 
»sB&Ities  en  any  farmer  or  tenant  of  the  fame  manor  ^  that  fhould  *'^^*^!*"/^ 
f^f^firinge  or  break  fuch  bye  Jaw  or  bye-laws^  as  they  from  time  to*  ^L^hJief 
l^zxs^  have  thought  proper :  and  the  faid  George  further  fays,  that 
%\%^   faid  yohn  Wilners  Sherwood^  and  all  thofe  whofe  feftate  he 
hiii^li,  and  at  the  fame  time  when,  (3c.  had  of  and  in  the  faid 
vxmmrmor,  with  the  appurtenances,  from  time  whereof  the  memory 
of     nan  is  not  to  the  contrary,  have  demanded,  received  and 
m^lc^n,  and  have  ufed  and  been  accuftomed  to  demand  and  re- 
ceive, and  take  from  every  tenant  or  farmer  of  any  lands  or  te- 
siements  within  the  fame  manor,  offending  againft  fuch  bye-law 
or  ijitJaws^  the  feveral  and  refpe£live  penalties  or  forfeitures 
impofed  on  or  incurred  by  fuch  tenant  or  farmer,  by  the  breach 
or  Draches  of  iMcYibyeJaw  or  bye-laws  :  and  in  cale  of  refufal 
or  non-payment  thereof,  after  a  reafonable  re^ueft  and  demand 
thereof  made,  hax'e  during  all  the  time  aforefaid  diftrained,  and 
have  ufed  and  been  accuRomed  to  diftrain  the  beails  and  cattle 
rf  fuch  tenant  or  farmer,  for  the  refpcftive  penalty  or  penalties, 
forfeiture  or  forfeitures  by  him  incurred  as  aforefaid,   in  any 
pbcc  within  the  fame  manor ;  and  the  faid  George  further  fays, 
^  at  the  court  leet  or  view  of  frankpledge  of  the  faid  John 
'^^rs  Sherwood,  holden  at  Winterboum^  in  and  for  the  faid 
®*nor,  within  ortc  month  after  the  Feajl  of  Saint  Michad  in 
r^  year  of  out  Lord  1764,  (to  wit)  on  the  16th  day  of  Odober 
ui  th^  year,  before  Omjtopher  Grijffiih  gentleman,  then  fieward 
y^  ^he  faid  court ;  the  jury  impannellea,  charged  and  fworn  to 
t^  at  and  for  die  fame  court  leet,  in  purfaancc  of  the  faid 
^J**oni,  did,  by  and  with  the  confent  of  the  greater  part  of 
*~?  Commoners,  then  having  right  of  common  upon  the  wafteft 
"2*  th^  foid  manor,  wh§i  were  prefent  at  the  fame  court  leet,  in 
***  manner  make  and  ordain  a  certain  bye -law,  for  the  better 


Z^^  whatfoever^  on  Winterbourn  Down,  otherwiji  Wintcrbourn 

'^tunion,  or  arty  other  common  belonging  to  the  tything  of  Win" 

'  ^?^^^  within  thefaid manor ^  from  Samt  Thomas's  Day  to  Lady- 

^^f  ^rfy  in  every  year,  from  thence  forth  for  ev&  thereafter, 

***  poin  of  forfeiting  twenty  fliillings  /J^r  eachjheep,  beaft,  or  any 

•*fer  coofe,  of  what  nature  or  kindfoever^  which  fhould  be  d^ 

pafiured 
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paflurcd  thereon,  contrary  to  the  faid  bye-law,  and  att  form 
tye-laws,  of  which  i^\i\  bye-law  the  faid  SamudGerriJh  diit. 
wards,  (to  wit)  on  the  fame  day  and  year  laft  aforefaid,  at  Wii 
terbourn  afoieiaid  had  notice :  and  the  faid  Georre  furtlier  faitl 
that  after  the  making  of  the  faid  byeJaw^  ana  between  Sdi\ 
Thomas's  day  and  Lady -day,  and  a  little  before  the.  faid  titi 
when,  &c,  (that  is  to  fay)  on  the  faid  thirty-firft  AzyoiJanMar 
in  the  faid  year  of  our  Lord  1769  at  Winterboum  aforefaid,  tf 
faid  Samuel  Gerrijh  did  put  the  faid  cattle  in  the.  faid  declaratic 
.mentioned,  into  the  faid  common,  called  Winterboum  DaWi 
otherwife  Winterboum  Common,  the  fame  then  bcine  a  commo 
belonging  to  the  faid  tything  of  Winterboum^  within  the  fai 
manor^  to  dcpafture  there ;  whereby  the  faid  penalty  or  forfeitui 
of  twenty  {hilling  for  each  beaft  fo  depaftured  by  the  fai 
Samuel^  on  the  £aid  place  in  which,  &c.  amounting  in  the  who 
to  the  /iim  of  35/.  then  and  there  accrued  and  became  forfeite 
due  and  payable,  to  the  hid  John  Withers  Sherwood,  then  lord( 
the  faid  manor  for  breach  ot  the  bye-law  aforefaid ;  and  the  fai 
penalty  or  forfeiture  being  fo  forfeited,  due  and  payable  s 
aforefaid,  and  remaining  unpaid,  he  the  faid  Sammd  afterward 
(to  wit)  on  the  fame  day  and  year  in  the  faid  declaration  mex 
tioned,  at  Winterboum  aforefaid,  was  requefted  by  the  faid  Jok 
Withers  Sherwood  to  pay  the  fame,  but  the  faid  Samuel  ti)t 
and  there  wholly  Fefufed  to  pay  the  fame;  andbecaufe  the  fai 
fum  of  35/.  at  thefJiid  dmc-when,  &c,  was  in  arrear  and  U| 
paid,  he  the  faid  George,  as  bailiff"  of  the  faid  John  Witha 
Sherwood, ^  well  acknowledges  the  taking  of  the  faid  cattle  i 
the  faid  place  in  which,  &c,  and  being  within  the  faid  manor 
and  juftly,  &c.  and^for  and  in  the  name  of  a  diilrefs,  forth 
penalty  or  forfeiture  fo. due  and  in  arrear  as  laft  aforefaid;  an 
this  the  faid  George  is  ready  to  verify :  wherefore  he  praysjudj 
ment,  and  a  return  of  the  faid  cattle,  together  with  his  Ai 
mages,  cods  and  charges,  according'  to  the  form  of  the  ftatut 
in  that  cafe  made  and  provided,  to  be  adjudged  to  him,  G?t 
The  Third  and  the  faid  George  for  further  cognizance  in  this  behalf,  fa 
cogniiance.  leave  of  the.  Court  here  for  this  purpofe  firft  had  and  obtainet 
according  to  the  form  of  the  ftatute  in  that  cafe  made  and  pn 
vrded,  a&  bailijf  of  theS^ii  John  Withers  S&erwood,  vf ell  zcknoY 
ledges  the  uking*bf*tbe  iaid- cattle  in  the.  faid  place  in  whicl 
&c.  and  juftly,  &c:  becaufe  he  fays,  that  the  laid  place,  calle 
White's  Hill,  in  which,  &c.  vaiid  at  the  faid  time  when,  &c.  W5 
a  certain  large  wafte  or  common,  cotitaining  forty  acres  c 
pafture,  lying  and  being  within  the  faid  parifli  of  fnnterbomn 
and  within  the  manor  of  ^/n/^r^^tf rn  afofefaid ;  and  that  wichi 
the  faid  manor  there  now  is,  and  from  time  whereof  the  menior 
of  man  is  not  to  tlte  ■  contraiy,  there  hath  lieen  alfo  anocbc 
wafte/)r  common,  called  Jf^nterbourn  Dawn,  otherwife  Winia 
bourn  Common^  of  which  faid  manor  with  the  appurtenances,  th 

4ii 
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taid  Jfokn  WitJurs  Sherwood,  long  before,  and  at  the  time  when» 
C?c.   'was  feifed  in  his  dcmefne  as  of  fee ;  and  that  the  faid  John 
Wtih^Ti  Sherwood^  and  all  tbofe  whofe  eflaie  he  hath  of  and  in 
the  (ki<l  manor,  with  the  appurtenances,  from  time  whereof  the 
tncmoiy  of  man  is  not  to  the  contrary,  have  had,  and  have 
vied  «&nd  been  accuftomed  to  have,  and  fiill  of  right  ought  to 
liave,    a  certain  court  Ud\  or  view  of  frankpledge,  ot  the  tefiants 
itfithin  the  laid  manor,  to  be  held  twice  within  ievery  year,  (chat 
is  to   fay)  once  within  a  month  after  the  Feafl  ojEaJltr,  and 
once  within  a  month  after  the  Feaji  of  Saint  Michael,  in  every 
year;   and  that  within  the  faid  manor  titere  is,  and  .from  time  Thecaftom 
whereof  the  memory  of  man  is  not  to  the  contrary  Iiath  been,  ^  make^jpr- 
1  certain  ancient  culfom  there  ufcd  and  approved  of,  (that  is  to  (^hj[*^*^.' 
fay.)  that  the  jury  of  the  faid  court  leet,  trom  time  to  time  for  nUance  uVgr 
•nd  during  all  the  time  aforefaid,  have  been  ufcd  and  accnilom*  thejuryofthc 
rir  at  t|ie  fame  court  led,  to  make  rcafonabie  byc-laws  and  ordi-  ^^g\^J^ 
JJ^ccsfortlic  better  prefervation  and  regulation  oPthe  commons  the'rcglWioa 
within  the  faid  manor,  and  the  grafs  and  herbage  growi?ig  in  of  the  com- 
^  fame,  and  to  impofc  fuch  reafonable  penalties  on  any  former  21en't»u)tbe 
^T  tenant  of  the  fame  nuMvrthdX  (hould  infringe  or  break  fuch^^r-  confine  of  ib« 
"»'  or  bye-iaws,  as  they  from  time  to  time  have  thought  proper :  commoners, 
"» the  faid  George  further  favs,  that  the  faid  John  Withers  Sher^  j;^  P^/^«^ 
^^^,  and  all  thofe  whofe  eftate  he  hath*  and,  at  the  faid  time  dUfertfrwn 
^*^<^xi,  £^c.  bad  of  and  in  the  faid  manori  with  the  appurtc-  both  the  fur- 
MUees,  from  time  whereof  the  memory  of  man  is  not  to  the  »J^' <»«"*• 
^trary,  liave  demanded^  received  and  taken,  and  have  ufed  **"^**' 
"^^   Wn  accuftomed  to  demand^  receive  and  take,  from  every 
*^^nt  or  farmer  of  any  lands  or  tenements  within  the   fame 
®^^ori  offending  againft  fuch  bye^law^  or  bye  Jaws,  the  fevcral 
?"**    refppfiive  penalties  or  forfeitures  impofed  or  incurred  by 
"*^H  tenant  or  farraeri  by  the  breach  or  breaches  of  fuch  bye  Jaw 
^^^ye^taws;  and  in  cafe  of  refufal,  or  non-payment  thereof, 
~|^*"  a  reafonable  reaueft  and  demand  thereof  made,  have,  during  j 

^'  ^he  time  aforefaid,  diftrained,  and  have  ufed  and  been  ac-  "* 

^^^ftomed  to  diftrainv  the  beaSit  and  cattle  of  fuch  tenant  or  f^* 
^^%  for  the  refpeflive  penalty  or  penalties,  forfeiture  or  for« 
^Ures,  by  him  incurred  as  aforefaid,  in  any  place  within  the 
ime  manor :  and  the  faid  George  fuither  fays,  that  at  the  couft 
fa*  or  view  offrankpU^c  of  the  faid  John  Withers  Sherwood^ 
WMen  lit  Winterioum  m  and  for  the  faid  manor,  within  one 
moQih  after  the  Feafl  of  Saint  Aliehad^  in  (he  year  of  our  Lord 
ODC  tfaoufand  fcven  hitndred  and  fixty.four,  ftp  wit)  on  the  fLx« 
tecntb  day  of  03ober  io  that  year,  before  Ckfifbfhtr  Griff th 
G^eman,  then  fleward  of  the  (aid  court ;  the  jury  impannelltd« 
cb^Tjg^  and  fwom  to  ferve  at  •  and  for  the  fame  eourt  ktt,  in 
piuiuaace  of  the  faid  cuflom,  did  in  due  manner  make  and  Qr« 
'       \U  UI,     '  M  ilain 
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ddin-  a  certain  byc-lau-  for  the  better  prefcrvaitiofi  of  the  commons 
within  the  fame  manor,  ^y  which  Jaxd  h^-law  the /aid  jury  did 
thtn  and  there  order^  that  no  per/on  or  pcrjons  JhouU  dep^ure  any 

Jhtcpy  horfisy  cattU^  or  any  other  heaft  whatfoe^tr^  on  \\  interbourn 
Down,  otherwife  Winterbourn  Comipon,  or  any  other  cpmmcn  be- 
longing to  the  tything  g/*Wintcrbourn  xvitkin  tkejaid  manor ^frm 
Saint  rhunias*s  day  to  Laidy -day  yearly  in  every  year ^from  iSaue- 

forth  for  ever  thereafter  ^  on  pain  of  forfeiting  twenty  fhilUn^s  foi 
enchpieep,  beajl  or  any  other  caule^  of  what  nature  or  Jdndjoeuer 
vhichflwhld  oe  aKpafiured  thereon  contr(iry  to  tiufaidbyc-taw^  am 
allfortner  bye  Jaws;  of  which  faid  bye-law  tte  faid  Samuel  GerriJ 
aftenvards,  (to  wit)  on  the  fame  day  and.  year  lad  afbrefaid,  a 
jrinterbourn  aforcfaid,  had  notice:  and  the  faid  £ctfr^  fuithc 
faith,  that  after  the  making  of  the  faid  byeJaw^  and  between  Sain 
Thomases  day  and  Lady  Jay  ^  and  a  little  before  the  faid  time  wlien 
£?c.  (that  is  to  fay)  on  the  faid  thirty-firft  day  oi  January^  in  thi 
year  of  our  Lord  1769,  atJf 'interbourn  aforefaid,  the  faid  iSiifiiiM 
Gerrifh  did  put  the  f<ud  cattle  in  the  faid  declaration  mentione< 
into  the  faid  common,  called  Winterbourn  Down,  othcrwifc  JVin 
ter bourn  Coji^non,  the  fame  then  being  a  common  belonging  h 
the  faid  tything  of  Winterbourn^  within  the  faid  manor,  to  dc 
paflurc  tlicre,  whereby  the  faid  penalty  or  forfeiture  of  .twcnt; 
fhillings,  for  each  beaft  (o  depaRured  by  the  faid  Samud  00  lb' 
faid  place  in  which,  &c.  amounting  in  the  w^holc  to  tlie  fum  o 
thiny-fivc  pounds,  then  and  there  accrued  and  became  forfeited 

'  due  and  payable,  to  the  faid  John  Withers  Sherwood^  then  lor. 
of  the  faid  manor,  for  breach  of  tl^e  bye-law  aforefaid  ;  and  th 
(aid  penalty  or  forfeiture  being  fo  forfeited,  due  and  payable  a 
aforefaid,.  and  remaining  unpaid,  he  the  faid  Samuel  afterwards 
(to  wit)son  the  fame  day  and  year  in  the  faid  declaration  men 
tioned,.at  Hunter  Lour  n  aforefaid,  was  requetted  by  the  faid  J(A 
Wither S'  Slurwood  to  pay  tlie  fame,  but' the  faid  Samuel  then  an 
there  wholly  refufcd  to  pay  the  fame ;  and  becaufe  the  faid  fui 
of  thirty  fjje  pounds^  at  the  faid  time  when,  £?c.  was  in  arrca 
and  unpaid,  be  tlie  faid  George y.i.%  btiiliSfof  the  faid  John,  V^tkn 
Sherwood,  well  acknowledges  the  tsi^cing  of  tlie  fud  cattle  intt 
faid  pl^ce  in  which,  6?;r«-and  juflly,,  6?c..  the  fame  being  witbi 
the  (aid  manor,  for  apd  in  thei  name  of  a  diflrefs,.  for  the  (ai 
penalty  or  forfeiture  jo  due  acid  jn^arrear,.  as  la^  afoicefaid ;  an 
this  the  faid  George  is  ready  to  verify :  wherefore  he  prays  judj 
ment,  and  a  return  of  t^c  f^iid  cattle,  together  with  hi&  daiiuige 
cofls  and  charges,*  according  to  tl|e  fpxni  qf .  the  ftatute  in  tb 
cafe  made  andjArovidcd,  to  be  adjudged  to  him,  &t\       l     . 

>^  .      «  »     ^  :m  Gm    ^itCTt 

^.  •  .  • 

.*  *  .  «    • 

Demunen.         And  the  faid  Samuel,  as  to  the  faid  cognizance  of  tlie  fn 

Gcor^e^  by  him  firft  above  made,  fays,  that  tlie  faid  George^  \ 

2  valx, 
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tatox^    of  any  thing  in  that  co^nizan^e  alledged,  ought  not  to 
^cVtvc:r%v  ledge  the' taking  of  the  Uid  cattle  in  the  faid  place^   in 
vi\\\c^^   &c.  bccaufe  he  fays,  that  the  faid  cognizance,  and  thfe 
"mailers  therein  contained,  are  not  fufficient  in  law  for  the  faid 
G^oi'g'^,    to  acknowledge  the  taking  of  the  faid  cattle,   in  the 
tv^Ai  place,  in  which,  £?f.  to  which  faid  cognizance,  in  the  man- 
ner tV\e    fame  is  above  made,  he  the  faid  5a;7ZM^/  is  not  under 
any  neceffity,  nor  obliged  by  the  law  of  the  land,  to  anfwer ; 
and  this  he  is  r^dy  to  verify  :  wherefore,  for  want  of  a  fuf- 
ficient cognizance  in  this  behalf,  the  faid  Samuel  prays  judg- 
ment, and  his  damages,  by  reafon  of  the  taking  of  the   faid 
cattle,  to  be  adjudged  to  him,  tSc,     And  as  to  the  faid  cogni- 
2^w>ce  of  the  faid  ucorge^  bv  him  .fecondly  above  made,  the  laid 
Samuri  fays,  tliat  the  &d  George^  by  reafon  of  any  thing  in  that 
^ognizance  alledged,  ought  not  to  acknowledge  the  taking  of  the 
wi^  cattle,  in  the  faid  plaee,  in  which,  t^c.  becaufe  he  fays,  that 
the  faid  cognizance,,  and  the  matters  therem  contained,  are  not 
fiifncient  in  law,  for  the  faid  George  to  acknowledge  the  taking 
of  th^  faid  cattle,  in  the  faid  place,  in  which,  ^c,  to  which 
w>d  cognizance,  in  manner  the  fame  is  above  made,  he  the  faid 
^^u^4  is  not  under  any  neceffity,  nor  obliged  by' the  law,  of 
*"C  land,  to  anfwer ;  and  this  he  is  ready  to  verity :  wherefore,  for 
vant  ofa  fufficient  cognizance  in  this  behalf',  the  faid  Samuel 
Y?y^  judgment,  and  his  damages  by  reafon  of  the  taking  of  the 
wm  cattle,  to  be  adjudged  to  him,  fife.     And  as  to  the  faid  cog- 
Dizarxce  of  the  faid  George^  by  him  laftly  above  made,  th6  faid 
S^mtt^/  faiths  that  the  faid  George, '  by  realon  of  any  thing  in  that 
^Ppiarance  alledged,  ought  not  to  acknowledge  the  taking  of 
thc-faid  cattle,  in  the  faid  place,  in  which,  (Jc.  becaufe  he  lays, 
^  ^Ji€  faid  cognizance,  and  the  matters  therein  contained,  arc 
^  riafEcient  in  law  JFor  the  faid  George  to  acknowledge^  the 
^^i'^K  of  the  faid  cattle,  in  the  faid  place,  in  which,  S?f.  to 
vhicH^  faid  cognizance,  in  manner  the  lame  is  above  made,  he, 
^^  f5*.id  Samuel  is  not  under  any  neceflky,  nor  obliged  by  the 
»w  oFthe  land  to  anfwer ;  and  this  he  is  ready  to  verify :  v/here- 
lort  For  want  of  a  fufficient  cogniza'nce  in  this  behalf,  the  faid 
•?**^^j)rays  judgment,  and  his  damages,  by  reafon  of  the  taking 
01  the  faid  cattle  to  be  adjudged  to  him,  ifc. 

W.Jepkfon.- 

And  the  faid  George  fays,  that  thefaid  Cognizance  by  him  firft  Join«l«ri  in 
w>ove  made,  and  the  matters  therein  contained,  are  fufficient  in  <*«««»"«r' 
law  for  the  .faid  George  to  acknowledge  the  taking  ot  the  faid  » 

cattle,  in  the  faid. place,  in  which,. f^c.  to  be  juft,  which  faid 
c«^'izanc«,  and  the  matter  therein  contained,  he  the  faid  George 
t»  Tcady  to  verify  and  prove,  as  the  court  here  ftiall  order ;  where- 
'    ,  M  2  tore, 
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SorCf  In  as  mucli  as  the  faid  Samuel  doth  not  deny  the  &i(I 
matter,  nor  in  any  wife  make  anfwer  thereto,  but  bath  wholly 
rcfufed  to  admit  the  verification  thereof,  he  the  faid  G£0r^^  prays 
judgment,  and  a  return  of  the  faid  cattle,  together  with  his  da- 
mages, &€.  according  to  the  form  of  the  ibtute  in  fucfa  cafe 
made  and  provided,  to  be  adjudged  to  him,  &c.  And  the  £ud 
George  fays,  that  the  faid  co^nizance^  by  him  fecondly  above 
made,  and  the  matters  therein  contamed,  are  fuSEcient  in  law 
for  the  laid  George^  to  acknowledge  the  taking  of  the  &id 
cattle,  in  the  faid  place  ip  which,  (Sc*  tobejuft;  which  (aid 
cognizance,  and  the  matter  therein  contained,  he  the  faid  Georgt 
is  ready  to  verify  and  prove,  as  the  court  here  (hall  order:  where* 
fore,  in  as  much  as  the  faid  Samuel  doth  not  deny  the  faid 
matter,  nor  in  any  wife  make  anfwer  thereto,  but  hath  wholly 
refufed  to  admit  the  verification  tliereof,  he,  the  faid  George^ 

1>rays  judgpaent,  and  a  return  of  the  faid  cattle,  together  with 
lis  damages,  &c.  according  to  the  form  of  the  flatute  m  fuch  cafe 
made  and  provided,  to  be  adjudged  to  him,  &€.  and  the  faid  George 
fays,  that  the  faid  cojpiizance  by  him  thirdly  above  made,  and  the 
matters  therein  contamed,are  fufficient  in  law  {or  the  faid  Georgeto 
acknowledge  the  taking  the  laid  cattle,  in  the  faid  place  in  which, 
(Jc.  to  be  juft ;  which  faid  cognizance,  and  the  matter  therein  con- 
ttuned,  he,  tlie  faid  George^  is  ready  to  verify  and  prove  here,  as  the 
court  Ifakll  order :  wherefore,  in  as  much  as  the  faid  Samuel 
doth  not  deny  the  faid  matter,  nor  in  any  wife  make  anfwer 
thereto^  but  bath  wholly  refufed  to  admit  the  verification  thereof,, 
he,  the  faid  Georgjc^  prays  judgment,  and  a  return  of  the  faid 
cattle^  together  with  his  damages,  &c.  according  to  the  form 
of  the  ftatute  in  fuch  cafe  made  and  provided  to  be  adjudged  to 
him,  &c,  and  becaufe  the  juftices  here  will  advife  themfelves 
of  and  upon  the  prcmifc^  before  they  give  their  judgment 
thereon,  day  is  given  to  the  faid  parties  here,  until  eigtit  days 
q{  Saint  Hilary,  lo  hear  their  judgment;  for  that  the  faid  juftices 
here  are  not  yet  adviied  thereof, 

^55!/""  ^'  Gcrrilh  verfta  Rodman  alias  Rodborne.    C.  B. 

-JlepicTin.        TiEFLEVlN  by  Gernjh  againff  Rodman:  the  plaintiff  decland 

of  uking  and  detaining  thirty-five  (heen,  at  the  parilh  of 

IVinterbourn,  in  a  certain  place  there^caHed  \¥hte's  HiU^  on  the 

thiity-firft  day  of  January,  in  the  ninth  year  of  the  reigjti -oS  the 

prelcnt  Kiii^j. 

Cognisooce.  The  defendant,  as  bailiff  oi  John  Withers  Sherwood ET^.  made 
three  cognizances,  by  leave  of  the  court.  He  fliewed,  byJiir 
firft  cognizance,  that  the  place  in  which,  &c,  is  a  certain  wafte 
or  common,  containing  forty  acres  of  paflure  within  the  parxflt 

of 
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of   Tf^nterbourn^  and  within  the  manor  of  Winterbourn  /  and  that 
wit-kin  the  manor  there  is,  and  from  time  whereof,  &r.  there 
hmt^h    been  al(b  another  waAe  or  common,  called  Wmterbourn 
jk^tat'W,  otherwife  Winterbourn  Cammvn;   of  which  manor  the 
^d  J^^hn  WiOurs  Sfurxvcody  long  betore,  and  at  the  time  when, 
iSc*  %vas  feifed  in  his  demefne  as  of  fee ;  and  that  the  faid  John 
Wither rs  Sherwood^  and  all  thofe  wliofe  efiate  he  hath  in  the 
manor,  from  time  whereof,  &c.  have   had,,  and  ftill  of  right 
ought   to  have,  a  <^urt  Uet  of  refiants  within  the  manor,   to 
be    held  twi^e  in  every  year;    (viz.)  once  within  a  month 
after  jEaftcr^  and  once  within  a  month  atter  Michadmas:  and  A  cttftom  Ar 
that  "Mrithin  the  manor  tlicre  is,  and  from  time  whereof,  G?c.  [?*A^  ** 
hath  been  an  ancient  c^om  there  ufed;  (that  is  to  fay)  that  the  jury  ^j^jj^  ^ 
^j the  Jmd -court  ket^Jrom  time  to  timtjor  and  dunngallthe  tithe  Uwi'y  and  lor 
^orejfaid^  have  been  uftd  and  accuftamed^  at  the  fame  court  leet^  by  kje^chthew- 
and  toith  tlu  conjent  of  the  greater  part  of  the  commoners  having  L^tfeton 
^ght  ofc4>mm0n  on  the  wa^es  ofthejaid  manor ^  to  make  reafonObU  iny  firmer 
byt'leuvs  and  ordinances  jor  the  better  prefervation  and  regulation  ®^^"*"^  ^ 
g^ihe  commons  within  the /aid  manor  ^  and  tlu  grafs  and  herbage  ^c.  mJiqi* 
gfowimgin  the  fame  ;  and  to  impofe  reafonable  penalties  ondnyfar^  diftniiu 
Iter  or  tenant  oj  the  fame  manor  thatfliould  infringe  ot  brec^fuch 
-iye^law^  as  they  from  time  to  time  thought  proper.     And   the 
oefendant  further  fhewed,  that  the  faid  Join  Ivithers  Sherwoadt 
and   ali  thofe  whofe  eftate  he  hath,    and  at  the   faid    time 
when  (3c.  had  in  the  manor,  frorti  time  whereof  &c.  have 
demanded,  received   aind   taken,  and  have  ufed  and  been  ac- 
cu&omed  to  demand,  receive  and  take,  from  every  tenant  or 
ftfmer  of  any   land«   or   tenements   within    the   fame  manor, 
<*nding  agamft  fuch  byeUaw  or  byeJaws^  the  fcveral  and  re- 
fpc&ive  penalties  or  forfeitures  impofed  on  or  incurred  by  fuch 
^^i^t  or  farmer,  by  the  breach  or  breaches  of  fuch  byeJaw  or 
he^Qzoi;  and  in  cafe  cjF  refufal  or  non-payment  thereof,  after 
^enable  requcft  and  demand  thereof  niaae,  have,  during  all 
the  time  aforefaid,    diflrained    and   have  ufed  and   been  ac* 
cuftomed  to  diftrain  the  beafts  and  cattle  of  fuch  tenant  or  farmer 
foT  thercfpetlive  penalty  or  penalties,  forfeiture  or  forfeitures  by 
him  incurred  as  aforefaid,  in  any  place  within  the  fame  manor. 
And  the  defendant  furtiier  (hews,  that  at  the  court  leet  of  the 
^  John  Withers  Sherwood^  hoiden  it  Winterbourn  in  and  for 
twtid. manor,  on  the JixteentA  day  of  OSober  1764,  before 
Chri^opber  Griffith  Gentleman,  then  fteward  of  the  faid  court, 
^jury  impannellcd,  charged  and  fworn  to  ferve  at  and  for 
the  lame  court  leet^  in  purfuancc  of  the  faid  cuftom,  did,  by  and 
t0ik  the  confent  of  the  greater  6art  of  the  commoners  then  having 
right  pf  common  upon  the  warn  of  the  faid  manor ^  in  due  manner 
^Mke  and  ordain  a  certain  aye-taw  for  the  better  prefetrvation  of 
fliC  commons  wijthin  the  fame  manor;  by  which  laid  bye-law  the 

M3  laii 
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Tht  SyeJavf.  bid  jun'  did  then  and  there  order,  that  no  per/on  orfif^ 
Jhoutd  ilej^ajlure  anyfueKp,  horfts^  cattU  or  any  other  htift  a*^ 
Joever^  on  Wiiuerbourn   Do\vn,  othtrmip:  Winterbourn  C 
mon,  or  an\  othtr  common  belonging  to  the  ty thing  of  Win 
bourn   u-itkin  tkz  [aid  manor ^  f^om   Saint    Thomas's   day 
Lady-day,  ytarly  in  every  year  ^  from  thenceforth  for  ever 
After  ^  OH  tain  of  forfninf  twenty  fkllings  for  every  fheep^ 
or  any  olner  crML\  of  zvhat  nature  or  kind  foeuer^  which  fh 
be  depaflured  theieon  contrary  to  the  faid  iye^aw^  AND  ALL  r 
MER   bye-laws;    of  which  laid  hye-law  the  plainrifF  Gtfr^ ^ 
afterwards,   (to   wit),   the  fame  day  and  year,  at  Winterbo 
Tfce  brfich     had  notice.     And  the  defendant  iunhcr  flicws,  that  after 
tiwh^^^      makinjj  the   faid   bye-lau^    and  between  Saint   Thomas's 
pUindff.         and  Lady 'day  ^   and   a   Httle  before   the  faid  time   when, 

;that  is  to  lay)  the  faid  thiity-Crft  day  of  January  i^  -^9t 
at    Winterbourn^    the    plaintiff  did    put  the   cattle  in   the  w\^' 

claratibn  mentioned,  into  the  faid  common,  called  W\nterb€>^s=*  '^ 
Dgwn^  othervife  Winterbourn  Common^  the  fame  then  bein^^^  * 
common  belonging  to  the  faid  tything  of  IVinterboum  ^ilbia  *=-  ^^ 
faid  manor,  to  dcpafture  there,    whereby  the  faid  penahy  ,^^^ 

forfeiture  ol  twenty  JJtilUngs  for  each  bcaft  fo  depaftured  by  r*"^^ 
plaintiff^  on  the  (aid  place  in  which,  &c.  amounting  in.t 
.whole  to  the  fiim  of  thirty -five  pounds^  then  and  there  accrui 
and  became  forfeited,  due  and  payable,,  to  the  faid  Jo 
Withers  Sherwood^  then  lord  of  the  faid  manor,  for-  breai 
pt"  the  bye-law  aforcfaid;  and  the  faid  penalty  or  forfcitui 
bcinj|  fo  forfeited,  due  and*  payable,  and  remaining  unpaic:^ 
the  laid  plaintiff  afterwards,  fto  wit)  on  the  fame  day  and  yeaT"*^^^ 
in  the  declaration  mentioncn,  at  Winterbourn  ftforcfaid,  wa  _ 
requefted  by  the  faid  John  Withers  Sherwood  to. pay  the  fame.  ^^ 
J)ut  the  plaintiff  then  and  there  wholly  rcfi^fed  to  pay  th^^^^ 
fame ;  and  becaufe  the  fum  of  35/.  at  the  faid  time  when,  &c^s^  ^. 
\^'as  in  arrear  and  unpaid,  he  the  faid  defendant,  as  bailiff  of  thg^^  ^^ 
faid  John  Withers  Sherwood^  well  acknowledges  the  taking  of^ 
the  faid  cattle  in  the  place  in  which,  (3c.  being  within  thc^^* 
manor,  and  juftly,  (dc,  for  and  in  the  name  of  a  diftrefs,  for 
the  penalty  or  forfeiture  fo  due  and  in  arrear  as  aforefaiSl; 
and  this  the  defendant  h  ready  to  verify:  wherefore  he  prays 
judgment,  and  a  return  of  the  faid  cattle,  together  with  his 
dimages,  cofls  and  charges,  according  to  the  form  of  the 
flatute  in  that  cafe  made  and  provided,  to  be  adjudged  td 
him,  tsV. 

yd  Cogoi-  The  fecond  cognizance  made  by  the  defendant  is  netely  verha^ 

Moa-  iim  the  fame  with  the  firfl,  and  is  variant  in  a  few  words  only,  (that 

is  to  fay)  when  tlie  defendant  in  his  fecond  coffnizance  fhews  the 

cuftom  of  the  leet  to  make  byeAaws^  he  pleads  thus :— Thai 

lATxtfain  the  manor,  there  is,  aad  from  time  whereof,  &r.  hath 
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f>gcn  an  ancient  cuftom  there  ufed,  (that  is  to  fay)  that  the  jury 
^y(  the  faid  court  Ud^  from  time  to  time  for  and  during  all  the 
cime  aforefaid,  have  been  ufed  and  accuftomed,  at  the  fame 
^ourt,  by  and  with  the  confent  of  the  greater  part  of  the  com- 
Y^oners  having  right  of  common  on  the  waftes  of  the  faid  manor, 
Jfttfeni  at  fttcn  court  Utt^  to  make  reafonable  bye-laws^  &c. — 
J\.Md  when  the  defendant  goes  on  in-his'*fecond  cognizance  to 
^bcw  the  making  the  bye-law,  he  al ledges,  that  the  fame  was 
^mBde  by  juid  with  the  confent  of  the  greater  part  of  the  com-  . 
y^m^^ners,  then  having  right  of  common  upon  the  waftes  of  the 
fj^A,  manor,  who  were  prefent  at  the  fame  court  leet,  &c,  whereas, 
i^x  the  firA  cognizance  nothing  is  laid  about  the  commoners  being 
"^ir/  at  xhc' court  leet. 


The  third  cognizance  made  by  the  defendant,  only  varies  3<iCogni- 
fx-om  the  firft  and  fecond  in  this,  viz.  that  in  (hewing  the  cuf-  **"^** 
^om  of  the /r^/ to  make  bye-laws ^  and  the.fa£l  of  making  the 
pr«fent  bye-law  in  queflion,  this  cognizance  is  filent  as  to  the 
^€?nfent  ot  the  major  part  of  the  commoners  to  the  making  bye^ 
l^tus^  and  alfo  is  filent  as  to  their  \>€\ng  prefent  at  the  leet  when 
Tuch  bye-laws  are  mad^,  and  is  general,  viz.  that  the  jury  of 

^c  ket  make  the  bye-laws,  not  making  mention  of  the .  com- 

nioncrs  confent  or  preftnce. 

To  each  of  thefe  cognizances   the  plaintifT  hath  demurred  Demurrer, 
fi^nerally,  and  the  defendant  hath  joined  in  demurrer. 

In  this  term  the  caufe  was  argued  by  Serjeant  Jephfon  for  the 
P'stintiff,  and  Serjeant  Glynn  for  the  defendant. 

.  Serjeant  Jcphfon  made  the  following  objeftions  to  the  cog- 
■«ances ; — 


\,     *ll.  The  cujlom  alledged,  is,  for  the  jury  of  the  leet  to  make  Objcaions 
ty^-^wst  and  to  impofc  pcnahies  for,  the  breach  thereof  on  any  ^^^  ^^^"^' 
*?^'^^cr  or  tenant  of  the  manor ;  but  the  bye-law  made  in  the  pre-  * 
J^**^  cafe  is  not  confined  to  the  farmers  or  tenants  of  the  manor, 
tl**^     is  general,  viz.    **  That  no   pcrfon  or  perfons  (hall   de- 
^afture,  fefc."  therefore  the  bye-law  is  not  warranted  by  the 


sfcd  Objeftion.     It  is  not  (hewn  that  the  plaintiff  at  the  time 

^\^eii,  i^c.  was  a  farmer  or  tenant  of  the  manor,  or  of  any  lands 

^^hiH  the  manor;   which  ought  to  be  (he^vrn,  to  bring   him 

^thin  the  cuftom,  and  fubje£t  hinj  to  the  penalty  for  breach 

^the  bytJaw:  this  is  very  material;  becaufe,  for  any  thing 

'  ^  appears  to  the  <ourt  to  the  contrary,  the  plaintiff  might  be 

•  M4  atref. 
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a  trcfpaJer  upon  the  common,  or  might  have»  or  claim  to  have«»- 
a  ri||ht  of  common  in  the  place  in  which,  Qc.  as  belonging  tQ«c 
lands  lying  out  of  the  manor. 

3^*  Objeftion.  The  cudom  ftated  is  to  make  reafonabU  bye^^' 
laws  and  ordinances,  and  to  impofe  reafonabU  penalties  on  fucfarl 
farmers  and  tenants  of  the  manor  who  ftioulJ  lufringc  or  brealsJ 
fuch  bye -laws:  but  here  is  no  ai'<;r/n^;i/ that  *the  bye*law  in  qucf*  . 
tion  is  reafonabU^  or  that  the  penalty  ior  the  breach  thereof  t^i 
reafonahUy  fo  that  the  pbintitt  coqla  nqt  take  s^n  iQlietp  try  tbcar 
7c:ifonablenffs  thereof;  twenty  (hillings  is  the  value  of  •  i!f  flieep..  « 
and  therefore  Teems  to  be  ani/nr^^Ji^/<f  penalty  for  dcpafturingi 
every  fheep  contraiy  to  the  bye-law^,  and  therefore  it  is  moft  ne-^  " 
ccTar)'  to  alledgc  that  the  bye-law  is  reafana^t  befidcs.  tbc^ 
penalty  is  for  acUng  contrary  to  this  awi  oUjqrm^r  byeJaws^ 
withoiit  ftaiing  wliat  thofeyir/w^r  byeJaw^  are^ 

4th  Objc£lion.  It  is  not  flatcd  tliat  the  plaintiff  i9^s  ^  rtfianf^ 
within  the  manor,  which  ought  to  have  oeen'  flat^ ;  jfor  tK^;^ 
jup'  is  compofed  of  the  recants;  and  if  t^e  plaintiff.  Wi|s  not^ 
rffiunt^  he  was  not  bound  to  attend  the  ket^  nor  could  he'bq  ^ 
called  thither  by  any  procefs  of  the  court;  therefore  the  We-  - 
law  was  made  in  his  abfence,  and  it  cannot  be  prefumed  that 
he  had  any  opportunity  of  knowing  this  bye  Jaw  ^  or  of  objc^nff 
to  the  making  thereof,  ^ 

jth  Obje£iion.  The  cujlom  alledgcd  Is,  to  diftrain  the  beafls 
and  cattle  of  fucli  tenant  or  farmer,  tor  tlie  penalties  incurred 
for  the  breach  of  the  bye  Jaw  in  any  plac^  within  the  manoc; 
this  is  unreafonable ;  the  cuilom  ougnt  to  be,  to  take  a  reafon* 
able  iijlrejs^  or  at  Icail  to  have  been  confined  to  di(lrain  the 
efftnder's  cattle  on  the  common^  and  not  all  his  beafis  and  caliU  w 
any  place  within  the  manor;  for,  by  this  cuftom^  it  feems  that  all 
the  cattle  of  a  tenant  or  farmer  offending  agaiull  the  byeJaw^  may 
be  diilrained  in  any  place  withiyi  thd  manor. 

6th  Objefiion.  It  is  not  fiated  that  there  has  been  voy  pfx^ 
Jrntmtnt  made  of  this  offence,  and  it  is  ver}'  hard»  and  improper. 
that  the  lord  (Iiould  4i'train  without  a  previous  prefentment  of  . 
the  offence :  in  all  the  cafes  in  the  books,  as  to  this  matter,  the 
qiicilion  was,  wliether  fuch  prefentment  be  traverfable,  but  not 
whetlicr  any  prejeni^ment  be  neceffary. 

7th  Objeflion.  That  the  Uetjury  have  np  power,  qven  by  cvflom^ 
to  make  Inch  bye  Jaws,  touching  civil  rights ;  for  the  leet  is  a  oourt 
of  criminal  jxtrifdiQion^  and  thi§  is  the  c^fe  qI^l  civil  right; ^  the  ku 
jury  arc  only  01  re/mnts,  they  may  not  have  any  right  of  common,  or 
any  intereft  in  the  common ;  and  fuch  by ^  Jaws  can  only  be  made 
by  the  cogimoners,  and  ought  to  be  made  at  the  court  baron^ 

whicl^ 
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'^^•liich  IS  the  proper  court  for  the  civil  bufinefs  of  the  manor«— « 
Ix^  the  cafe  of  iVells  verfus  Cottertl,  3  Lrv.  48^  in  rej^Uvifn^ 
»^  vvas  held  a  bad  cufionij  for  i\\tjlnuara  of  the  manor,  with  tlie 
^^^^x^Ccnt  of  the  homage^  to  make  i^^-Zasi^J,  and  impofe  penalties 
**o«"  good  government  within  the  manor,  to  be  forfeitca  to  tlic 
^^rdT  of  the  manor,  and  to  difirain  iqx  fuch  penirfties ;  for  fuch 
^>^^'-Wj  ought  to  be  made  by  the  hgmage  only. 

8tfa  Objeflion.  If  the  confent  of  the  commoners  be  ne. 
^^M^vy  for  making  bye  Jaws  ^  it  ought  to  be  ftated  that  thofe  com- 
ioners  were  refiants^  becaufe  otherwife  they  are  not  bound  to 

Siid  the  /f^/;  and  no  law  can  bind  them,  if  abfent,  and  not 
^>o«^nd  to  attend.  Rtjiancy  only  obliges  attendance  at  the  court 
f^^^  ^  but  all  the  tenants  of  the  manor  mull  attend  the  court 
^*»  ^^wi,  whetlier  they  be  refiants  or  not ;  and  the  right  of  commoi^ 
f  *    i  XI  refped  of  lands,  and  not  of  rcfmncy. 

9th  Qbjefiion.  •  It  is  not  ftated  in  the  third  cognizance, 
l^l^^ic  xhxiprejincc  or  confent  of  the  commoners  to  the  makiQg 
^1^^   bye  Jam  was  neceflary. 

Serjeant  Glynn  for  the  defenc'ant,  in  anfwer  Xo  the  feveral 
fA>jcdions  taken  \s\  Serjeant  Jephjon  to  the  cogniz^inces,  fpoke  to 
the  following  eficfi»  viz% 

It  is  obje£led  by  my  brother  Jephfbn^  that  the  bye  Jaw  is  not 
VaTxantctl  by  the  cujlom:  for  tlie  cujtom  is  to  make  bye  Jaws  obli- 
DLtory  on  the  fyxv^l  ^^^  tenants  of  the  manor  only,  and  that 
tae  iyeJavK,  10  the  pifefent  cafe,  is  general,  and  not  confined  to 
tincyamurs  and  tenants  of  the  manor,  but  extends  to  all  perfons 
irliatA)eyer.     )n  anfwer  to  this,  I  fumbit  it ;  there  is  no  mate- 
rial variance  between  the  cuftom  ftated,  and  the  byeJaw  made  in 
purfq^oce  o£  the  cujlom;  die  law  is  only  to  bind  the  owners  and 
tenants  of  lands  in  the  manor;  it  doth  not  afiefi  to  bind^^n- 
g^^':  the  bye  Jaw  is  general,  but  who  will  be  bound  by  it? 
oflly  thofe  that  are  fupje3  to  it ;  namely,  the  owners  and  occu- 
ftitrs  of  land  within  the  manpr ;  for  if  ^Jlranger  was  to  put  his 
c^tiit  00  the  common  within  the  time  prohibited,  he  would  not 
\ft  the  objeft  of  the  bye  Jaw. 

It  does  not  lie  in  the  plaintiff* 's  mouth  to  fay  he  is  a  trefpaiTer, 
but  the  court  will  take  u,  that  he  put  in  his  meep  under  a  right 
and  claim  of  common;  and  though  there  may  be  a  cafe  where  a 
man  may  have  a  right  of  common,  in  refpe£l  of  lands,  in  a  place 
out  of  the  manor,  yet  the  court  will  not  prefume  or  intend 
flKO  a  righti  without  it  be  fpecially  pleaded  and  fet  forth;  but 
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the  court  will  intend   tliis  to  be  the  common  law   riglit 
common. 

As  to  the  objeftion,  that  there  is  no  a\-ermcnt  that  |hc  h" 
law  and  penalty  for  breach  thereof  are  reafonabU;  I  anfwer  tks 
fuch  an  avtrmtni  is  not  necciTary ;  for  if  (in  faftj  it  htuwrtapiwaki 
then  it  is  void  :  but  by  making  the/isw,  it  does,  in  e^efip  fa 
that  it  is  rcafonabU ;  becaufe  if  it  be  vnrcafonabU  it  is  no  /on 
it  is  of  the  eflence  of  a  bye4aw  that  it  be  rcafonabU;  it-tieed  n 
he  exprefTed  to  be  fo,  and  it  is  fully  open  to  the  plaintiff 
put  the  reafonablenc/s  thereof,  and  ef  the  penalty,  in  iffue* 

As  to  the  objeflion,  that  it  is  not  ftatpd,  that  the  plaint 
vras  rtfiant  in  the  manor,  it  is  not  materia! ;  and  my  amwer 
the  !aft  objeflion^  will  be  a  dirett  anfwer  to  this. 

And  as  to  the  offence  being  contrar\'  to  formtr  bye  Jaws 
well  as  this,  it  is  fufficient  that  it  is  contrary  to  this  :  but  the 
is  no  obfcurity,  what  the JbrTntr  bye-laws  are ;  thej'  muft  neo 
farily  he  fuch  as  prohibit  the  depafturing  of  cattle  on  ^he  coi 
mon,  within  the  time  prohibited,  bv  the  prefent  bve-law, — T 
words  "  all  former  bye -laws  ^^  are  furplulage,  and  may  he  1 
out ;  the  prefent  bye-law  is  good,  independent  of  the  former  k 
laws;  as  to  the  magnitude  of  the  penalty^  and  diftraining all  I 
cattle,  the  law  will  reduce  it  to  a  rcafonable  didrefs,  thc^ 
afle  of  law  will  fupply  the  cure. 

As  to  the  obje6Hon  -concerning  a  prefentment  of  the  ofien 
being  neceffary,  previous  to  the  diftraining  for  the  penalty ; 
■nfwer,  that  a  prefentment^  in  this  cafe,  is  mere  matter  of  i 
formation  and  inftruftton,  is  unneceflary,  and  does  not  give  1 
right  to  di  ft  rain ;  but  where  the  bye-law  provides  that  there  ill 
be  a  ^Te\'\ouz pre/entment^  then  it  is  matter  of  title,  and  neceffiu 
|)ut  the  bye-law  is  good  without  fuch  provifion* 

As  to  the  objeftion  againft  the  power  of  the  court  kn 
make  fuch  a  bye-law^  I  admit,  jthat,  of  common  right,  they  ha 
no  fuch  jurifdidion  to  interfere,  or  vaakebye^laws  cohcemmgi 
regulation  or  right  of  common ;  but  yet,  by  cmftom^  fuch  a  p6i 
may  be  in  the  leet :  the  court  leet  perhaps  may  be  coeval  w 
the  manor,  the  refiarUs  perhaps  were  the  commoners  when 
ket  was  firft  granted ;  and  where  is  the  abfurdiiy,  to  fuppc 
that  at  the  original  inftitution  of  the  court  leet,  a  power  mi, 
be  given  to  the  lord  and  jury  at  the  leet^  to  regulate  the  righl 
*ecmimon  within  the  manor?  The  commoners  in  general  n 
besf,  ike  leet;  as  refiants,  they  muft  be  there,  therefore  k 
>b#  prefumed  to  be  there,  and  to  be  bound  by  the  laws  made  there 
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As  to  the  cafe  of  Ji^lls  vcrfus  Cotterel,  in  3  Ltv,  48.  \Ukat  cafe  was 
o±"  a  court  Uet^  it  would  in  a  great  degree  be  decifive  in  favour  of 
tHc  defendant,  but  being  of  a  court  haron^  ih^  ftcward  is  not  the 
y^^&^  but  merely  an  officer  oj that  court;  the  homage  are  \\\q judges 
^A^fsp'ty  and  therefore  taking  the  power  from  the  homage^   and 
I>Ia.cingit  in  ihtjleward^  is  fubverfive  of  the  jurifdiftion  of  thfc 
^^pnagc:  but  in  the  prefent  cafe,  the   ci^fiom  will   warrant  the 
maltinff  the  bye-law  in  the  Uet.     This  is  not  a  new  cafe;  for  in 
«      Jiou.   Ahr.  365.  pL    10.    there   had  been   a  court    (called 
^m^r^ia  legalis)  held  by  the  lord  of  the  manor  immemorially,  in  a 
^^^^t  moor,  parcel  of  the  manor,  (wherein  many  men  had  com*       > 
mon)  for  the  better  ordering  of  the  common  there;  at  which 
'«:^OTirt  all  the   commoners  ought  to  appear  by  the  cujlom;  and 
■chcrchad  ufed  to  be  a  homage  fworn  by  ihc^eward,  which  ho^ 
itn^z^^  had  ufed  to  prefent  all  oppreflions  and  offences  in  the  com- 
Joson^and  to  make  bye-laws  ana  ordinances  for  the  better  ordering 
of  che  common:-  which  ordinances  the  commoners  ought  to  obey, 
'^iiidcf  a  reafonable  penalty,   to  be  affeflcd  upon  them,  to  be 
foj-£eited  to  the  lord,  £?c.     And  iht' homage  being  fworn,  made 
^  Aye-law,  that  no  commbner  fliould  put  his  fhcep  within  one- 
pan  of  the  moor,  under  the  penalty  of  31.  4^.  to  be  forfeited 
^o  tJie  lord,  and  this  bye-law  was  publifhed  and  proclaimed  in 
"Coxirt;  this  is  a  ffood  bye-law,  and  (hall  bind  all  the  commoners, 
becaufc  the  bye-Taw  arifes  out  oi  the  cujlom,  which  commenced 
fcy  confent  of  the  parties.     This  cafe  in  Rolls  Abr.  is  very  ap- 
plicable to  the  cafe  at  bar,  it  is  there  czWed  curia  legalis ;  the 
€k>t£ri  leet  is 'curia  legalis,  and  is  only  a  tranflation  of  the  name  of 
Ae  court* 

Inthe  cafe  pf  the  Earl  of  Exeter  verfus  Smith,  2  Keb.  367. 
^His  very  qucftion  now  before  the  court  was  determined ;  that 
^ke  court  teet  miglit  by  cuflom  make  bye-laws  for  ufing  and  fe*- 
S^bting  their  common,  and  judgment  was  given  accordingly: 
^e  fame  cafe  is  more  fully  and  clearly  reported  in  Carter*sJlep* 
^77 •  where  judgment  is  given  accordingly  by  two  judges 
^S>^nft  one. 

^  luord  Chief  Juftice  flfe  Grey — ^The  principal  objeftion  which  The  principal 
•fticks  with  us,  is,  that  the  bye-law  ftates,  that  no  pcrfon  or  perfons  objeaionto 
fl^all  dcpafturc  any  flieep,  0f.  on  pain  of  forfeiting  20 J.   for  [^^t^'tSLa 
"^cryflieep  whicn  (hould  be  depaftured,  G?c.  contrary  to  the  '^fUiewwu 
^^\Ahye4aw  and  all  former  hyt-taws;  how  can  the  court  judge 
'Whether  the  offence  fet  forth  be*  contrary  to  all  former  byt* 
l^^ws,  when  thofe  bye-laws  are  not  fet  forth?  For  thofe  other 
^^^s  may     (perhaps)    modify    and  qualify  the    offence,    or 
"^cafe  from  the  penalty,    for  any  thin^   we    know  to  th^ 
ttjutnry. 

Qould 
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Goulds  JuHice — ^Thc  bye-laws  may  be  good,  but  not  being 
^  forth  and  difclofed,   the  court  can  give  no  judgment  iS 
them. 

Blackjlone  Juftice — The  byeJaw  itfelf  is  uncertain,    for 
.  penahy.is  given  for  an  offence  againji  alt  former  tyt^Utws^ 
therefore  they  muft  be  fet  forth  tor  the  court  to  judge  of  tbei 

Lord  Chief  Juftice — SHppofe  the  plaintififhad  offended  a^ 
^his  byeJaw^  yet  no  penalty  is  incuired  unlefs  be  had  ofioi 
gainft  alXformer  bye-laws. 

The  caufe  was  prdered  by  the  court  to  Hand  over  for  fur 
argument,  with  liberty  for  the  defendant  to  confider,  whe 
he  would  not  move  for  leave  to  amend  bis  cognizances ;  b 
never  heard  that  tliis  cafe  ever  came  again  before  the  court ; 
I  believe  it  did  not* 

^iSouraatui 

sBUck.Xe^  "Wood's  Cafe.     C.  B, 

74$.  s.  c. 

TlMconrtor   f^EORGE  WOOD  having  married  A.  B.  and  cohab 

Comnoa        ^^  with  her  for  fome  Ihort  time,  and  (he  being  detained,  an 

rwrlnurif-  ^^^  priv^c  cufiody  of  C  D.  Wood  made  an  affidavit  of  this  mat 

4iaioo  CO       whereupon  sry  brother /^ib/of^r  moved  fora  yrit  of  habeas  cq\ 

grant  writt  of  to  be  fiireiled  to  C.  2).  commanding  him  to  have  the  body  o 

y^^^    ^'  ^^^^  ^^c  King's  iufliccs  at  WcJtminJUr^  by  whatfoever  n 

wbatTocver.     0^^  was  Called,  l(^ether  with  the  day  and  caufe  of  her  b 

taken  and  detained,  (on  fuch  a  day)  tnat  the  juftices,  feeing 

caufe,  might  do  thai  which  of  right,  and  according  to  the 

and  cuflom  of  England^  ought  to  l^  done;  and  furtl^r  to  do 

receive  what  the  fame  iufticcs  here  (hall  then  confidor  in 

behalf.     He  cited  Bujhi's  cafe ;  and  laid,  that  if,  upon  the  rsl 

of  the  writ  of  l^abee^  corpus^  it  fliould  i^pear  to  the  court 

A.  B.  was  ii\  cuftody  of  C  D,  for  any  criminal  matter^  \ 

would  not  take  cognizsince  thereof;  bat  if  it  fliould  appear, 

flie  was  in  cuftody  under  colour  of  civil  projcefs^  or  for  other  i 

pofed  civil  coMp:^  contrary  to  law,  they  would  difchaive  her 

of  cuftody;  or  if  flie  was  in  legal  cufipdy  in  a  civil  cq/e^  t 

would  remand  her.    The  court  having  taken  a  few  days  to  < 

fider  granted  the  writ,  and  feverally  fpoke  to  the  folkm 

effea.  ^' 

Lord  Chief  Juftice  De  Grey — I  wondered,  wben  this  ns 
was  moved,  how  there  could  be  the  leaft  fcruple  againft  ifli 
^habeas  corpus hy  this  cou&t,  for  protefling the  hber^oJF 

fut 
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^VAl3»jed  againft  another:  I  had  no  doubt  at  all  myfelf;  however, 
X  Ixave  looked  into  the  books,  to  fee  what  is  therein  faid  touch* 
xvs^g  this  matter. 

The  firft  infbnce  of  this  kind  is  upon  the  ftatute  of  ffu^na  a  Hak,  H. 
^A^K^ridt  2  Infi.  5«;«  a,  where.  Lord  Coie  in  his  comment  lays,  ^-  ^  '44^ 
*  *       If  a  man  be  uken  or  committed  to  prifon  againft  the  law  of  '^^* 
^Ix^   land,  what  remedy  hath  the  party  grieved  ?'*     It  is  there 
CVered,  that  **'  he  may  have  an  a8ion,  or  he  may  caufe  the 
MTty  to  be  indided  at  the  King's  fnit ;  or  he  may  have  an  habeas 
r^us  out  of  the  King*s  Bench  or  Chancery^  thoui^h  there  be  no 
*  'vilcge  ;  or  in  the  court  of  Clc^m/xt^/i  PUas  or  Exchequer^  for  any 
Leer  or  privileged  perfon  there ;  and  if  it  appears  upon  the  rc^ 
"SI  of  the  wrft,  that  his  imprifonment  be  juil  and  lawful,  he 
II  be  remanded;  but  if  it  (hall  appear  to  the  court  that  he 
imprifoned  againft  the  law  of  the  land#  they  ought  by  the 
e  of  this  ftatute  to  deliver  him :  if  it  be  doubtful,  he  may 
bcr   liailed. 

So  in  4  In/l,  290.  if  a  man  be  imprifoned  by  a  Judge  of  the 
^or^l  for  killing  or  chafing  deer,  and  afterwards  offers  fufficient 
pledges,  it  may  be  demanded^  what  remedy  is  there   for  the 
"p^rty?  The  anfwer  is,  he  may  have  a  habeas  carpus  out  of  the 
Ximi^*s  Bench  :  or  if  he  have  privilege,  out  of  the  Common  Pleas^ 
or  csf  the  Exchequer^  or  out  of  the  Chancery  without  any  privi- 
WgC  either  in  the  term  or  vacation,  and  may  be  bailed  to  ap- 
pear at  the  next  Eyre. 

In  Dier  175.  Scroggs  verfus  ColfehUU  the  oflire  of  exi^enter  oj 

Jjfndan  and  otiier   counties,    became  vacant  by  the  death  of 

^^fti^gSf  in  the  year  1558  ;  and  afterwards  Sir  R,  Brooke,  the 

Chief  Juftice  of  the  Common  Bench  died;  and  in  the  time  of  the 

vacancy  of  the  office,  Queen  Afjry  granted  the  office  ofexigenter 

1©  one  Cot/ehill,  by  letters  patent ;  and  afterwards,   by  letters 

patent  of  the  fame  date,  granted  the  office  of  cfrr/Jufiice  to  A/i^ 

/im  Brawn,  who  was  admitted  juftice,  and  fworn  th^Jirfl  day 

(^Michaelmas  term  in  the  year  abovefaid;  who  refufed  Col/ehill, 

wd  admitted  his  nephew  ^roggs  to  it.    And  now  in  this  term, 

fJ§eh,  i&  t  Eiiz.J  maxima  Ss  mota'fuit  inter  ipfos  pro  officio 

jprsediSOf  H  domina  Rf£ina  nunc  mandavit  Ni^holao  Bacon  mihti 

a^/MimagniJigilli^  adtXaniinandUmjus  ettitulum  dilh  Colfehil), 

€i  inde  relationem faciendum  eidem  Regime.  '  Qui  t^uidem  cvfiospoft 

J!mm  kigus  iermtm,  c'onvocatis  omnibus  iu/liciarits  Band  Regin^e; 

tddiUcei,  Catlyn,  Whyddon,  Raftall  ei  Corbet,  ac  Saunders  Capi^ 

iddeBarane,  ac  Gerrard  AttomcUo  Generali,  ac  etiam  J.  Caril  At* 

i0matoDucatus  fexclvfis  omnibus jtifticiariis  deCommuniBancoJaC' 

upii  rtfoiutioncmplanampojl  longam  dcceptationcm  et  hajitationem 

omnium 
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emmum  pradid drum ^  quod  titulus  Colfehill  nuUusJuititiquodad 
dofninam  Reginatn  d4)nati'o  officii pr^diSi^  nuUo  modoHnuUo  iem-^ 
pore  pcriinet,  aut  pertineat^  fed  tantummodh  ad  dx/pt^onew^^^-' 
talis  jujliciarii  pro  tempore  exijlentis^  ut  incidens  inJipcrabiU  ad 
ferfonam  di£li  capilalisjpcilans :  ct  koc,  ratione  prmrifiioms  ei 
u/us.  Ex  quofequitur  quod  Regifia  ipfamet  noni  pote/ieffi  cafiuJts 
jufticiarius  in  banco pradiSo,  And  notwithftaiiding  the  faid  re- 
folmion  of  the  jullices  aforefaid,  the  Queea,.  upon  impoitunate 
fuit  dire£led  her  commiflion  to  the  Earl  of ^Bedford^-  aand  nine 
others,  of  whom  were  Jufticc  C(?rfc/,  Juftice  JF^^»,  Sir  Rogn' 
ChobneUy  Sir  JV,  CordellAa&^r  of  the  Rolls,  zna  Ricka%d  Goolk 
rike:  giving  to  them  full  authority  to  hear  and  determine  the 
interelt  and  title  of  the  faid  office,  between  the  parties  aforefakt, 
and  to  place  Colfehill  in  the  office,  if,,  fi?^.  and  that  if  Scruggs 
refufed  to  make  anfwer  before  them»  that  they  mtght  tommk 
him  to  prifon,  &c.  And  afterwards,  in  Michaelmas  term  ^fer- 
'  lowing,  Colfehill  exhibited  a  bill  of  complaint  to  the  faid  com* 
miffioners  againft  Scroggs,  comprehending  all  his  title- as  abeve^ 
and  that  he  was  difleifcd  and  deforced  of  it  by  Scroggs;  and 
Scroggs  came  and  demurred  upon  the  bill  and  jurifdidion  of  the 
court  by  the  faid  comraiflion,  and  would  not  make  other  anfwers 
and  for  this  contempt  he  was  committed  by  them  to  the  prifon 
oiiht  Fleet,  and  there  remained  for  two  weeks;  and  then  the 
court  of  Common  Bench  was  moved  by  threeferjeants  te  grant  ■ 
haheas  corpus  cum  caufd  to  be  direded  to  the  wafden  of  the  FltdZ 
And  upon  good  deliberation  of  the  court,  viz.  Ja.  Dier^  A^ 
Browhe  and  H.  Wefton,  the  motion  was  held  reafonable,  and  wag 
granted,  becaufe  he  was  a  perfon  in  the  coOrt,  and  a  neceflary 

member  thereof. 

< 

In  2  Hale's  Uift.  PL  Cor  on.  (before  the  haheas  corpus  aS) 
it  is  laid  down  that  this  writ  of  habeas  corpus  is  a  ^vrit  or 
a  high  nature;  for  if  perfons  be  wrongfully  committed,  th^ 
are  to  be  difchargcd  upon  this  writ  returned ;  or,  if  bailable* 
they  are  to  be  bailed^  if  not  bailable,  they  are  to  be  coqi* 
mitted. 

This  writ  [fays  that  book]  iflTucs  out  of  the  great  eouns  of 
Weftmin/ier,  but  hath  different  ufe6  and  cffe3s.  It  may  ifiRie 
out  of  the  court  of  Common  Pleas  or  Exchequer f  but  thix  is  or 
ought  to  be  alw^ays  where  a  perfon  i&pritnleged,  or  to  charge  htnl 
wiuian  aQion.  But  by  the  ftat.  to  Car.- 1,  cap*  lo.  they  haw 
4n  original  jurifdi£lion  to  bail,  difchai^  or  commit  upon  in 
haheas  corpus,  one  committed  by  the  Cotincil  Table,  as  well  at 
the  Kixg's  Bench^  although  there  be  na  privilege  for  the  perfeo 
committed. 

Ido 


k 
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I  do  not  find  that  this  matter  hath  come  much  in  queftion 

until  a  few  years  before  the  habeas  corpus  a3.     BuflieVs  cafe,  *Sir 

Thomas  Joius  13.     22  Car.  2.  anno  1670.     The  cafe  was,  that 

Buflul^  amoDgft  others,  jurors  in  London^   upon  the  trial  of  a 

traverfe,  upon  an  indi£lment  a^nft  divers  perfons  for  conventi- 

cling  agunft  the  form  of  the  uatute  lately  made,  were  fined  and 

impriibned  at  the  feflions  of  the  Old  Bailey^  becaufe  they  gave 

^hor  verdift  contra  plcnam  evidcntiam  tt  dircEHoncm  curigg  in  ma* 

^^na  Ims^  and  fo  acquitted  the  prifoners.     In  this^  cafe  it  was 

dcbateJ^t  the  bar  and  the  bench,  whether  the  Common  Benck 

Could  zvizx^K  habeas  corpus  in  this  cafe.  Wild^  Archer  and  Tyrel^ 

JuAice^ — ^This  court  may  well  award  it :  and  for  this  purpofe 

tfccy  cited  i  Andtrfon  297,  298.     2  Infl.  615.     Moor  839,  1132. 

'  BrownL  33. Vaughan  Chief  Juftice,  to  the  contrary  :  and 

he  faid,  that  iomc  habeas  corpufes  arc  granted  of  courfe,  others 
Aot  without  motion ;  that  this  court  had  not  power  of  granting 
l/ie  writ  in  general,  but  only  in  cafes  oi  privilege,  or  excefc  ot 
jurifdi^on  by  an  inferior  court ;  in  which  cafe  every  one  had 
privilege  to  be  difchar^ed  by  the  courts  of  We^minjter.     This 
^ou«t  docs  not  grant  it  becaufe  they  have  conufance  of  the 
^^iife*  but  becaufe  that  there  is  a  probable  fuggeftion  that  this 
*^c>urt  may  deliver  the  party.     If,  upon  the  return,  the  caufe  |^ 
•'tjprcfsly  jufl,  tlie  party  ought  to  be  remanded ;  if  exprefsly  un- 
l^^^ft,  difchiarged  ;   if  doubtful,  bailed.  ,  The  writ  is,  ad  fuhjicien' 
^^rm  ei  recipiendum  quod  curia  confideraverit,  et  ut  curia  nqflra  xfija 
^^^u/a  ilia,  or  auodae  jure  &  con/uetudine  regni  nojlrifueritfacien^ 
^bA/m^&c.     Now  this  court,  in  caufes  criminal^  cannot  illue  this 
"^^rit* — He  urged  that  the  want  of  precedents  in  this  court  is  a 
ftrong  argument  that  fuch  writs  are  not  grantable  here.     The 
^writ  alfo  requires  that  the  body  una  cum  die  captionis  habeaii 
thereby  tlie  court,  may  be  certified  how  long  the  party  hath 
Ven  in  cufiody ;  becaufe,  if  for  a  long  time,  and  no  procecdinjf 
^gaunft  him»  the  court  ou^t  to  bail  the  prifoner,  although  he 
^Wtt  committed  for  felony  or  trcafon ;  which  is  improper  for  this  • 
court,  which  hath  not  conufance  of  crimes  ;  for  this   court   is 
far  common  pleas  between  fubje6^  and  fubje6l ;  but  in  the  cafe 
of  acnW,  the  plea. is  between  tht  King  and  his  fri/bner.     He 
cited  t/jv/J.  53.  in  margined  &  55-  fre/im.   1.  cap.  15.     And 
U>  the  authority  cited  on  the  other  fide  from  Andcrfbn^  he-  faid« 
dtttali  the  four  caufes  there  mentioned  are  of  ^perfons  under  the 
jmCcftbn  of  this  court ;  and  concluded,  that  the  court  ought 
iwt  l»  grant  the  writ  in  this  cafe.     But,  upon  tlie  ophrion  of 
die  three  oilier  judges^  the  writ  was  granted.     And  at  a  fotuter 
d^9  the  (beriffs  of  London^  to  whom  the  writ  was  dircfled,  re* 
turned  it  with  the  Q,^MkJupra.    And  upon  argument  of  the 
Efficiency  or  infufficiency  of  the  return,    the  prifoner  was 
iSicfaarged. 

In 
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In  Vaughan  154,  155.  there  arc  feveral  cafes  upon  kabcaf  e!t 
fuSf  where  the  court  oT  Common  PUas  heAh,  difclian^  pcrfoi 
imprilbned  by  other  courts  upon  the  infuffidemcy  of  die  rtimx 
only,  an<t  not  for  priinUgci  whether  the  prifoner  is  privikgi 
as  an  officer  of  this  court,  or  is  a  ftranger,  it  is  all  one,  in  n 
opinion,  and  if  the  return  be  bad  be  (hall  never  be  fcmaiyk 
becaufe  contrary  to  magna  charta. 

The  next  cafe  is  in  Eafter  term,  23  dr.  a.  C.  B.  Carier  sa 
y.  S.  parfon,  libels  for  tithes  againft  7.  D.  he  is  certified  conii 
max;  the  bifhop,  according  to  27  /fen.  8.  caff.  20.  certifies  1 
two  juftices  to  imprifon  him,  witliout  bail  or  matnprife:  the 
do  io.  Batdunn  Serjeant  moved  for  an^  habeas  corpus  in  tl 
Common  Bench  ;  and  it  was  granted  by  tliree  judges,  but  tl 
chief  jufiice  was  againft  it.  ivdd^  one  of  the  judges,  fays—***  1 
*'  Queen  £/i2a^e/i's  4ime  there  was  no  diftinfiion,  but  art  A< 
**  teas  corpus  was  to  be  allowed  in  the  Common  Bench  or  King 
"  Bench;  and  I  cannot  fee,  [fays  he j  how  we  can  deny  tn 
**  habeas  corpus falvo  juraaunto.  Thefe  writs  have  goneb^^on 
**  fca.  Doctor  Prujean  was  to  cure  a  madman ;  (Sir  Robert  Cart 
**  brother)  this  court  fent  a  habeas  corpus  for  htm  beyond  feau 
And  fee  2  Vent.  22.  Thomas  Rudyari't  cafe  in  C.  B*  iMod.  aa 
and  2  Mod.  198.  Jones\  cafe  mC  B.  touching  the  granting  £ 
beas  corpus  by  this  court  in  various  cafes,  a  little  before  the  Aabei 
corpus  afi.  rraflice,  .of  late  years,  has  carried  tliis  matter  i 
fuing  for  habeas  corpus  into  the  King's  Bench  ;  but  now  the  wi 
bein^  indorfed  to  ^jfue  by  the  Jlatute^  may  be  granted  in  any  cafe  < 
impnfonment^  by  any  court  in  the  Hall. 

By  the  ftatute  of  16  Car.  1.  cap.  10.  it  feems  to  me  that  t) 
legiilature  then  thought  that  this  court  had  the  very  fame  juri 
diaion  with  refpeft  to  granting  writs  of  habeas  corpus^  that  tl 
court  of  King's  Bench  had ;  for  the  words  of  the  ftatute  ar 
.  **  that  the  judges  of  the  court  of  King's  Bench^  ot  Common  PIa 
**  fhall,  for  the  ordinary  fees  ufually  paid  for  the  fame,  grant  a 
**  habeas  corpus  ;**  fo  they  took  it  to  be  the  courfe  and  pnidice  1 
the  Common  Pleas  as  well  as  the  Ki^g*s  Bench^  to  ffrant  writs  < 
habeas  corpus^  in  order  to  be  certified  whether  a  liibje£k  impr 
foned  was  imprifbned  contrary  to  magna  charta^  or  not. 

This  is  a  matter  between  fubje£l  and  fubje£l,  and  I  cannot  fi 
[as  was  -faid  by  Wild  Juftice]  how  we  can  deny  this  kmkei 
corpus^  Jalvojuramento;  as  at  pre  fent  advifed,  I  think  we  ai 
bound  by  law  to  grant  it,  and  that  it  ought  to  ifliie  » 
cordingly. 

Cou 
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GoM  Jufkice — I  am  of  the  fame  opinion  with  my  Lord  Chief 
JI  vLftice.  I  have  heard  Lord  Apfl^y  fay;,  when  he  fat  in  this  court, 
^Hat  he  had  foroe  doubt  touching  this  matter;  but  for  my  own 
par^,  I  have  no  doubt  at  all,  and  think  that  this  court  has  a  genei* 
^^I  Jurifdiftion  to  grant  writs  of  habeas  corpus  in  all  cafes;  but 
'wFaentbe  prifoncr  is  brought  here»  it  then  becomes  another  quef* 
^c>i:i^  what  we  fhall  do. 

.^Blackjlont  Juftice — I  am  of  the  fame  opinion  with  my  Lord      , 
Az^c&  my  brother  GoulL 

.Glares  Juftice — I  am  of  the  fame  opinion.    I  have  well  con* 
Cd^red  this  matter,  and  have  no  doubt,  bpt  that  ve  are  bound  to 


the  writ. 
~JL  be  writ  vras  granted  accordingly /er  totam  curiam. 


EASTER  TERM 
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A.^ 


Onflow  Efq.  v^y^  Home,  Clerk.    C.  B.  ««hck.iu^ 

CTION  upon  the  cafe,  wherein  fix  counts  arc  laid  in  5^^^^^.^ 
^«^  the  decl^u^ion;   the  firft   four  counu  are  upon  ^feveral  Two  couat^ 
^^1«,  fuppofed  to  be  written  and  publiflied  bv.thc  defendant,  indre  da. 
^*^  and  concerning  the  plaintiff;  intjifth  ^najlxth  counts  are  ^jSent 
^^  Cdtain,  falfe,  fcandalous,  and  defamatory  words,  fuppofed  to  amfted,  be« 
"^  malicioufly  fpoken  by  the  defendant  at  p^pfom^  in  o«rry.  of -canfe  the 
^    concerning    the    plaintiff.     The  defendant  pleaded  Not  "^^^  ^^^^ 
^^ty;  whereupon  illue  was  joined,   and  tried  before  Lord  veootaaioo- 
*'«t{^Wi/»  ^  the  laft  affizes  for  the  county  of  Surry ^  when: a  «*^^- 
ttrdla  was  found  for  the  plaintiff  on  the  laft  counts  for  the  words,  ^^Jjf^  ^^ 

tiooible  whca  fbokta  of  t  Mcisbtr  of  PadLuBeatl 

VoLIII,  N  and  * 
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and  400/.  intire  damages,  and  a  verdi£l  for  the  defendant  as 
the  refidue.  And  now  it  is  moved  that  the  judgment'  may 
arrelled,  becaufe  the  words  in  the  two  laft  counts,  or  in  I 
latter  of  thofc  counts  are  not  adionable;  it  is  therefore  or 
ncceflary  to  write  down  here  corre6ily  iXv^JiJih  znAJlxtk  cotL 
upon  which  the  plaintiflf  obtained  the  vtrdi£l,  which  are 
follows. 

And  whereas  he  the  faid  George  On/low^  at  the  time  of  fpej 
ing  and  publifliing  the  feveral  ialfe,  fcandalous  and  defaraatc 
words  herein-after  mentioned,  and  before,  was,  and  yet  isknij 
of  the  (hire  to  fcrve  in  parliament  for  the  faid  county  of  .Sirr 
and  always  conJuflcd  and  behaved  himfelf  in  hie  faid  charaf 
and  ftation  with  fidelity,  integrity  and  honour,  (to  witl  at  EfJ 
aforefaid ;  and  whereas  before  the  fpcaking  and  publifhing  1 
feveral  falfe,  fcandalous  and  defamatory  words  berein-after  m< 
tioncd,  (to  wit)  on  the  26th  day  of  June^  in  the  year  of  our  Lc 
1769,  at  Efifom  aforefaid,  a  great  number  of  freeholders  of  1 
faid  county  of  Si/rry,  having  a  tight  to  vote  in  the  ele6lion 
knights  of  the  (hire  to  fccve  in  parliament  for  the  faid  couup 
aifenibied  and  met  together  to  confider  of  meafures  to  be  tak 
in  fupj)ort  of  the  right  of  ele6iion ;  and  it  was  then  and  th( 
at  the  faid  meeting  or  aflembly  propofed  to  inllru£l  the*  I 
Gt'or^^e  OnJlozVy  and  Sir  Francis  Vincent  Bart,  the  other  kni{ 
of  tlic  (hire  for  the  faid  county,  to  take  meafures,  as  rep 
fentativcs  of  the  (aid  county  in  parliament,  in  that  behalf; 
which  faid  meeting  or  afrcmbiy,  \\\Q{dAdi  John  Home ^  under  p; 
tcnce  of  being  a  freeholder  of  tlie  faid  counjty  of  Surry ^  attendi 
(ti)  wit)  at  Epjom  aforefaid ;  yet  the  faid  John  Home  well  kno 
in^T  the  premifes^  but  contriving  and  wrongfully  and  maliciou 
deviling  and  intending  to  injure,  defame  and  fcandalize  the  f 
Crof\tie  Onjlow^  as  one  of  the  knights  of  the  (hire  to  ferve  in  p 
liainent  tor  the  faid  county,  and  to  ruin  him  in  the  opini 
and  efteem  of  the  freeholders  of  the  faid  county  fo  a{remDled 
aforefaid,  and  the  other  freeholders  of  the  faid  county,  on  1 
faid  26th  day  o{  June  in  the  year  aforefaid,  at  ^pfojn  aforefi 
at  the  aforefaid  meeting  or  a{rembly,  and  in  the  hearing  of  div 
of  the  faid  freeholders  of  the  faid  county  fo  alFembled,  falOy  i 
inalicioufly  faid,  fpokc,  and,  with  a  loud  voice,  pubIi(hedof  1 
concerning  the  faid  George ^  as  knight  of  the  mire  to  ferve 
pa:  i lament  for  the  faid  county,  and  refpeiling  the  faidpropo! 
which  had  been  fo  made  as  aforefaia,  thele  falfe,  fcanoah 
and  defamatory  words  following,  (that  is  to  fay)  /  (meaning  hi 
felf  the  faid  John  Home)  expeEled  to  have  met  George  Unji 
(moaning  the  laid  George  Onjloic)^  hut  find  he  (meaning  anin 
{aidi  Geor^  Onjlow)  is  not  here;  for  CL'^/rZt  /  (meaning  nimn 
the  fdid  John  Home)  am  rather forry^  as  1  (meaning  himfelf 
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{aid  Jbkm  Ihme)  came  here  zuith  m  intention  to  have  told  Mm 

\TTicsadtig  the  iaid  George  Onjlow)  my  opinion  of  Aim  (meaning  the 

faici  Ceorge  On/low):  andij  he  (meaning  the  faid  George  On^ow) 

UfoneAi have  wattfeJ  his  priuiUge^  I  (meaning  himfelf  the  faid  John 

Harare)  tsould  have  waived  my  gown.     I  (meaning  again  himfeif 

the     faid  John  Home)  know  &m  (meaning  the  faid  George  On^ 

Jl9u/)  very  zoell;  I  have  chrried  Utters  Jrom  Mr.  Onflow  (meaning 

the  fjaid  George  On/low)  to  Mr.  Wilkes  ^  JvU  ofprojefhons  of  friend'^ 

^p  €xnd  lervice^  wkith  were  never  kept;  nor  indeed  is  it  to  be 

^^fonderei  at^  Jince  ii  is  notorious^  he  (meaning  the  faid  George  On^ 

Jiotu)  never  Jtefit  Ms  (meaning  the  faid  George  Onflow's)  word^ 

unUfs  where  his  (meaning .the  faid  George  Onflopis)  own  intereft 

'**><^  concerned »    As  to  the  inJiruSing  our  members  (meaning  the 

^td  George  Onflowy  and  the  faid  Sir  Francis  Fincent)  to  obtain  re* 

r?/^i  /  (meaning  himfelf  the  faid  John  Home)  am  totally  againji 

^^^fian;  for  as  to  infiruEting  mr.  Onjlow  (meaning  again  the 

j^'d  George  Onflow)^  we  might  as  weUinflru8  the  viinds;  andJhouUl 

^^  (meaning  the  faid  George  Onflow)  even  tromife  his  (meaning 

i^  bkA  George  Onflow' s)  affijiance^  I  (meanmg  himfelf  the  faid 

j^^Ar  Uorne)Jhould  not  expeS  him  (meaning  the  faid  ^^^r^^  On- 

-^^^^^j)  to  give  it  us. 

^  j^n^^tiTkxiL  John  llorne^  of  his  further  malice  agdiinfi  the  Thefixth 

^^cl  George^  and  contriving,  and  wrongfully  and  malicioufly  de-  ^'*'*^* 
Y^Gixg,  and  intending  as  laft  aforefaid,  afterwards,  (to  wit)  on  the* 
^»tic  day  and  year  laft  above-mentioned,  at  Epjom  aforefaid,  at- 
*^^  ^orefaid  affembly  or  meeting;  and  in  the  hearing  of  divers 
^^   the  faid  laft  mentioned  freeholders,  fo  met  and  aflembled, 
j^lfly  and  malicioufly  faid,  fpoke,  and,  with  a  loud  voice,  pub- 
i?^     !  ^^  *"^  concerning  the  faid  George  Onjlow^  and  refpetling 
^cie  iaid  propofal  which  had  been  fo  made  as  aforefaid,   thefe 
^^^her  falfe,  fcandalous  and  defamatory  words  following,  that  is 
^^  fay.    As  to  inflruSing  our  members  (meaning  the  faid  George^  The  worfi 
2^  tlic  faid  Sir  Francis  Vincent)  to  obtain  redrefs,  I  (meaning  gjf^^^*  ^^ 
*?ioifelf  the   faid  John  Home)   am  totally  againji  that  plan;    *    *^''° 
^^T  4gs  to  inftruHing  Mr.  Onjlow  (meaning  the  faid  Ceorge  Onjlow),  Ai  to  in- 
^*  ^ght  as  well  inftruS  the  winds;    and  Jhould  he  (meaninff  the  ^^1^  ^ 
^^d  (Sparge On/low)  even  promife  his  affijiance^  I  (meaning him-  ^^^ntzT 
*J^tf  the  laid  John  Home)  Jhould  not  expeS  him  (meaning  the  faid  drcft,  i  am 
^•Ofw  OnflojkfS  to  give  tt  us.     By  reafon  of  the  fpeaking  and  totally  agiinft 
^^bwhinj^  woich  faid  falfe,  fcandalous  and  defamatory  words,  \*^^ *^jj,. 
"^  the  iaid  George  Onjlow  is  very  much  injured  in  his  charafter  ftroainjMr. 
^*>d  fiatioo  of  knight  of  the  fhire,  to  ferve  in  parliament  for  the  ^-  ^|:  !"''«*^^ 
^^d  county  of  Surry ^  and  brought  into  great  fcandal,  infamy  and  ^'^  ^^ 
^^%nice,  and  very  much  prejudiced  in  the  efieem  and  opinion  of  windt  $  and 

ihould  he 
even  promife 
bh  dfiftince,  I  JbouM  apt  tx^Ct  him  TOg^re  It  at.    Hot  Aaionable. 
N  2  'die 
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the  freeholders  of  the  fwl  county  of  Surry^  to  the  Cud  G€4Frgi 
Onflow^  his  damage  of  Un  mowfand  pounds,  and  thereof  he  bring; 
fuit»  &c. 

On  the  loth  day  of  Navemher,  in  Michadmas  term  laft,  Ser- 
jeants Clynn  and  jftpkfon^  oa  behalf  of  the  defendant*  moved  ii 
arreft  of  judgment,  that  neither  of  the  fets  of  words  are  a&ion- 
able,  and  more  efpecially  the  latter  are  not :  the  verdid  is  taken 
generally^  and  the  damages  are  given  upon  both  the  counti 
joindy ;  fo  that  if  the  court  (hall  be  of  opinion,  that  either  oi 
thefe  fets  of  words  are  not  in  themfelves  aftionable,  they  will 
arreft  the  j  udgment • 

It  appears  by  the  declaration,  that  the  words  were  fpoken  by 
a  freeholder,  at  a  meeting  or  aflembly  of  freeholders  of  the 
coimty  of  Surry,  for  a  lawful  purpol'e,  to.confider  of  roeafures 
to  be  taken  in  fupport.of  the  right  .of  eleflion;  and  that  it 
was  then  propofcd  to  inflrufl  the  plaintiff,  and  the  other  mem- 
ber  of /An/ county,  to  take  meafurcs  in /il^/ behalf;  whereupon, 
^  debate  arifing,  the  defendant  Mr.  Home  gave  his  opinion  a^unfl 
in&ru6ling  the  plaintiff  Mr.  Onflow^  and  fpoke  the  words  in  the 
declaration,  concluding,  ^'  that  he  was  totally  againft  thai  pleuiz 
*^  for  as  to  ifijirucluig  Mr.  Onflow^  we  might  as  well  inftrud  tht 
*'  vmuls  ;  andjhoulahe  even  tromje  us  his  dj^iance^  LJhauld  jm 
'*  expeS  him  to  give  it  us.*  If  words  oi  opinion  like  thefe- 
fpoken  at  a  public  metung  of  a  county^  or  at  a  meeting  of  an]| 
corporate  body,  to  confider  and  inquire  into  tiie  conduA  o' 
their  fervancs,  are  to  be  adjudged  a6lionable,  and  for  whicB 
large  damages  are  to  be  given,  tlieie  will  be  an  end  of  all  finee- 
doni  of  debate  in  eveiy  public  affembly  in  the  kingdom  mer 
together  for  lawful  purpoies;  whereupon  the  court  made  a  ntia 
to  (hew  caufe,  why  judgment  Ihould  not  be  arretted. 

^ovemb/r  the  26th,  in  the  fame  Michadmas  term.  Serjeant 
Uliitak^r  (hewed  cauie  {or  the  plaintiff,  why  the  judgment  (houlc 
not  be  arreiled. 

Serjeant  Whitaker — It  is  an  nniverfal  principle  laid  down  in 
the  books,  that  any  words  whatever  fpoken  malicioujly  againfl 
the  integrity  of  a  perfon  in  an  ofiice  of.truil,  arc,  in  themfelves^ 
aflionable;  a  member  of  parliament  is  an  office  of  the  gmtefl 
truft,  and  his  integrity  is  of  the  utmoft  confequence  to  the  fub» 
jeft.  I  admit  the  freeholders  of  the  county  have  a  right  to  in- 
ilru3  their  members  to  takerocafures  in.  fupport  of  the  righto^ 
eledion,  but  they  have  no  right  to  fpeak'  mmidaufly  againft. th'  a 
integrity  of  their  members;  and  to  fay  ihey  noght  as  well  in  firing 
the  winds t  as  injlrud  a  certain  member ;  ihqt^M  ineuer  iejf/t  ks^ 
2  wor^" 
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^^^^  y^/,  models  where  his  cwn  intereft-wainconcerneJ:  or  any  fcanda« 
|<;>a^  :s  and  defamatoiy  words  of  like^  import  to  tkofe  laid  in  the 
cf^>^r  Jaration»  which  the  jury  have  found  to  be  fpoken  maliciou/fy 
t^y-     ^.  he  defendant  upon  this  occafion. 

.^^  pplicable  to  ihiSj  ts  the  cafe  of  Richard  Aflon  £fq.  againft 
y^^Z^^J^.  Bl^g^^^^i  Mich.  1 1  Geo.  B.  R,  2  Lord  Kaym.  1363.     In 
an     s^^ion  for  words,  the  piaintifT  declared  that  He  was  a  juftice 
of     clie  peace  for  the  county  -of  ^cris,   and  that  the  defendant, 
tn^criiding  to  fcandalize  him,  and  bring  him  into  difrepiite,  hav« 
in  jE^      a  dtCcourfe  with  divers  of  the  King's  fubjeSs,  at  tVantage  \ti 
9^r  Jkj^  concerning  the  faid  Richard y  and  concerning  his  execu- 
tion   of  his  office  of  a  juftice  of  the  peace,  in  the  prefcnce  and 
li^^T-ing  of  many  of  the  King's  fubjefts,  fpokeand  publifhed  of 
the? '  i'aid  Richard  and  of  his  execution  ok  his  faid  office,  tbefe 
fs^lfe,   fcandalous  and  defamatory  words;    viz.      *'  Mr*  Aflon 
(moaning  the  plaintiff)  "  isarafcM^  a  viUain^  and  a  liar.**     On 
n€>t  ^mlfy  pleaded,  a  verdi6l  was  found  for  the  plaintiff,  damages 
&/•     soi.     And  after  feveral  motions,  that  thefe  words  were  not 
ik£^conabie,  becaufe  they  were  general  words  of  uncertain  fignifi- 
cat  ion,  it  was  refolved  by  the  whole  court — Prati,  Pozvys^  For^ 
^^/iru^  and  Raymond — that  the  words  were  aftionable,  they  being 
lai-il    to  iiave  been  fpoken  of  the  plaintiff  in  the  execution  of  hs 
^^c^,  and  fo  found:  fo  that  it  is  the   fame  '<a&  if  the  defendant 
"^    ifaid,    that  the  plaintiff  is  a  villain  in  the  execution  of  his 
S^f^,  a  rafcal  in  the  execution  of  his  office^  and  a  liar  in  the  exe- 
f««^oji  0/  his  office  f  which  carry  with  them  a  great  fcandal,  and,  * 
^^  common  underftanding,  import  a  great  imputation  againft  the 
plaintiff's  integrity  and  behaviour  in  that  office.     And  jirdgment 
^**  given  for  the  plaintiff.     This  cafe  of  A/lon  verfus  Blagrave, 
^  alio  reported  in  1  Stra.  617.  and  8  Mod,  970.     So,  in  the  cafe 
^  bar,  the  words  are  laid  to  be  fpoken  witn  an  intention  to  de- 
.  ^^«  and  fcandalize  the  plaintitt,  as  one  of  the  knights  of  the 
t^^r^  for  Surry y  (an  office  of  ^eai  truft,  as  1  before  faid)  and 
^T^Port  a  great  imputation  againft  his  integrity  and  t)ehavi9U]-  lu 
^*«^  offi/:e. 

In  the  cafe  of  ^itThomas  Ctarges  verfus  Roue^  Mich.  33  Car.  2. 

8  'Lev.  30.  the  plaintiff  declared,   that'  he  was  a  proteftant  de» 

Puty  lieutenant  of  the  county  of  Middle/ex^  and  one  of  the  privy 

^^^Uncil  of  Ireland^  and,  at  the  time  of  fpeaking  the  following 

V^'^rds,  ftood  to  be  a  member  of  parliament  for  Chrifi-Churci 

^  ft^ltjhire,  the  defendant  falfly  and  malicioufly,  andf^p  makje 

^*%  lofe  his  faid  offices ;  and  alfo  his  elefUon,  faid  to  one  A» 

>id  divers  others  of  the  ele£U>rs;  he  is  a  fapifi;  by  wfaiph  he 

^^e  within  the  laws 'made  againft  papiits,   and  nad  loft  his 

%ces»  and  bcea  put  to  great  expence  to  provie  his  innocence! 

N  3  *  And, 
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And,  Qpon  njoi  guiUy  pleaded,  and  a  verdifl  for  ioo/.  damagei 

it  was  moved  in  arreft  of  judgment,  that  the  words  are  not  ac 

tionable:  hut  after  divers  motiom  pro  and  con.  judgment  i%*s 

gn'cn  for  the  plaintiff  by  the  whole  CQurt;  and  Wvidham  an 

Uiarlton  Juftices,  held,  that  to  call  a  common  perfon  a  papift 

afiionable,  in  refpefl  of  the  penalties  of  the  law  againft  papi& 

and  efpecially  at  that  time,  after  the  popi(h  plot;  for  it  is  dangei 

ous  to  be  called  papifi,  as  to  their  peribns,  in  refpe£k  of  aiTaul 

by  the  rabble;  and  words  are  aflionable  in  refpefi  of  fcanda 

Stilet  11, 13,  damage  and  danger,  which  they  bring  to  perfons.     But  N&ri 

167  Cro'      ^"^  Ltinvt  held,  that  it  is  not  actionable  to  call  a  common  pei 

Eiis!  i^j.      fo"  ^  p^pift^  but  to  call  officers  papijls  it  is;  in  refpe£l  of  thei 

Cro.  Jac.  56,  dignity,  and  the  danger  of  lofing  tlieir  offices,  of  which  ^^^ 

ex 'm  ^*^*  *^  many  cafes  are  not  capable.     And  in  cafes  of  officers  of  di( 

*     '         nity,  and  who  are  intereited  in  the  adminiftration  of  governmen 

weirds  are  a£iionable  which  are  not  a&ionable  in  the  cafe  of  con 

mon  perfons.  So  in  the  cafe  at  bar,  if  the  words  had  been  fpokc 

of  a  common  perfon,  perhaps  they  Vould  not  have  beenaMEUor 

able ;  but  being  (poLen  of  the  defendant  as  a  member  of  pav-lu 

pient,  and  an  officer  of  dignity,  (with  great  deference  |o  tl 

(:ourt)  I  fubmit  it^  they  are  atUonable* 

In  the  cafe  of  offices  of  profit,  words  tlm  impute  eidierdefd 
of  under/landing,  of  i^lity  or  integrity,  are  a&onable;  but  i 
offices  of  credit^  words  that  impute  want  otdy  of  ability^  ire  im 
afiionable.  As,  of  a  jufiice  of  peace — '*  He  a  juftice  oj peace 
*^  he  is  an  a/s^  and  a  ieeile-hendsd  ju/liceT  are  not  a£lionablc 
the  reafon  is,  becaufe  a  man  cannot  help  bis  want  of  atibty^  1 
1  Salk.  694.  he  may  his  want  of  A^ng^oriff/^^n/y*  as  in  the  cafe  at  bar,  wher 
HowfJ^rioo.  (he  office  of  member  of  parliament  is  an  office  of  credit,  and  th 
party  (plaintiff)  is  charged  with  inclinations  and  principles  whic 
Oiew  his  want  of  iniegnty,  and  confequently  unfit  for  fo  hig 
an  office  of  truft  and  crecut .  Surely  the  words  in  the  declaratiom 
(0  both  counts,  arei  a£UonabIe« 

Serjeant  Leigk,  of  the  fame  fide  with  the  plaintiff,  fpok 
much  to  the  fame  effi^ft  as  brothtr  IFiitaier :  and  further  faic 
that  furely  there  is  a gre^  difierence between  frecdomof  Jetati 
and  freedom  of  qiufe  and  muliaoMS  fidmier ;  of  the  laft  of  zMcA 
the  jury  have  certamly  found  the  defendant  guilty  :  that  the  d^ 
fendant  Mr.  Uorne,  might  have  juftified  in  pleading  the  word 
he  ijppke.in  public  to  tne  plaintiff,  if  thej^  were  uue;  biu  h 
durft  not  j  well  knowiog*  that  the  words  laid  in  the  decraratio 
weir<^ .! al/e,  ^nd  could  not  be  juilified;^  fo  he  luiLh  pleaded  tlu 
hs  never  ifpoke  the  words:  and  now  he-comes  to  this  court,  an 
ly  his  council  (in.  effefi;  fays,  tliac  although  **  I  fpoke  th 
»•  yi^ds  jhoImo^  qI  |h«  honourable  ^entlemio,  (the  pUiutifl 
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•  «  >'^  lie  has  fuftained  no  prcfeiit,  nor  is  likely  to  fuftain  any 
«  *  ±~uiure  damage,  nor  has  he  fuffcrcd,  or  is  likely  to.  fufTer  any 
• «      damage  or  mjury,   in    his  high   chara6ler  ot   member   for 

*  •  ^Mdrrvi^*  the  jury  have  by  their  ycrdift  found  the  contrary  and 
^.^^>y.  damages. 

Serjeant  Glynn  for  Mr.  Home  the  defendant — ^Words  o{  dif^ 
p^tr^z^tment  or  want  of  ability  to  fervc  )'ou,  arc  not  aQionabIc 
%%f  hd  fpoken  of  a  man  in  an  ofiice  ol  credit;  to  make  words  ac- 
tionable, there  muft  be  an  apparent  iofs  and  damage ;  they  muft 
lye  ft.ich  words  as  may  draw  the  ccnfurc  and  animadvcrfion  of  the 
law   iipon  the  perfon  of  whom  they  are  fpoken ;  if  the  perfon  be 
in  office,  the  words'  muft  be  fuch  as  may  fiibjc3  him  to  the  Iofs 
of   His  office;  if  the  perfon  be  of  any  trade  or  profcfllon,  the 
words  muft  be  fuch,  as  tend  to  his  apparent  Iofs  and  damage  in 
liicli  his  trade  or  profeflion,  or  they  will  not  be  aflionable;  there 
t  7c:=.^  is     not  the    leaft  word  or  allegation  in  either  count,  that  Mr. 

Onflow  loft  his  feat  in  parliament  by  rcafon  of  the  fpeaking  of 
the     words;  or  that  Mr.  Home  folicited  votes  ax  Effom  agamft 
him 9 'whereby  he  might  be  likely  to  lofc  any  future  election; 
the  MTords  are  laid  to  be  fpoken  at  a  meeting  of  the  freeholders 
of  Surry  to  confider  of  nicafurcs  to  be  taken  in  fupport  of  the 
right  of  eIe£lion,  and  to  inftrud  their  members  totakemeafures 
?s  rcrprefentatives  of  Surry ^  in  t/iat  behalf,  which  was  a  lawful 
meeting  of  the  freeholders,  ^(fembled  together  at  Epfom^  upon  a 
lawful  and  moft  laudable  occafion. 

Serjeant  Jephfon  for  the  defendant— An  aClion  of  (lander  is  to 
fcpover  damages,  for  words  (pokcn  of  a  perfon  who  is  thereby 
'"/jWd  in  his  reputation,  and  for  words  fpuken  of  a  perfon  which 
•feS  his  life,  office,  profcffion  or  trade,  or  whicn  tend  to  his 
iofs,  or  occafion  any  particular  or  (jjccial  damage  to  him:  tlie 
Prcfciat  9Qion  is  brought  for  a  fuppoied  general  damage,  which 
the  plaintiff  has  fuftained  by  the  defendant's  fpeakmg  theft: 
Jl'orcls  ;  for  tliere  is  not  the  leaft  pretence  to  fay,  that  the  plaintifl 
j^  liHd  any  fpecial  damage  thereby,  nor  is  any  fpecial  damage 
'*|d  in  the  declaration^  '1  liefe  words  are  fuppofcd  to  be  fpokcii 
ot  the  defendant  in  regard  to  his  office,  as  being  a  member  of  par- 
||*'Tient;  but\yhether  a  feat  in  parliament  is  an  office  or  not,  mufl 
7^.  ^^^bmitted  to  the  court :  with  great  deference,  I  think  it  is  not ; 
jy«  not  grantabic  by  the  crown,  or  any  other  perfon;  itisnotfoi 
.  .» «ir  during  plealure;  a  mcuibcr  is  a  legiflator,  or  a  pjirt  of  tin 
*p5*naiurc;  but  1  think,  he  cannot  properly  be  ftiled  an  ojjice} 
•n  ^^^  execution  of  juftice,  or  anv  other  oificcr  whiitfi^vcr 
inc  cafe  in  2  'ValL  604.  How.  v.  l^rinn  is  rather  for  nie  thai 
^S^mftme. 
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If  a  m9n  fays  of  a  juftice  of  peace  and  judge  of  the  court  o 
Marches  of  li^aUs,  ffe  is  a  Uooafmitr^  ^ijMS  iffier  Uaod^  ifc 
man  will  give  him  a  coupU  of  capons^  or  haljafcort  of  wiothtrs 
he  xuill  take  them:  yet  no  a6tion  lies,  for  the  words  can  have  no  il 
fcnfe.  Mic.^7  Q  38  Eliz.  B.  R. •between  Sir  Ckri.  HilbarA 
and  ConJlabU^  adjudged.  1  RM.  Abr.  j6.  //.  £9.  Moor  418 
fl.  ^'74.  S.  C.  adjudged.  Cro.  Eliz.  306.  S.  C.  adjudged.  Cro 
EIiz.  43Q. Judgment  in  S.  C.  by  the  major  part  01  allthe  Jod^: 
for  the  defendant. 

So  alfo,  if  a  man  fays  of  a  juftice  of  peace.  Thou  art  a  Uocd 
fucker^  and  art  not  worthy  to  live  in  a  common  wealth,  the  chih 
not  born  will  curfe  thee  ;  no  a3ion  lies  for  thefe  words,  Mich*  3! 
(3  39  Eliz.  Pinchbani  v.  Warwick. 

lee  »  Vent.        The  cafe  of  Palmer  v.  S\x  James  Edward's,  Sir  Geo.  Cooie\ 

•iII^yhV.    I^po^i^  ?6o-  ^'as  an  aftion  for  words  fpoken  of  a  juftice  o 

6*.Croji'c.  peace,  viz.  1.  You  robbed  the  poor,  and  are  worft  tiian  a  high 

65.  8  Mod.    wayman.     2  Sett.  You  villain,  you  robbed  the  poor,  and  are  worjy 

•^^  than  a  highwayman.     3d  Sett.  You  villain^  you  robbed  the  poor 

4th  Sett.  You  are  worfe  than  a  highzvayman.    A  general  verdij 

was  given  for  the  plaintiff,  and  j/.  damages.     And  upon  motioi 

in  arreft  of  judgment,  the  court  held  the  words.  You  villain 

you  robbed  the  poor,  not  a3ionab1e;  and  they  faid  ilie  words,  Yoi 

are  worfe  than  a  highwayman,  are  very  uncertain,  for  a  papift  wil 

fay  fo  of  any  proteftant ;  and  the  judgment  was  arrefied.   See  thi 

cafe  at  length,  for  it  feenis  well  reported  by  that  very*  able  chiei 

prothonotary  of  the  C.  B. 

If  a  feat  in  parliament  is  an  office,  it  is  an  office  of  cre£i 
and  not  olprojit,  fo  he  can  fuffer  no  damage  bv  lofing  fuel 
office:  but  luppofing  it  was  an  office  ol prom,  fliall  Mr.  0^i^ 
be  liable  to  lo(e  it,  becaufe  Mr.  Home  is  of  opinion,  that  if  h< 
(hould  proipife,  he  would  not  keep  his  word  ?  Certainly  not 
This  Is  the  firil  a6lion  of  the  kind,  for  I  cannot  find  one  cafd 
in  the  books  for  words  fpoken  of  a  perfon,  merely  as  a  membei 
of  parliament;  as  if  fuch  a£lion  would  lie,  furely  we  flioulc 
iind  many  fuch  cafes,  for  there  are  no  jierfons  in  the  cominoii< 
wealth,  upon  whofe  condu6l  mankind  io  freely  fpeak  their  opi< 
iiions,  as  of  members  of  parliament:  and  as  this  is  the  firft,  1 
I. ope  it  will  be  the  laft  cafe  of  the  kind,  and  that  freeholder 
ii.<i>l  have  free  liberty  of  fpe^king  their  thoughts  and  opinions 
with  refpett  to  the  conduft  of  their  reprefentatives  in  parliament 
upon  which  every  thing  that  is  dear  and  valuable  to  the  fubje£ 
deper.ds,  and  that  this  court  will  arreft  the  judgment^  if~eithe: 
Q^  the  counts  be  not  aftionablc. 
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This  cafe  was  ordered  to  ftand  over  until  Hilary  term  laft,  on 
^li  c  fifll day  whereof  Lord  Chief  Jufticc  JVilmot  fat,  but  refigned 
l^A  i  s  patent  that  day ;  and  Lord  Chief  Juftice  De  Grey  being  that 
«1  ^^y  appointed  to  fucceed  him,  the  cafe  was  fpoken  to  again  bv 
^^»^5  fame  ferjcants,  who  repeated  their  arguments  to  the  like  efie& 
2^  above,  when  the  cafe  was  ordered  to  Hand  over  till  this  term, 
*<>«~  the  opinion  of  the  court. 

lord  Chief  Juftice  De  Grey — It  is  moved  that  judgment  in  this  Juagment  of 
^^^^c  ought  to  bearrefted  upon  two  grounds,  ifl.  That  no  caufc  *^  *«*»*• 
^>f-  aflion  for  words  appears  upon  this  record,  in  either  of  the 
^^>i-inis.  2dly,  That  the  words  in  the  laft  count  are  clearJy  not 
^^^ionable,  and  thai  intire  damages  being  given  upon  both  the 
^^>Unts Jointly,  the  court  cannot  pronounce  judgment  for  the 
pls^iQtiflf,  upon  this  record. 

^s  we  are  all  of  opinion,  that  the  words  In  the  laft  count  are 
^^^^  a6tionabIe,  it  is  not  neceffary  for  us  now  to  determine,  whether 
^  words  in  the  other  coiint  are,  or  ak^  not  a£lionable,  fo  that 

judgment  muft  be  arretted;  for  we  cannot  fe{>arate  or  divide 
mtire  damages  of  400/.  (which  the  jury  have  given  upon  both 
counts  jointly]  and  fay  bow  nuicb  thereof  they  intended  to 
!  upon  each  count. 


A  declaration  may  confift  of  as  many  counts  as  a  cafe  requires, 
n1  the  jury  may  auefs  intire  or  diJlinS  damages  on  all  the  counts ; 
?fi  tliis  cafe  they  have  found  intire  damages  on  both  counts;  if 
dama^ges  hiul  been  diftinB,  we  might  have  given  judgment 


*.  time  with  other  words  that  are  adionable,  and  jud^ent  may 

«M  given  on  the  words  which  are  afiionable;  for  the  mfufficieht 

^i^ords,  coupled  with  the  aftionable  words,  are  only  aggravation; 

^ut  if  at  one  time  the  defendant  call  the  plaintiff  ^rat/^r,  and  at 

^TiQlher  time  he  call  him  arrant  knave  and  cozener^  and  the  plain- 

^iff  brings  Iiis  afiion  upon  the  cafe,  and  alledgeth  the  faid  feveral 

^'ordt  CO  be  fpoken  at  feveral  times,  as  feveral  caufes  of  aQion ; 

^hcKi  if  not  upon  guilty  pleaded,,  the  jurors  alfefs  damages 

MItfvhf,  jud^em  fhallbe  arretted  for  the  whole ;  for  he  nroun^ed 

liit  aoion  upon  two  feveral  fcartialsj*  where  one  of  them  it 

fnta^nable.   toRep.  i^i.ai^  Thisis^  undoubtedly',  good  law« 

Thefe  ace  the  words  in  the  laft  count,  vtx.  **  As  to  infiruSing . , 
**  owr:nembers  to  obtmnredrefs^  lam  totally  againflihai  platnC 
^fof^to  infiruSing  Mr.  Onflow,  wi^-imght  as  wdl  inJirnS  the  * 
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•'  zvinJs:  and  Jhould  he  even  promift  his  aJJiftance^  I  Jhould  nH^ 
**  expechkim  to  give  it  us"  This  is  acivilfuit  for  a  lepaiatioiKr: 
or  latisF4i6lion  in  damages  for  a  fuppofed  private  injury;  but  yHt  ^ 
every  imputation  like  this,  fpoken  upon  fo  public  and  popular  ans 
occafion,  was  to  be  deemed  a£Uonable,  public  bufiocfs  would  h^tn 
impracticable. 

As  far  as  I  can  colleft  for  determinations  in  aQions  for  word^t.. 
there  fcems  to  be  two  general  rules  whereby  courts  of  juftic  c= 
have  governed  themfelvcs,  in  order  to  determine  words  (poke  :^ 
of  another  to  be  a6Uonable. 

The  firft-rule  is,  That  the  words  muft  contain  an  exprefs  ins^ 

f station  of  fome  crime  liable  to  punifliment,  fome  capital  o  -^ 
once,  or  otiier  infamous  crime  or  mifdemeanor;  and  the  chaiy^n 
iipon  the  perfon  fpoken  of,  muft  be  precife.     In  the  cafe  ^ 
Jurner  v.  Ogden,  2  3alk.  696.  the  wotds  are,  '*  Thou  ari  one 
**  thofe  thaifiok  my  lord  Shaftlbury'j  detr"  Jield  not  aSionabl^ 
for  though  iniprifonment  be  the  puniihment  in  thofe  cafes,  y 
^^£7// Chiefjuftice,  it  is  not  a  fcandalous  punifliment;  ani' 
may  be  fined  and  imprifoned  in  trefpafs,  for  ((ays  he)  the 
muft  not  only  be  imprifonment,  but  an  infamous  puniihment. 
think  Holt  there  carries  it  too  far,  as  to  preciQon ;  for  it  is  h 
down  in  Finch's  Law  185,  if  a  man  malicioufly  utters  any  fal 
dander,  to  the  indangering  one  in  law,   as  to  (ay,  at  hi 
••  reported  that  money  is  JaUentJor  he  JuJl  hepnmfiedjofjifsss. 
^  report,^*    }itvc  is  the  cafe  of  a  crime  and  the  pu^iiflunent  ii^«» 
infumous-;  and  yet  Finch  fcems  to  fay  an  a&ioQ  lies  for  the    ^ 
words. 

The  fecond  general  rule  is,  Hiat  words  are  a&ionable  wl 
ipoken  of  one  in  an  office  of  profit,  which  may  probably  o 
fion  the  lofs  of  his  office,  or  when  fpoken  of  perfons  toucl 
their  refpe£Uve  profefBons,  trades  and  bufinels,  wd  do  or 
^  probably  tend  to  their  damage. 


It  was  objeded  at  the  bar,  on  the  fide  of  the  dcEendant,  

irord;  fpoken  of  an  officer  or  magifirateare  not  actionable,  unle^^ 
they  carry  an  imputation  of  a  criminal  breach  of  4uty :  I  will  n^-"^ 
give  this  my  fan£lion;  becaufe  I  think,  for  imputation  of  ignt^ 
ranee  to  one  in  a  profeflion,  or  an  office  of  pront,  an  adion  yr^i 
certainly  lie,  though  ^r  Haft,  2  <Sa/<.  694.  for  iimputadoa^ 
ignorance  to  a  juftice  o£  peace,  being  only  an  office  ot  credit,  a^ 
&ion  will  not  lie  :  Holt  c^mricd  it  uo  f^rtber*  than  ifj^oranet  ^ 
to  a  juftice  of  peace. 


Thei 


EastehTesm  11  G£0.  III.  1771«  ISf 

tare  are  a  great  variety  of  cafes  in  the  books  very  contra- 
ry«  touching  words  fpoken  of  juftices  of  peace,  and  other 
ns  in  offices  of  credit,  and  therefore  I  fliall  not  give  any 
on  concerning  words  fpoken  of  fuch  perfons,  nor  concern* 
illing  a  man  a  papifl* 

efe  arc  the  two  general  rules,  which  I  have  mentioned, 
rhich  have  generally  governed  cafes  for  fcandalous  words. 
:  mufl  be  fome  certain  or  probable  temporal  lofs,  or  da« 
»  to  make  the  words  a£lionabIe;  as,  to  fay,  a  woman  it 
}rc  in  London  y  where  flie  is  fubjeft  to  be  whipt  for  whorz^ 
or  to  impute  to  a  woman  want  of  chafiity,  who  holds  aa 
dum/ola&  cafta  fuerit^  i  Lev.  134.  But  to  impute  to 
lan,  the  mere  aefe6l  or  want  of  moral  virtue,  moral  du^ 
r  obligations,  which  render  a  ipan  obnoxious  to  ip^kind, 
I  a£lionable. 

apply  what  has  been  faid  to  the  laft  count  in  the  deckr 
,  which  we  hold  not  to  be  a£lionabIe,  there  doth  not  ap^ 
o  the  court  the  lead  prefent  damage,  or  probability  of  da« 
likely  to  happen  to  the  plaintiff,  by  fpeaking  the  words 
:  laft  count,  •*  as  to  injiruaing  our  members  to  obtain  redrefs^ 
n  totaily  againft  that  flan  ;^*  the  defendant  doth  not  pomt 
tiy  mode  of  inftruflion  for  redrefs,  or  what  kind  of  re« 
he  wiflies  or  deHres;  whether  be  deflres  an  application 
K  Kin^,  the  parliament,  or  to  a  court  of  juftice  for 
Is,  doth  not  appear:  whether  it  was  intended  to  be 
vouredto  beobtamed  by  vote,  petition,  motion,  or  bill  in 
ment,  doth  not  appear;  fo  we  think  thefe  words  injure 
)dy;  the  next  words,   other  part  of  the  lall  count  are, 

as  to  injlrtidinff  Mr.  Onflow,  we  might  as  .tudl  inJlruS  the 
ds;"  the  defendant  was  of  opinion,  that  the  plaintiff  was 
-ing  as  the  winds,  whereby  he  meant,  that  in(lru6Uon5  to 
trould  be  ineffe£lual,  or  that  he  would  have  no  good  will 
ve  the  caufe  of  that  public  meeting  of  the  freeholders  of 
/  thij  is  mere  opinion,  not  imputing  any  thing  to  Mr, 
u,  whereby  he  fuitains  any  prefent  damage,  nor  can  we  fe« 
robability  of  his  fuffering  any  future  damage  thereby;  the 
ningpartof  the  words  in  the  laft.  count  are,  ♦*  Andjhoidd 
[meaning  Mr.  Onjlow)  even  prondfe  his  ajfijiancty   I  Jhouli 

0^3  kirn  to  give  it  us"  Mr.  Home's  dec^laring  his  opi* 
of^Mr.  Onflow*^  momiks^  cannot  be  any  poflible  damage 
^.Onflouf;  to  be  hire,  the  words  cannot  be  underftood  to 
oken  in  honour  of  Mr.  Onflow;  but  I  will  fuppofe  them  to 
oken  moft  TmJiciot^fly,  yet  we  are  all  of  opinion,  they  are 
fiionable,  let  the  malice  of  the  defendant  have  been  ever 
tat  on  that  occaCon.    In  the  cafe  of  a  malicious  frofecutian^ 

let 
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let  die  malice^  on  that  occafion,  be  ever  fo  great,  yet  if  there  w 
a  rtafqnable  zvAprohabU  caufe  for  ihc  projicutiim^  noadion  lie 
The  arrefting  the  judgment,  in  this  cafe,  doth  not  contradifi  t! 
jury;  they  thought  this  a  popular  ^  ungefUkman  like  refUHiaH  upa 
the  plaintiff;  but  every  popular  reflcdion  upon  a  ^ntlemant 
not  fuch  a  fcandal,  for  which  the  law  will  give  him  an  a&icc 
The  words  do  not  relate  to  Mr.  Onjlo%v%  paft  conduft  in  ps 
liament;  they  do  not  charge  him  with  breach  of  his  duty,  I 
oatb,  or  any  crime  or  mifdeineanor,  whereby  he  has  fufferedab 
temporal  lofs,  in  fortune,  office,  or  in  any  way  whatfocv-^ 
There  is  no  occafion  to  fay  any  thing  cdnccrninff  any  futurep  -: 
fumptivc  contingent  damages,  whiph  Mr.  Onjiow  may  pcifil 
fuftain,  at  fome  Tuturc  time  (no  body  knows  when)  W  reafl 
of  Mr.  Home's  reflexion  upon  him:  I  know  of  no  cafe  wh<« 
ever  an  a3ion  for  words  was  grounded  upon  eventual  damag 
which  may  pofTibly  hsippen  to  a  man  in  a  futufe  fituation^  is 
withftanding  what  the  Chief  Juftice  throws  out  in  2  fW.  ft^ 
where  he  is  made  to  fay,  "  That  where  a  roan  had  been  ixfc 
"  office  of  trull,  to  fay  that  he  behaved  himfelf  corruptly  in. 
'*  as  it  imported  great  fcandal,  fo  it  might  prevent  his  conk.i 
'*  into  Mo/,  or  the  like  office  aj^in,  and  tnerefore  was  adt^ 
"  able."  I  think  the  Chief  Juftice  went  too  far.  And  I  th.  i 
my  Brother  Leigh  at  the  bar,  went  a  little  too  far,  when 
faid,  that  the  words  in  the  laft  count  imported,  that  Mr.Oif/^ 
would  betray  his  truft;  would,  as  member  for  Surry^  betray 
conftituents;  we  think  they  mean  no  more,  than  that  ^ 
Home  was  of  opinion  Mr.  Onflow  would  break  his  word;  but. 
fay,  •*  he  has  broke  his  word^  *  is  not'adionable,  afordori^  ^ 
words  in  this  count  are  not  a£lionable:  therefore,  whether  ^ 
words  in  the  former  count  be  adionable  or  not,  the  judgm^ 
muft  be  arii^fted ;  and  fo  it  was,  per  totam  curiam. 

*Bbck.Rep.  The   cafe  of   Brafs   Crofty,     Efq.    Lord   Mayor  of    Lc 
754- s.c.  aon-    C.  B. 

[The  Court  'T^HE  lieutenant  of  the  tower  of  London  was  eoraman^ 
of  c^-  ^i"  *  to  have  before  the  juftices  of  the  bench  here,  the  hm 
6\kiut^%  of\Br^/r  Cro/ky,  Eftj.  lord-mayor  of  London,  by  him  detained 
prifoiier,oom.  the  King's  prifoii,  mtlie  tower  of  London,  by  whatfoevernatf 
inittedbjr  he  was  called,  together  with  the  day,  and  caufe  of  his^capiL 
theSp^akwof  ^"^  detention,  on  Monday  next,  after  three  weeks  from  Eqflm 
the  Hoofe  of  ^^  that  the  faid  juilices  feeing  the  caufe,  might  do  thai  wi»L 
•Commons,  for  oi  right,  and  according  to  the  law  and  cuftom  of  EiigU^ 
prifuHj  If  ought  to  be  do^ne;  ^and  hirther,  to  do  and  receive  what  the  bm 
that  Hoofe,  juitices  here  fhoiild  then  confider  in  that  be}ialf.  Ahd  now  h^ 
cxprefledui  theWimnt.] 
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xJm  day,  (to  wit)  Monday  *  next,  after  three  weeks  from  Eajltr-  The  entry  of 
K>,  in  this  terra  cometh  the  faid  Brajs Cro/byy  in  hisproper  perfon,  ^L^^^^ ^^^ 
3<lcr  the  cuftody  of  Charles  Rain^ord^  Efq.  deputy-lieutenant  turn  thereof 
"    the  tower  of  London^  brought  to  the  bar  here ;  and  the  faid  and  the  rc- 
ipiuyjieutcnant  then  here  returneth,  that  before  the  coming  "?J?^"«^^* 
]    the  faid  writ,   (to  wit)  on  the  27th  day  of  March  Jaft,  the  #  April  aa, 
tABrafs  Crofhy  was  committed  to  the  tower  of  London^  by  1771* 
■Xuc  of  a  certain  warrant  under  the  hand  of  Sir  Fletcher  Nor- 
»,  Knt.  fpeaker  of  the  houfe  of  commons,  which  follows  in 
e|e  words :  "  Whereas  the  Houfe  of  Commons  have  this  day  ad- 
fw^ed^  that  Brafs  Crofby  Efq.  lord  mayor  of  Lonion^  a  member 
^this  houje^  having  fignea  a  warrant  for  the  commitment  of  the 
^mffenger  of  the  houje^for  having  executed  the  warrant  of  the 
^eaktr^  jffued  under  the  order  of  the  houfe^  and  held  the  Jaid 
^fn^enger  io  tail,  is  guilty  of  a  breach  of  privilege  of  the  houfe: 
a,nd  whereas  the  faid  houfe  hath  this  day  ordered^  that  the  faid 
firafs  Croiby  Efa.  lord -may  or  of  London,  and  a  member  of  this 
^ufe^  be  for  his  faid  offence  committed  to  the  Tower  of  London  ; 
tA^  arc  therefore  to  require  you  to  receive  into  your  cujlody  the 
^cdy  of  the  laid  Brafs  Crofby  Efq.  and  him  fafeh  keep  during  the 
pleafure  of  the  faid  houfe,  for  whuh  this  fhdll  oe  your  fimdent 
toarrani.     Given  under  my  hand,  the  twenty  fifth  day  of  March, 
ont  ihonfand  feven  hundred  and  Jeventy-one.'^    And  tliaf  this 
IS  the  caufe  of  the  caption  and  detention  of  the  faid  Brafs 
in  the  prifon  aforefaid ;    the  body  of  which  faid  Brafs 
he  hath  here  ready,  as  by  the  faid  writ  he  was  command- 
er. Whereupon,  the  premifes  being  feen,  and  fully  exa- 
iiied  and  under  flood  by  the  juftices  here,   it  feemeth  to  the 
id  jufiicQS  here,  that  tlie  aforefaid  caufe  of  commitment  of  the 
id  Braff  Crofby  Efq.  to  the  King's  prifon  of   the  Tower  of 
^don  aforefaid,  in  the  return  above  Ipecified,  is  good  and  fuf« 
-lent  in  law  to  deuin  the  faid  Brafs  Crofby  Efq.  in  the  prifon 
orefaid ;  therefore  the  faid  Brafs  Crofby  Efq.   is  by  the  court 
sr«  remanded  to  the  Tower  of  London,  &c. 

Serjeants  Glynn  and  Jrphfon  argued,  that  it  appeared  by  the  The  argu- 
turn  of  this  habeas  corpus^  that  the  caufe  of  commitment  of  n^ent  forth* 
e  Jord-mayor  to  the  Tower  of  London  was  infufficient  in  law  Jh^^^jJ^er. 
r  the  detention  of  him  there ;   and  therefore  this  court  ought 

difcharge  him  out  of  the  cuftody  of  the  lieutenant  of  the 
ower  of  London. 

Here  follows  the  fiibftance  of  Sferjeaitt  Glynn*^  argument,  after 
fcc  writ  and  return  were  filed. 

Sifjeant  Glynn — ^7^h6*  qlitftion 'now    before  tie  court,    is, 
tfccuier  ic  doe*  not  appfear  by  the  retarn'  bt  this  writ,  that  the 

lord- 
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lord.mayor  ought  to  be  difcbarged?  ind  it  a  very  iioportaint  a 
conllitutional  queftxon  indeed* 

The  return  fiates^  that  the  imprifonxnejit  of  his  lordflim  it 
virtue  of  a  certain  warrant  under  the  hauid  of  Sir  Fletcher  /fori 
Knt.  fpeaker  of  the  Houfe  of  Commons,  reciting,  that  when 
the  houfe  had  adjudged,  that  his  iordfhip  having  figned  a  wi 
rant  for  the  commitment  of  a  mefienger  of  the  honfe,  for  havi 
executed  the  warrant  of  the  fpeaker*  iffued  under  the  order 
the  hor.fe«  and  held  that  meflenger  to  bail,  is  guilty  of  a  brei 
of  privilege  of  the  houfe;  and  alfo  reciting^  that  tHe  houfe  1 
ordered^  that  his  lordlhip,  a  member  0/  the  houfe,  (hould  : 
his  laid  offence  be  committed*  So  that  it  appears  what  ii 
breach  of  privilege  is* 

When  any  pcrfon  is  brought  to  this  bar  by  the  King*s  wril 
habeas  corpus^  the  judges  muft  look  into,  fee  and  confider  1 
caufe  of  his  detention,  and  are  bound  to  do  that  which  of  rig 
and  according  to  the  law  and  cullom  of  England^  ought  to 
done. 

Acls  done  by  the  highcft  authority  are  fubjeft  to  the  inqu 
of  the  courts  in  Jt^eft/mnJUr-Hall:  whofe  jurildiSion  extends  \ 
only  to  inquire  into,  control  and  correft  the  aBs  of  inferior,  1 
alfo  of  co-ordinate  and  fuperior  powers^ 

A  breach  of  privilege  of  the  Houfe  of  Commons  is  fiat 
and  alfo  in  what  manner,  and  by  what  fafl  their  privilege  ^ 
broken ;  therefore  this  court  muft  determine,  whether  the  i 
charged  is  by  law  a  contempt  or  breach  of  privilege.  Whci 
is  returned,  that  a  perfon  was  committed  by  any  other  court 
this  HaU,  for  a  contempt  generally,  without  fpecifying  the  I 
or  nature  of  the  contempt,  this  court  cannot  inquire  into 
matter,  but  muft  remand  the  prifoncr.  Every  court  of  jail 
of  record  in  the  Hall,  muft  neceffarily  have  abfolute  6o> 
to  enforce  obedience  to  their  own  orders,  or  juftice  could 
pofTibly  be  adminiftered  to  the  King's  fubjeds.  The  Houfe 
Commons  is  not  a  court  of  juftice  of  record,  for  it  can 
adminifter  an  oath  ;  it  has  a  certain  limited  jurifdidion  ;  and  I 
court  muft  judge,  whether  it  has  not  tranfgrefled,  and  gone 
yond  thcbounds'of  it's  jurifdiSion,  and  muft  pronounce  upon 
If  the  King  doth  cxercife  any  power  which  is  not  conforms 
to  law,  this  court  will  remedy  it ;  the  old  writ  de  hondne  n^ 
giando  did  not  comprehend  the  mandates  of  the  Kfng;  but 
habeas  corpus  extends  to  them,  and  to  ail  afts  of  power  qot  c 
formable  to  law.  If  the  court  of  Chancery,  which  is  a  fupei 
court  in  civil  caufes,  (hould  exceed  it's  juhfdi£lioii,  and  interl 


Easter  Term  11  Gko.  III.  1771^  ifll 

b-y  injori&ion  incriipinal  cafes,  the  inferior  court  would  deter. 
iminc  againft  the  Court  of  Chancer)',  and  would  difcharge  any  one 
from  imprifonment  whom  that  court  fliould  commit  for  dif- 
obedience  to  fuch  injun£lion. 

This  court  muft  inquire,  whether  the  Houfc  of  Commons  lias 

not     exceeded   it's    lawful    jurifdiSion.      The   lord-mayor   is 

charged  with  a  contempt :  the  queilion  is,  whether  he  is  guilty 

of   a  contempt  ?  that  is  to  fay,  whether  the  fa3  charged  upon 

him,  amounts  by  law  to  a  contempt  ?  The  Houfe  of  Commons 

makes  an  order  tor  committing  a  printer,  and  that  order  exprefles 

^vho  (hall  take  him  intb  cuftody^  namely,  the  Serjeant,  or  deputy  , 

feijeant  at  arms  of  the  houfe :  the  printer  is  taken  into  cuUody 

hy  a  mcffenger,  within  the  City  of  London ;  he  complains  ta 

^nc  lord-mayor;   who  examines  into  his  complaint,    proceeds 

judicially  and  according  to  law ;  and  after  fuch  examination^ 

according  to  the  bell  or  his  Judgment,  is  of  opinion,  that  the 

''^ammt  of  Sir  Fktcker  Norton  does  not  juftify  the  taking  the 

P»"iiitcr  into  cuftody  by  a  mcffenger  of  the  houfc,  in  the  tity  of 

^^ondbn.     How  does  this  interfere  with  the  lawful  jurifdifiion  of 

^he  Houfe  of  Commons  ?  And  how  does  it  exceed  the  lawful 

J^rifdiftion   of  the   lord-mayor,    within   the  city  of  London? 

^hc  jurifdiftion  of  the  houfc  muft  be  limited  to  lome  particular 

.     ^Vi^s:  the  claim  of  an  unlimited  power  in  this  country'  i» 

^^urd,  and  deftroys  itfelf.     In  the  great  queftion,  in  AJkby  and 

i^^/^  about  the  AyUfbury  men,  we  find,  that  in  a  conference 

*^^tvcen  the  lords  and  commons,  it  was  agreed,  that  the  com- 

'^^Oiig  cannot,  by  any  vote  oc  rcfolution  of  their  own,  affume  or 

^*^cjnire  any  new  jurifdiftion  or  privilege.     Here  is  a  warrant 

^!j»acr  the  hand  of  Sir  FUuher  Norton,  fpeaker.     Sir  Fletcher 

d^^rign  has  no  perfonal  authority  to  commit  whom  he  pleafes. 

'^'he  fpeaker,  as  fuch,  has  no  official  authority;  whatever  au- 

^j20™7  ^^  ^^^  have,  muft  be  merely  as  the  inftrument  h>{  the 

^^Oufe  of  Commons  :  his  aft  can  be  valid  only  by  the  order  of 

^:^^  houfe ;  but  that  the  warrant  is  made  contrary  to  the  order  of 

**^  houfe,  appears  to  this  court  by  the  return  of  tlie  habeas  corpus: 

^^^P^^fequently,  the  fpeaker  having  no  authority  of  his  own,  and 

^^^  warrant  oeing  contrary  to  the  order,  the  fame  is  invalid.  The 

^^flcngcr  executed  the  warrant  in  the  city;  the  fpeaker  had  no 

^^*tJK>rity  to  impower  him  to  execute  it  in  the  city  of  Lond0i» 

Wj  jte  Houfe  of  Commons  have  not  an  unlimited  junfdiSion ;  the 

,^^^'d.mayor  was  therefore  obliged  to  examine,  whether  the  a£i  jof 

^^^^cr  exerted  by  them  within  the  city,  was  within  their  jurif- 

^^^Qiop.    The  printer   had  been  charged    with    priming  the 

^^*^«chcs  of  fome  members  of  the  houfe,  for  which  he  was  ordered 

^!^  betaken  into  cuftody;  the  lord-mayor  thought  the  Houfc  of 

^^-'Oimnoxu  bad  no  right  \o  order  tb<  primer  to  be  taken  imo 

cuftody 


\ 
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euflo^y  by  their  meflcnger  in  the  city  of  London^  aad  that  thtf 
printer  ought  not  to  be  committed  for  the  a£k  with  which  he  was 
charged.  There  is  nothing  to  be  pretended  in  favour  of  this 
proceeding  of  tlie  Houfc  of  Commons*  but  their  aflumed  tran- 
fcendent  power :  now  it  would  totally  deftroy  all  the  benefit, 
and  the  very  end  of  the  habeas  cortus^  if  the  tranfcendencv  of 
any  power  whatever  could  blind  ttie  eyes  of  a  court  of  juftice, 
and  prevent  their  inquiry  into  it's  ads;  fucha  decifion  by  judges 
fworn  to  adihinifter  faithfully  the  laws,  would  be  fatal  to  every 
thing  that  is  worth  preferving  in  our  boallcd  conftitutjon,  and 
would  leave  the  unhappy  fubjefls  of  this  country  in  a  fli^e  muck 
worfe  than  a  ilate  ot  favage  nature.  The  great  Chief  Juflic^ 
HoU  was  clearly  of  opinion,  and  held  it  for  good  law,  th^t  if  it 
appeared  upon  the  face  of  the  return  of  a  habeas  corpus^  that 
what  the  Houfc  of  Commons  called  a  contempt,  was  not  by  lav 
a  contempt,  the  perfon  committed  for  it  ipull  be  d^Fchan^ ; 
that  the  privileges  of  the  Houfe  of  Co^imons  are  j^art  ot  the 
law  of  the  land,  and  therefore  the  courts  here  muft  uke  notice 
of  them  incidentally ;  and  though  this  was  the  opinion  of  a 
finglc  judge  againft  three  others,  yet  it  was  agreed  to  and  fup«* 
ported  by  the  Houfe  of  Lords,  who,  in  thofe  &ys,  remembered 
a  L4.  Rijm.  that  they  were  the  hereditary  guardians  of  the  people.  Again-* 
95^  Holt  held,  that  the  order  of  the  Houfe  of  Commons  forbidding 

any  one  to  feck  or  purfue  a  legal  remedy  againft  their  orders,  was 
illegal  and  naught ;  and  boldly  faid  fo:  and  accordingly  he  was  of 
opinion,  that  the  perfons  committed  for  contempt  ot  that  order 
a  Ld.  Rajnu  ought  to  have  been  discharged;  though  the  three  other  judges 
sill.  were  of  a  contrary  opinion;  and  the  perfons  were  remanded  to 

Newgate.  Upon  petition  to  the  Queen,  a  writ  of  error  was 
allowed,  and  brought;  and  before  it  was  argued,  thejparliament, 
for  good  reafons,  was  diflblved :  but  I  will  venture  to  lay,  if  it  had 
been  argued,  there  would  have  been  judgment  given  by  the  Houfe 
of  Lords  according  to  Holt's  opinion.  If  the  lex  et  coiyuetuio  toT' 
liamenti,  of  which  we  hear  fo  much  and  know  fo  littie,  be  indeed 
a  part  of  the  law  of  the  land,  the  judges  are  bound  to  take  notice 
of  it,  and  to  decide  upon  it,  as  they  do  upon  every  other  part  of 
tlie  law.  It  has  been' faid,  that  Lord  Chief  Juftice  Hail  was 
iingle  in  his  opinion ;  neverthelefs,  I  may  venture  to  fay,  that 
his  opinion,  in  the  judgment  of  every  honeft  and  unprejudiced 
mind,  will  not  be  found  light  in  the  fcale,  againft  that  of  the 
three  other  judges.  He  was  fmgle:  but  he  had  truth  and  in- 
tegrity with  him,  as  well  as  the  ftrongeft  arguments  on  his  fide, 
which  the  conference  with  the  lords  demonftrated ;  arguments 
which  have  never  yet  been,  and  which  cannot  now  be  anfwered. 
The  other  three  judges  differing  in  opinion  from  him,  there  was 
a  writ  of  error  (as  I  faid  before)  granted,  returnable  in  parlia^ 
ment ;  and  if  the  temper  of  the  umes  would  have  permitted  it 

to 
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tT>  h^Ve  b^*n  proceeded  in,  and  the  parliament  had  not  heen 
rhc^x^  diflblvcd,  it  may  eafily  be  colle6led,  from  the  arguments 
3t><3\.*^  referred  to,  that  it  would  have  had  from  the  lords  a  moft 
f^lcmn  tLtid  jxxft  decifion. 

X^iOrd  Chief  Juftice  De  Gnry— Brother  Glynn!   that  writ  of 
error  you  mention,  was  never  brought  before  the  lords* 

Serjeant  C/v^^ff — It  is  true,    my  lord!  it  was  never  brought 

dir<r£iiy  in  queftion  before  them;    becaufe  doubts  were  flarted* 

<v^hether  it  was  a  writ  of  right,    or  of  favour,  which  might  be 

ref  uiTed  by  the  particular  officer.     This  occafloned  a  petition  to 

the  Queen,  who  in  anfwer  to  the  petition  faid,  (he  was  come  to 

a  refolution  to  grant  a  writ  of  error,  becaufe  fhe  was  defirous 

to  have  the  matter  of  law  fettled  for  the  good  of  her  fubje6ls ; 

but  uiihap]>ily  for  us,  the  particular  circumftances  of  thofe  times 

prevented  it;  and  the  parliament  was  dilTolved. 

Lord  Chief  Juftice  De  Grey — In  all  cafes,  except  treafon  and 
felony,  1  think  a  writ  of  error  is  grantable  of  right ;  the  two 
boufcs  addrefled  the  Queen  for  different  purpofcs,  the  lords  fAid, 
It  was  time  enough  to  decide  upon  the  writ  of  error,  when  it 

came  before  them» 

Serjeant  C^Tin — My  lord!  it  is  for  that  reafon  I  faid,  I  col- 

lc&  it  from  other  arguments,  which  make  it  very  reafonable  to 

fttppofe,  that  the  fubje£l  would  have  had  fatisfa3ion  and  redrefs 

frotn  the  decifion  of  the  Houfe  of  Lords* 

•The  (jaeftion  at  prefent  is.  Whether  this  court  has  not  power 
to  examine  into  the  jurifdi£lion  of  the  Houfe  of  Commons?  I 
fubmit  it,  with  deference  to  the  court,  that  you  have  lawful 
T^tx  to  inquire,  whether  the  Houfe  of  Commons  had  any  jurif- 
diSion  in  this  cafe,  and  that  their  privileges  are  not  to  be  fup. 

SU  ib  tranfcendent  and  tnyftical,  as  to  exclude  all  inquiry^ 
y  lord!  I  deny  that  the  mayor's  a£l  is  a  breach  of  privilege  of 
the  Houfe  g(  Commons,  the  lord-mayor  was  in  full  pofleflfionof 
jurifdiQion  in  the  cafe;  he  was  obliged  to  decide  upon  the  quef« 
tton  before  him;  he  was  obliged  to  form  an  opinion  upon  a 
^  within  his  jurifdi£lion:  mall  his  opinion  be  adjudged  a 
contempt  ?  Is  this  the  law  of  the  land ;  that  when  different  courts^ 
°*^ngjarifdiftion  of  the  fame  nature,  differ  in  their  decifions, 
*^^arc  guilty  of  contempts  one  againft  the  other^  and  may  bo, 


P^'^'fced  for  fuch  contempts?  It  is  no  contempt  in  me,  a  pri- 
vatenia*},  to  h^ve  an  opinion  different  from  the  greatcft  autno*- 
nues  in  this  kingdom;  it  was  the  lord-mayor's  opinion  upon 
ihccife  before  him,  he  ^  was  bound  by  his  oath  to  aft  purfuant 
^0 uiat  opinion,  it  was  his  bounden  duty  to  aft  accordingly:  he 
VoUflL  o  would 
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woTild  have  been  perjured,  if,  out  of  refped  foranyperfoi 
had  not  obeyed  the  call  of  his  confcience.  It  was  no  cxim 
him  to  entertain  the  opinion ;  entertaining  it,  be  was  boui 
declare  it,  and  it  was  his  duty  to  aQ  in  confequence  of  it. 
confcientious  a£l  of  a  magiftrate,  witliin  the  limits  of  his 
di£lion,  can  ne\'er  be  a  contempt,  orpunifhable;  unlefsaii 
trate  a6h  wrong  from  corrupt  motives,  he  cannot  be  puni 
But  fuppofe  for  a  moment,  the  lord-mayor  did  not  a£l  fro; 

3)inion,  but  from  fome  corrupt  motive,  it  is  not  the  Hot 
ommons,  but  a  jury,  that  muft  judge  of  it.  The  duty 
Biagiftrate  difierr'widely  from  that  of  an  officer;  from  the  1 
a  full  and  ready  obedience  is  required  to  be  paid  to  the  o 
of  the  court,  whofe  officer  and  minifter  he  is,  and  fuch  01 
rightly  purfued  and  executed  by  him,  are  his  fufficient 
ficalion;  but  the  magiftrate  is  bound  by  his  oath,  and  hi 
opinion  and  judgment  of  his  own  whicti  he  muft  follow 
he  Is  anfwerable  to  the  law,  and  cannot  be  juftified  for  the  b 
of  his  oath  and  the  law,  by  any  order  or  refolution  of  the  gr 
authority.* 

Your  lordQiips  are  now  called  upon  to  fay,  whether  the 
mayor  of  London^  in  a  cafe  where  he  had  indifpatable  jur 
tion,  a6ling  by  his  opinion,  and  according  to  his  oath,  is  ( 
of  a  contempt  of  the  Houfe  of  Commons,  and  can  by  h 
impriibned. 

Serjeant  J^phfon — My  lords !  as  I  (hall  not  have  an  O] 
tunity  of  anfwering  any  argument  from  the  bench,  nor  can 
fibly  know  the  objections  your  lordfhips  may  have,  to^ifclia 
the  lord^mayor  out  of  cuftody,  I  (hall  endeavour  to  anti< 
andanfwer  i'uch  objeQions  againft  difcharging  him,  as  occ 
me,  and  may  poffibly  be  made  by  the  court. 

The  queftion  is,  whether  fufficient  caufc  appears  to  the 
upon  tlie  return  of  this  writ,  to  imprifon  the  lord-mayo 
no  legal  caufc  appears  for  detaining  him  in  cuftody,  he  mi 
difcharged. 

I  fhall  confider  the  nature,  the  return,  and  the  confequen 
the  writ  of  habeas  corpus.  It  is  a  prerogative  writ  of  rigli 
inquire  into  the  caufe  of  the  imprifonment  of  any  of  the  K 
fubjefts ;  if  a  legal  caufe  of  detention  doth  not  appear  upoi 
return  of  the  writ,  the  fubjeft  muft  be  difcharged,  and  ; 
liberty:  therefore,  if  a  legal  caufe  docs  not  appear  upon  th 
turn  of  this  writ,  the  lord-mayor  mull  be  difcharged  xnife  of 
tody;  this  pofition  canaot  be  denied. 
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It  appears  from  the  cafes  of  Sir  William  Thickneffiy  4  hiji,  434. 
Sir"   Jf'fl/idm  CAanay,   12  Rrp.  83.  and  from  Bujhn's  cafe^  Vdugh. 
X  33,  &c.  that  the  caufe  ot  iiuprifonmcnt  ought  to  be  as  fpcci- 
ficiilly   returned   to  thofe  wlio  judge  upon  the  writ  of  habeas 
COT^/^UU  as  it  did  to  thofe  who  firft  committed  the  party.     Agaiii, 
RcC/z^Ws  cafcy  1  Salk,  348.  where  the  commitment  is  not  to  the 
Icg^iil  and  immediate  officer,  it  is  naught.     Again,  Search's  cafc^ 
1  Jl^on,  70.  where  the  Queen  had  taken  a  perfon  into  her  pro- 
1661  ion,  who,  notwithllanding,  was  arretted,  and  the  perfon  ar- 
rclli  ng  committed,  and  on  a  habeas  corpus  was  difcharged.     See 
aorain  Dodor  Alponfo's  cctfe,  2  Bulji.  259.  where  the  return  was 
bad  ,    no  caufe  being  therein  fhewed ;  alfo,  Thomas  Barhham*s  caje^ 
Cro,  Car.  507.  the  like  ca/e,  ibid,  579.      1  RoL  Rep,  192,  218. 
A^/i^ys  ca/iy  zniRufweWs  cafe^  ibid,  24,5.  Coddes  cafe.     The  de- 
termination in  all  the  cafes  the  fame;  if  the  legal  charge  is  not 
returned,  the  perfon  mull  be  difcharged:  the  court  muft  judge 
of  the  caufe  of  commitment  returned ;    if  not,  why  fhould  the 
writ  command  the  return  of  the  caufe?  the  caufe  is  returned, 
that  the  court  may  judge,  whether  the  perfon  is  intitled  to  his 
liberty,  or  not.     It  is  no  objeflion  in  this  cafe,  to  fay,  that  the 
Houfe  of  Commons  having  a  power  to  commit,  therefore  this 
^ourt  muft  not  judge  of  the  caufe  of  commitment  returned ;  for 
^is  would  prove  too  much;  becaufe  it  would  go  to  every  other 
court  having  jurifdiftion  to  commit.  Suppofe  the  court  of  King's 
®ench,  which  is  equal,  and  perhaps  fuperior  in  fome  refpeft  to 
this  court,  (hould  commit  a  perfon ;  and  the  perfon  committed 
ftould  be  brought  here  by  habeas  corpus:  this  court  would  cer- 
*^nly  take  notice,  Jmd  inquire  into  the  caufe  returned ;  and  if 
this  court  thought  it  not  a  fufficient  caufe,  would  difcharge  the 
perfon;  othcrwife  how  would  the  end  of  bringing  the  writ  of 
^teas  corpus  be  anfwered  ? 

It  is  no  objeftion  in  this  cafe,  to  fay,  that  the  court  cannot 

^^amine  the  caufe  as  ftated  in  the  return,  becaufe  the  court  would 

^hcn  determine  upon  the  privileges  of  the  Houfe  of  Commons : 

*Qc  court  muft,    and  doth  frequently   determine  upon  the  pri- 

^^leges  of  parliament,  when  they  come  incidentally  before  them. 

^^ihe  Earl  of  fij«^i/ryV  cafe,  2  Ld,  Raym,  1247.  Salk,  512.    2 

'  r*''«.  987.  8.  This  court  made  no  fort  of  hefitation  to  determine 

^  Wilkes'^  cafe,  upon  the  privilege  of  parliament.  2  Wilfon  151. 

j^hy  then  ftiould  they  not  now  enter  into  this  queftion,  touching 

^ne  privilege  of  parliament  ?  In  Lord  Shaftefbury's  and  Mr.  Mur^ 

^^*s  cafes,  the  returns  were  general,  for  contempts  of  the  houfe, 

^Uhout  ftatinff  the  particular  fatls;  but  the  fails  of  the  fuppofe^ 

Contempt  in  this  cafe  appear,  which  we  cgctcnd  cannot  by  ,any 

o  2  legal 
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legal  conflriiftion  amount  to  a  contempt,  and  therefore  that 
lord-mayor  mull  be  difcliarged.  llie  Houie  of  Commons  hai 
determined  it  to  be  a  contempt  does  not  alter  the  cafe :  a 
does  not  become  a  contempt  by  being  recited  to  be  fuch.  * 
court  mufl  confider,  whether  the  warrant  for  my  lord-mav 
commitment  is  the  warrant  of  the  fpeaker  as  fpeaker  of 
Houfc  of  Commons,  as  Sir  Fletcher  Norion  may  ad  in  a  dc 
capacity:  (whereupon  a  loud  laugh.) 

Lord  Chief  Juftice  De  Grty — Sir  Fletcher  Norton  Cgnshin 

fpeakar. 

Seijeant  Jcphfon — His  figning  \i\rtSf\l  fpeaker  will  not  help 
warrant,  if  the  caufe  is  not  fufficient;  and  the  court  may  rai 
fuppofe,  the  miftake  committed  by  Sir  Fletcher  Norton^  in 

{private  capacity,  than  by  the  Houfe  of  Commons.  Supj 
bme  future  fpcakcr,  of  iome  future  Houfe  of  Commons,  fm 
recite  in  his  warrant,  that  the  Houfe  of  Commons  had  adjud 
it  a  breach  of  privilege,  and  contempt,  to  fue  out  a  flatuu 
bankrupt  againfl  one  of  their  members,  which  by  a£l  of  pai 
ment  any  one  is  permitted  to  do ;  and  fhould,  in  confequei 
commit  a  perfon  for  fuch  legal  a6^ ;  if  the  perfon  was  broi 
by  writ  ol  habeas  corpus  before  this  court,  would  not  the  o 
lake  cognizance  of  the  commitment?  Would  they  not  detem 
it  no  breach  of  privilege?  Are  a£h  of  parliament  of  lefs  fc 
than  fuch  a  recital  in  a  fpeaker's  warrant  ?  Suppofe  a  perfo 
committed  by  a  fimilar  warrant,  for  proceeding  according  to 
of  parliament  againfl  a  member  of  the  houfe  in  an  a£Uonof  di 
Ihall  he  have  no  remedy  from  the  law,  which  led  him  into 
fuppofed  tranfgreflion  ?  Suppofe  a  juftice  of  peace  (hould  c< 
mit  a  member  of  the  Houfe  of  Commons,  for  treafon,  fck 
or  breach  of  the  peace,  and  the  fpeaker*s  warrant  ihould  re 
it  to  be  a  contempt,  will  this  court  fay,  they  can  take  no  ( 
liizance  of  fuch  a  commitment  by  the  Houfe  of  Commo 
Suppofe  all  the  officers  of  this  court  fliould  be  recited  in 
fpeaker's  warrant,  to  be  in  contempt,  for  executing  the  pro 
of  this  court,  will  this  court  give  no  remedy?  and  muft  this  ; 
every  other  court  of  juftice  be  annihilated,  whenever  the  fpcab 
warrant  declares  all  it's  officers  in  contempt?  How  is  it  ] 
fible  to  diftinguifh  the  picfent  cafe  from  thofe  I  have  m 
tioncd,  if  you  muft  not  examine  the  caufe  returned,  but  fay 
fuflicient,  if  a  contempt  is  charged?  Serjeant //ao/^/W,  in 
2  vol,  1  lo.  gives  us  clearly  enough  his  thoughts  upon  this  1 
jeft;  he  fays  there,,  (among  other  things)  that  if  a  Tub 
fhould  be  committed  by  either  of  the  Houfes  of  parliament 
cannot  be  iinajiacd  that  the  law,  which  favours  nothing  m 
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tl-iaxi  the  liberty  of  the  fubjeS,  (hould  give  us  a  remedy  againft 
(commitments  by  the  King  himfelf,  appearing  to  be  illegal,  and 
g  \r<s  us  no  manner  of  redrefs  againft  a  comniitmcnt  by  our  fcl- 
Jc->\v-fubjefts,  equally  appearing  to  be  unwarranted. 

I  think  I  have  now  fufficiently  cleared  this  cafe  from  all  the 
o'hij  actions  that  can  be  brought  againfl  it*s  being  inquired  into. 
Ti\G  queftion  therefore  is.  Whether  on  the  return  there  appears 
fiifficient  caufe  of  detention?  Three  caufes  are  mentioned,  and 
a1 1  u  rged  as  breaches  of  privilege,  i.  For  difcharging  a  printer; 
z  .  For  having  figned  a  warrant  for  the  commitment  of  the  mef- 
fenger;  and  3.  Por  holding  him  to  bail. 

To  make  the  lord-mayor  guilty  of  the  firft  fuppofed  contempt. 

It  oti^ht  furely  to  appear  to  the  court,    that  MiiUr  the  printer 

was  m  the  legal  cuftody  of  the  mcfTcnger:    now,  AfzT&r  never 

^vas  in  the  legal  cuftody  of  the  meffcngcr ;  for  the  warrant  to  take 

up  Aliller  yf2LS  direfted  to  the  ferjeant  at  arms  of  the  Houfe  of 

Commons,  or  his  deputy,    and  not  to  the  mcflenger,  fo  that 

Miliar  was  in  the  illegal  cuftody  of  the  meflenger,  therefore  the 

\ord.mayor  did  right. — MilUr  was   ordered  into  the  cuftody  of 

the  ferjeant  at  arms,  or  his  deputy,  but  the  contrary  appears  upon 

the  return,  in  the  recital  of  the  order;  for  Mj/ intimates,  that 

he  was  taken  into  cuftody  by  the  mcifenger,  by  virtue  of  the 

warrant  of  the  fpeakcr  of  the  houfe,    ifTued  under  the  order  of 

the.  houfe.     MxlUr  was  taken  into  cuftody  by  the  meffenger  in 

the  city  of  London^  neither  the  ferjeant  at  arms  or  his  cleputy 

being  prefent ;  the  meflenger,  I  fay,  was  guihy  of  falfe  impri* 

fonment,  having  no  warrant  direftcd  to  himfelf,  nor  afting  in 

aidandaffiftanceof  the  ferjeant  at  arms,  or  his  deputy,  to  whon\ 

the  warrant  to  take  up  Mxlkr  was  direcled,  for  neither  of  them 

^crc  prefent;  fo  that  if  an  aftion  of  falfe  imprifonment  was  to 

DC  brought  affainft  the  meflenger,  he  could  not  juftify  what  he 

"21  done;  and  if  he  cannot  juftify  in  an  aftion  of  falfe  imprifon- 

''^cnt,  how  could  he  juftify  before  the  lord-mayor?  As  for  the 

^her  fuppofed  contempt,  of  figning  a  warrant  againft  the  mef- 

fcnger  and  holding  him  to  bail ;  the  meflenger  had  been  guilty 

?f  an  aflault  and  falfe  imprifonment,  in  taking  Af//fer  the  printer 

*ntA>  cuftody,  in  the  city  of  London^  without  any  legal  warrant 

^^  authority ;  what  contempt  is  it  to  fign  a  warrant  againft  the 

'Meflenger  r 

Gouli  Juftice — The  melTenger  was  committed  for  having  exC'. 
cuted  a  warrant  of  the  fpeaker, 

Serjeant  Jrphfon — ^That  does  riot  appear;  your  lordftilps  cannot  ?".*^*  wttm, 
^^^w.that:  for  the  return  only  fays,  for  figning  a  a-arrfl///  againfi  'l\\l^^^^ 

O  3  '^^  mitmentoftbi 


the  court. 
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the  mtjfcnger.  For  thefe  reafons,  I  pray  the  lord-mayor  may  be 
difcharged  out  of  the  cuftody  of  the  lieutenant  of  the  Tower  of 
London.  > 

S^'r«"J*^         Lord  Chief  Jufticc  De  Grey — If  either  myfelf,  or  any  of  my 
r«..rt-      j,j:o^y,crs  on  the  bench,  had  any  doubt  in  tnis  cafe,  we  fliould 
certainly  have  taken  fome  time  to  cpnfider,  before  we  had  given 
our  opinions ;  but  the  cafe  feems  fo  very  clear  to  us  all,  that  we 
have  no  reafon  for  delay.  .    . 

The  writ  by- which  the  lord-mayor  is  now  brought  before  us,  is 
9  habeas  corpus  at  common  law,  for  it  is  not  rigned  per ^aiulumf 
it  is  called  a  prerogative  writ  for  the  King;  or  a  remedial  writ; 
and  this  writ  was  properly  advife  J  by  the  counfel  for  his  lord- 
(hip,  becaufe  all  the  judges  (including  Holl)  agreed,  that  fucli  a 
writ  as  the  prcfent  cafe  required,  is  not  within  the  ftatutc :  this 
is  a  writ  by  which  the  fubjeft  has  a  right  of  remedy  to  be  dif« 
charged  out  of  cuftody,  if  he  hath  been  committed,  and  is  de- 
tained contrar)'  to  law;  therefore  the  court  muft  confider,  whe- 
ther the  authority  committing,  is  a  legal  authority;  if  the  com- 
mitment is  made  by  thofe  who  have  authority  to  commit,  this 
court  cannot  difcharge  or  bail  the  party  committed,  nor  can  this 
court  admit  to  bail,  one  charged  or  committed  in  execution. 
Whether  the  authority  comraittinff  the  lord-mayor,  is  a  legal 
?iuthoritv  or  not,  muft  be  adjudged  by  the  return  of  the  writ 
now  before  the  court ;  the  return  flates  the  commitment  to  be 
by  the  Houfe  of  Commons,  for  a  breach  of  privilege,  which  is 
alfo  ftated  in  the  return ;  and  this  breach  ol  privilege  or  con- 
tempt is,  as  the  counfel  has  truly  dcfcribcd  it,  threefold ;  dif- 
charging  a  printer  in  cuftody  of  a  meflenger  by  order  of  the 
Houfe  of  Commons;  figning  a  warrant  for  the  commitment  of 
the  meflenger,  and  holding  him  to  bail ;  that  is,  treating  a  mef- 
fcnger  of  the  Houfe  of  Commons  as  afling  criminally,  in  the 
execution  of  the  orders  of  that  houfe.  In  order  to  fee  whether 
that  houfe  lias  authority  to  commit,  fee  Co,  4  hjl.  23.  Such  an 
alfembly  muft  certainly  have  fuch  authority,  and  it  is  legal  be- 
caufe neceffar)':  Lord  Coie  fays  they  have  a  judicial  power;  each 
member  has  a  judicial  feat,  in  the  houfe,  he  fpcaks  of  matters  of 
judicature  oi  the  Houfe  of  Commons.  4  I/iJi.  23.  The  Houfe 
of  Commons,  without  doubt,  have  power  to  commit  perfons  ex- 
amined at  their  bar  touching  eleftions,  when  they  prevaricate  or 
fpeak  falfly ;  fo  they  have  for  breaches  of  privilege,  10  they  have 
in  many  other  cafes.  Thomas  Long  gave  the  mayor  of  Hejlbury 
aL  to  be  ^lefted  a  burgefs ;  he  was  elefted,  and  the  mayor  was 
fined  and  imprifoned,  and  Lon^  removed.  Arthur  HalL,  a  mem- 
ber, was  fent  to  the  Tower,  for  publifiiing  the  conferences  of 
the  houfe.  4  Injl.  23.  This  power  of  committing  muft  be  in- 
herent 
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h  ^  r^tit.  in  the  Houfe  of  Commons,  from  the  very  nature  of  its 
ix^/litutioD,  and  therefore  is  part  of  the  law  of  the  land;  they 
cr^r^sinly  always  could  commit  in  many  cafes:  in  matters  of 
^l^f^ionSy  they  can  commit  ftieriffs,  mayors,  officers,  witneffes, 
£*?^--  and  it  is  now  agreed  that  they  can  commit  generally  for  all 
c c>  r&  ^ cmpts.  All  contempts  are  cither  puniihable  in  the  court 
eoKT&remned,  or  in  fome  higher  court;  now  the  parliament  lias 
XI c>  C"iiperior  court;  therefore  the  contempts  againil  either  houfe 
csM,r».  onlybepunifliedby  themfelves.  The Jlai.  1  Jac,  i.caf,  13. 
/Sr^l?-  3.  fufficicntly. proves,  that  they  have  power  to  punifh,  it 
i*  i«^  thefe  words,  viz.  •*  Provided  always,  that  this  att,  or 
««       s^ny  thing  therein  contained,  (hall  not  extend  to  the  diminifh- 

•  *       i  mig  of  any  puniftiment  to  be  hereafter  by  cenfure  in  parliament 

•  •      i  x^llifted  upon  any  perfon  which  hereafter  (hall  make,  or  pro- 
**      cr  ure  to  be  made,  any  fuch  arreft  as  is  aforefaid."     So  that  it 
is    xrmoft  clear,  the  Legiilature  have  recognized  this  power  of  the 
l-Iouifc  of  Commons.     In  the  cafe  ot  the  Aylejbury  men,  the 
couK  nfel  admitted.  Lord  Chief  Juftice  Holt  owned,  and  the  Houfe 
of     X^rds  acknoweldged,  that  the  Houfe  of  Commons  had  power 
^o     oommit  for  contempt  and  breach  of  privilege.     Indeed,  it 
ITccms,  they  mud  have  power  to  commit  for  any  crime,  becaufe 
t\\f^y  have  power  to  impeach  for  any  crime.     When  the  Houfe  of 
Commons  adjudge  any  thing  to  be  a  contempt,  or  a  breach  of 
privilige,  their  adjudication  is   a  conviftion,  and  their    com- 
mitment in  confcquence,  is  execution;  and  no  court  can  dif- 
charge  or  bail  a  perfon  that  is  in  execution  by  the  judgment  of 
3ny  other  court.     The  Houfe  of  Commons  therefore  having  an 
*'|*thority  to  commit,  and  that  commitment  being  an  execution. 
the  qneftion  is,  what  can  this  court  do  ?  It  can  do  nothing  when 
*  perfon  is  in  execution,  by  the  judgment  of  a  court  having  a 
Competent  jurifdiflion;  in  fuch  cafe,  this  court  is  not  a  court  of 
appeal. 

-    It  is  obje£led ;  1.  That  the  Houfe  of  Commons  are  miftakcn, 

^^  tliat  they  have  not  this  power,  this  authority ;  2.  That  fup- 

P^^ngthey  have,  yet  in  this  cafe  they  have  not  ufed  it  rightly 

?'^^  properly ;  and  3.  That  the  execution  of  their  orders  was 

"^^gular.     In  order  to  judge,  I  will  conlidcr  the  praftice  of  the 

^^^^''ts  in  common  and  ordinary  cafes.     I  do  not  find  any  cafe 

*^^r-^  the  courts  have  taken  cognizance  of  fuch  execution,  or  of 

j?^JJ^»lMtments  of  this  kind;  there  is  no  precedent  of  Wejlminjler^ 

^xf    interfering  in  fuch  a- cafe.     In  Sir  J.  Pajlon^s  cafe,  13  Rep. 

^^^  is  a  cafe  recited  from  the  year-book^  where  it  is  held  tliat 

^^^^  court  (hall  determine  of  the  privilege  of  that  court ;  be(ides, 

^  ^\ile  is,  that  the  court  of  remedy  muft  judge  by  the  fame  [law] 

^    ^V^c  court  which  commits :  now  this  court  cannot  take  cog- 

^^nceof  a  commitment  by  tKe  Houfe  of  Commons,  bccaufe^t 

o  4  cannot 
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cannot  judge  by  the  fame  law ;  for  the  law  by  which  the  com- 
mons judge  of  their  privileges  is  unknown  to  us.  If  the  court 
of  Common  Pleas  (hould  commit  a  perfon  for  a  contempt,  the 
court  of  Kind's  Bench  would  not  inquire  into  die  legality  or 
particular  cau(e  of  commitment,  if  a  contempt  was  retiurned;  yet 
in  fome  cafes  the  court  of  King*s  Bench  is  a  court  of  inquiry, 
but  in  this  cafe  is  only  coordinate  with  this  court.  In  the  caJe 
oi  Chambers,  Cro,  Car,  168.  Chambers  was  brought  up  by  habeas 
corpus  out  of  the  Fleet;  and  it  was  returned,  that  he  was 
committed  by  virtue  of  a  decree  in  the  Star-chambcr,  by  reafoa 
of  ceitain  words  he  ufed  at  the  Council-table,  Sc,  for  which  he 
was  cenfured  to  be  committed  to  the  Fleets  till  he  made  his  fub- 
iniflion  at  the  Council-table,  and  paid  a  fine  of  tooo/.  and  at  the 
bar  he  prayed  to  be  delivered,  becaufe  the  fenience  was  not  vrar- 
ranted  by  any  law  or  flatute :  for  the  ftatute  o  Hen,  7.  wliich  is 
the  foundation  of  the  court  of  Star-chamber,  doth  not  give  them 
any  authority  to  punifii  for  words  only.  But  all  the  court  in* 
formed  him,  that  the  court  of  Star-chamber  was  not  erefied  by 
thcjlat.  ^Hen.  7.  but  was  a  court  many  years  before,  and  one 
of  the  mofl  high  and  honourable  courts  of  juftice ;  and  to  de- 
liver  one  who  was  committed  by  the  decree  of  one  of  the  courts 
of  juAice,  was  not  the  ufage  of  this  court,  and  therefore  he  was 
remanded.  The  couits  of  B.  R.  or  C.  B,  never  difcharged 
any  perfon  committed  for  contempt,  in  not  anfwering  in  the 
court  of  Chancery,  if  the  return  was  for  a  contempt ;  if  the 
Admiralty  Court  commits  for  a  contempt,  or  one  be  taken  up 
^nd  committed  on  an  excommunicato  caSienJo^  this  court  never 
difcliarges  the  perfons  committed.  Formerly,  when  many 
abufes  were  committed,  and  the  people  could  not  obtain  a  remedy, 
the  fubjeft  was  not  contented  with  the  ancient  habeas  corp^s^ 
but  did  not  complain  of  the  courts  for  refufing  them  what  they 
could  not  by  law  grant  them;  inftead  of  that,  the)'  fougKt 
redrefs  by  petition  to  the  throne.  In  Chief  Juftice  }Vilmot\ 
time,  a  pcrlon  was  brought  by  habeas  corpus  before  this  court, 
who  had  been  committed  by  the  court  of  Chancery  of  Durham  ; 
tliat  court  being  competent,  and  having  jurifdicrion,  the  man 
was  not  difcharged,  but  recommitted.  How  then  can  we  do 
any  thing  in  the  prefent  cafe,  when  the  law  by  which  the  lord- 
mayor  is  committed,  is  different  from  the  law  bv  which  he 
fceks  to  be  relieved?  He  is  committed  by  the  law  of  parliament, 
and  yet  he  would  have  redrefs  from  the  common  law ;  the  law  of 
parliament  is  only  known  to  pari  lament- men,  by  experience  in 
the  houfc.  Lord  Coke  fays,  every  man  looks  for  it,  but  few  can 
find  it.  The  Houfe  of  Commons  only  know  how  to  a3  within 
their  own  limits^  we  are  not  a  court  of  appeal;  we  do  not 
know  ceruinly  the  jurifdiflion  of  the  Houfe  of  Commons; 
we  cannot  judge  pt   the  laws  and  privileges  of  the   houfp, 

^ecauie 
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becaufe  we  have  no  knowledge  of  thofe  laws  and  privileges  ;  we 
cannot  judge  of  the  contempts  thereof,  we  cannot  judge  of  the 
punifhment  therefore. 

I  wifli  we  had  fome  code  of  the  law  of  parliament ;  but  till 
M'e  have  fuchacode,  it  is  impoflible  we  (hould  be  able  to  judge 
of  it.  Perhaps  a  contempt  in  the  Houfe  of  Commons,  in  the 
Ciianccry,  in  this  court,  and  in  the  court  of  Durham^  may  be 
very  diflferent ;  therefore  we  cannot  judge  of  it,  but  ever)'  court 
mud  be  fole  judge  of  it's  own  contempts.  Befides,  as  the  court 
cannot  go  out  of  the  return  of  this  writ,  how  can  we  inquire 
into  the  truth  of  the  faft,  as  to  the  nature  of  the  contempt  ? 
Wc  have  no  means  of  trj'ing  whether  the  lord-mayor  did  right 
or  wrong:  this  court  cannot  fummon  a  jury  to  try  the  matter  ; 
"we  cannot  examine  into  the  faft;  here  are  no  parties  in  litiga- 
tion before  the  court :  we  cannot  call  in  any  body ;  we  cannot 
hear  any  witnefTes,  or  depofitions  of  witneffes ;  we  cannot 
iffue  any  procefs;  we  are  even  now  hearing  ex  f  arte ^  and  with- 
out any  counfel  on  the  contrary  fide.  Agam,  it  we  could  deter- 
mine upon  the  contempts  of  any  other  court,  fo  might  the  other 
counsof  JVe/lmiiTficr 'kail :  and  what  confufion  would  then  enfucl 
none  of  us  knowing  the  law  by  which  perfons  are  committed  by 
the  Houfe  of  Commons.  If  three  perfons  were  committed  for 
the  fame  breach  of  privilege,  and  applied  feverally  to  different 
courts,  one  court  perhaps  would  bail,  another  coiurt  difcharg'e, 
9  third  rq-coxpmit. 

Two  obje£lions  have  been  made,  which   I  own  have  great 

wciffht;  becaufe  they  hold  forth,  if  purfued  to  all  poflible  cafes, 

confcquences  of  moft  important  mifchief.     i/?,  It  is  faid,  that  if 

^bc  rights  and  privileges  of  parliament  are  legal  rights,  for  that 

''Cf)'  reafon  the  court  muft  tate  notice  of  them,  becaufe  they  arc 

^^g3l.     And  2^/y,  If  the  law  of  parliament  is  part  of  the  law  of 

^^c  land,  the  judges  muft  take  cognizance  ot  one  part  of  the 

/aw  of  the  land,  as  well  as  of  thie  other.  But  thefe  objeftions  will 

'^ot    prevail.     There  are  two  forts  of  privileges  which  ought 

J^^ Ver  to  be  confounded ;  perfonal  privilege,  and  the  privilege 

pelongtng  to  the  whole  coUeftive  body  of  that  aflcmbly.     For 

I'^ftancc,  it  is  the  privilege  of  every  individual  member,  not   to 

^    airrefted;  if  he  was  arretted,  before  the  fiat.  12  £s?  13  f^.  3. 

^■^^  method  in  Weflminjler-hall  was,  to  difchargc  him  by  writ  of 

P^viJege  under  the  great  feal,  which  was  in  the  nature  of  ayi^^r- 

•C^^^j  to  the  proceedings ;  and  as  foon  as  it  came  into  the  court  of 

•  -'i-  and  was  pleaded  there,  then  it  became  a  record,  and  the 

P'^^ding  concluded,  /i  curia  Jomini  Rr;;is p/adtu?n  fra-diffum  cog^ 

^'^^i/^CTc  velit  aut  debeat.  The  Jat.  1 1  0  12  W^.  3.  has  altered  this, 

^H  there  is  i^ow  no  occs^fion  to  plead  the  privilege  of  a  mem- 
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ber  of  parliament.  2  Stran,  985.  Holiday  &  al.  verfus  Colonel 
Pitt.  There  is  a  great  difference  between  matters  of  privilege 
coming  incidently  before  the  court,  and  being  the  point  itfclf 
direflly  before  the  court;  in  the  firft  cafe  the  court  will  take 
notice  of  them,  becaufc  it  is  neceffary,  in  order  to  prevent  a 
failure  of  juftice;  as  in  Lord  Banbury's  cafe,  where  the  court  of 
King's  Bench  determined  againil  the  determination  of  the  Houfe 
of  Lord's ;  but  in  that  cafe  they  confidered  the  legality  and  va- 
lidity of  the  letters  patent,  without  regarding  the  other  right  of 
a  feat  in  the  Houfe  of  Lords,  with^  which  the  court  did  not  con- 
cern themfelves.  The  counfel  at  the  bar  have  not  cited  one  cafe 
where  any  court  of  this  Hall  ever  determined  a  matter  of  privi- 
lege which  did  not  come  incidentally  before  them.  If  a  quef- 
lion  is  to  be  determined  in  this  court  touching  a  defcent»  where- 
by property  is  to  be  determined,  and  which  depends  upon 
Ugitimacy;  that  is,  whether  the  father  and  mother  yrere  married 
lawfully;  this  court  muft  determine  "by  the  bi(hop*s  certificate; 
but  in  lome  cafes,  where  the  legitimacy  of  marriacedoes  not  come 
in  queftion,  but  cohabitation  only  for  a  great  length  of  time, 
which  is  evidence  of  a  marriage,  comes  in  queftion,  this  court 
will  determine  according  to  the  vcrdift  of  a  jurj',  although  the 
courts  of  WeJlminJltr-haU  go  by  a  different  rule  from  the  Spiri- 
tual Courts.  But  the  prefent  cafe  differs  much  from  tnofe 
which  the  court  will  determind;  becaufe  it  does  not  come  in- 
cidentally before  us,  but  is  brought  before  us  dire£lly,  and  is 
the  whole  point  in  queftion  ;  and  to  determine  it,  we  muft  fuper- 
fode  the  judgment  and  determination  of  the  Houfe  of  Commons, 
and  a  commitment  in  execution  of  that  judgment. 

Another  objedion  has  been  made,  which  likewife  holds  out 
to  us,  if  purfued  in  all  it*s  poffible  cafes,  fome  dreadful  con- 
fcquences;  and  that  is,  the  abufes  which  may  be  made  by 
jurifdi£lions  from  which  there  is  no  appeal,  and  (or  which  abufes 
there  is  no  remedy :  but  this  is  unavoidable  ;  and  it  is  better  to 
leave  fome  courts  to  the  obligation  of  their  oaths.  In  the  cafe 
of  a  commitment  by  this  court  or  the  King's  Bench,  there  is 
no  appeal.  Suppofe  the  court  of  £.  72.  fets  an  cxceflive  fine 
upon  a  man  for  a  mifdemeanor;  there  is  no  remedy,  no  appeal 
to  any  other  court.  We  muft  depend  upon  the  difcretion  of 
fome  courts.  A  man  not  long  ago  was  fentenced  to  ftand  in 
the  pillory,  by  this  court  of  Common  Pleas,  for  a  contempt. 
Some  may  think  this  very  hard,  to  be  done  without  a  trial  by 
jury;  but  it  is  neceffary.  Suppofe  the  courts  fhould  abufc their 
jurifdi6lion,  there  can  be  no  remedy  for  this :  it  would  be  a 
public  grievance;  and  redrcfs  muft  be  fought  from  the  Lqgifla- 
ture.  Tlic  laws  can  never  be  a  prohibition  to  the  Houl^  of 
Parliament ;  becaufe,  by  law^  there  is  iiotliing  fuperior  to  them*  ^ 

SuppoC^ 
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Suppofe  they  alfo,  as  well  as  the  courts  of  law,  (hould  abufe 
the  powers  whijch  the  conftitution  has  given  them,  there  is  no 
rcdrefs,  it  would  be  a  public  grievance.     The  conftitution  has 

f)rovided  checks  to  prevent  its  happening;  it  muft  be  left  at 
arge;  it   was   wife  to  leave  it  at  large:  fome  perfons,  fome 
courts,  muft  be  trufted  with  difcretionary  powers ;  and  though 
it  is  poflible,  it  is  in  the  higheft  degree  improbable,  that  fuch 
abufes  Oiould  ever  happen,  and  the  very  fuppofal  is  anfwered  by 
Serjeant  Hawkins,  in  the  place  cited  at  the  bar.     As  for  the  caie 
of  the  Chancery  committing  for  crimes,  that  is  a  different  thing, 
becaufe  the  Chancery  has  no  criminal  jurifdiftion ;  but  if  that 
court  commits  for  contempts,  the  perfons  committed  will  not 
be  difcharged  by  any  other  court.     Many  authorities  may  be 
drawn  from   the  reign  of  CharUs,  but  thofe  were  in  times  of 
conteft.     At  prefent,  when  the  Houfe  of  Commons  commits  for 
contempt,  it  is  very  neceffary  to  ftate  what  is  the  particular 
breach  of  privilege;  but  it  would  be  a  fufficient  return,  to  ftate 
the  breach  of  privilege  generally:  this  doftrine  is  fortified  by 
the  opinion  of  all  the  judges,  in  the  cafe  of  Lord  Shafts fbury^ 
and  I  never  heard  this  decifion  complained  of  till  1704:  though 
they  were  times  of  heat,  the  judges  could  have  no  motive  in 
their  decifion,  but  a  regard  to  the  laws :  the  houfes  difputed 
about  jurifdiftion,  but  the  judges  were  not  concerned  in  the  dif- 
pute.     As  for  the  prefent  cafe,  I  am  perfeftly  fatisfied,  that  if 
Lord  Holt  himfelf  were  to  have  determined  it,  the  lord-mayor 
would  be  remanded.     In  the  cafe  of  Mr.  Murray,  the  judges 
could  not  hefitate  concerning  the  contempt  by  a  man  who  re» 
fufed  to  receive  his  fentence  m  a  proper  pofture:  all  the  judges 
agreed,  that  he  muft  be  remanded,  becaufe  he  was  committed  by 
a  court  having  competent  jurifdiftion :  courts  of  juftice  have  no 
cognizance  of  the  a6ls  of  the  Houfes  of  Parliament,  becaufe  they 
belong  ad  aliud  examen,     I  have  the  moft  perfeft  fatisfaftion  m 
*oy  own  mind  in  that  determination.   ^  Sir  Martin  Wright,  whp 
Wt  a  generous  and  diftinguiftied  warmth  for  the  liberty  of  the 
"^bjeS;  Mr.  Juftice  Denifon,  who  was  fo  free  from  conneftions 
*na  ambition  of  every  kind;  and  Mr.  Juftice  Fojler,  who  may 
^  truly  called  the  magna  charta  of  liberty  of  perfons,  as  well  as 
fortunes;   all  thefe  revered  judges  concurred  in  this  point:  I 
^'Q  therefore  clearly  and  with  full  fatisfaSion  of  opinion,  that  the 
'ord-mayor  muft  be  remanded. 

^^tt^  Juftice — I  entirely  concur  in  opinion  with  my  Lord 

k  ^  Julticc,  that  this  court  hath  no  cognizance  of  contempts 

^"'^ach  of  privilege  of  the  Houfe  of  Commons:  they  are  the 

Y  judges  of  their  own  privileges ;  and  that  they  may  be  pro* 

f^'y  Called  judges,  appears  in  4 /«/?.  47.  where  my  LJOx^Cok^ 

^^*  ^^  ahen  cannot  be  cleSedof  the  parliament,  becaufe  fuch 

P^ioii  can  hold  no  place  of  judicature.     Much  ftrefs  has  beea 

laid 
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laid  upon  an  objection,  that  the  warrant  of  the  fpeaker  is  not 
conformable  to  the  order  of  the  houfc,  and  yet  no  fuch  thing 
appears  up:^,n  the  return,  as  has  been  pretended.  The  order 
fdvs  that  ihe  lord-raayor  (hall  be  taken  into  the  cuftody  of  the 
ferjeant  or  his  deputy ;  it  does  not  fay,  by  the  ferjeant  or  his 
deputy.  This  court  cannot  know  the  nature  and  power  of  the 
proceedings  of  the  Houfe  of  Commons ;  it  is  founded  on  a 
different  law ;  the  lex  tt  confuetuio  parliamenti^  is  known  to  parli- 
amem-inen  only.  Trew\nnard\  cafe,  Dier  59,  60.  When  mat- 
^^ps'tcife,  j^j.j  ^j-  privilege  come  incidentally  before  the  court,  itb  obliged 
a  .100151.  ^^  determine  them  to  prevent  a  failure  of  juftice.  It  is  true 
this  court  did,  in  the  inftance  alluded  to  by  the  counfel  at  the 
bar,  determine  upon  the  privilege  of  parliament  in  the  cafe  of  a 
libel;  but  then  that  privilege  was  promulged  and  known;  it 
cxifled  in  records  and  law-books,  and  was  allowed  by  parlia- 
ment itfelf ;  but  even  in  that  cafe,  we  now  know  that  we  were 
'  miflaken,  for  the  Houfe  of  Commons  have  fmce  determined,  that 
privilege  does  not  extend  to  matters  of  libel.  The  cafes  pro- 
duced refpefling  the  High  CommifEon  Court,  0f .  are  not  to  the 
prcfent  purpofe,  bccaufe  thofe  courts  had  not  a  legal  authority; 
therefolution  of  the  Houfe  of  Commons  is  an  adjudication,  and 
ever)'  Couit  mud  judge  of  its  own  contempts. 

BUckJlone  Juftice — I  concur  in  opinion,  that  we  cannot  dif- 
charge  the  lord- mayor;  the  prcfent  cafe  is  of  great  importance, 
becaufe  the  liberty  of  the  fubjeft  is  materially  concerned.  The 
Hjufc  of  Commons  is  a  fupreme  court,  and  they  are  judges  of 
their  own  privileges  and  contempts,  more  efpecially  with  refpeft 
to  their  own  members :  here  is  a  member  committed  in  execution 
by  the  judgment  of  his  own  houfe.  All  courts,  by  which  I  mean 
to  include  the  two  houfes  of  parliament,  and  the  courts  of  W^^/nrn- 
Jicr^haU^  can  have  no  controul  in  matters  of  contempt.  The 
fole  adjudication  of  contempts,  and  the  punifliment  thereof,  in 
any  manner,  belongs  cvclufively,  and  without  interfering,  to 
each  refpeflivc  court.  Infinite  confuuon  and  diforder  would 
follow,  if  courts  could  by  writ  of  habeas  corpiu^  examine  and 
determine  the  contempts  of  others.  Tliis  power  to  commit  re- 
fulls  from  the  firft  principles  of  juftice;  for  if  they  hare  power 
to  decide ;  they  ought  to  have  power  to  punifti:  no  other  court 
fliail  fcan  the  jnd;;ment  of  a  fuperior  court,  or  the  principal  feat 
of  juftice;  as  I  faid  before,  it  would  occafion  the  utmoft  con- 
fufion,  if  ever}'  court  of  this  Hall  fhould  have  power  to  examine 
tb.e  commitments  of  the  other  courts  of  the  Hall,  for  con-* 
tempts ;  fo  that  the  judi^inent  and  commitment  of  each  refpec- 
tive  court,  as  to  contempts,  muft  be  final,  arid  without  controul. 
It  is  a  confidence,  tliatmay,  with  perfeft  fafcty  and  fccurity,  be 
icpofcd  in  the  judges,  and  the  houfes  of  parliament.  The  Le- 
3  giflature 
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giQature  fince  the  revolution  (fee  9  £?  lo  JV.  3.  c.  15.)  have 
created  many  new  contempts.  The  objettions  which  are  broii^t 
ot  abufive  confequences  prove  too  much,  becaufc  they  are  appli- 
cable to  all  courts  of  dernier  rejort :  et  ab  abuj'u  ad  ufum  non  ua- 
Unt  confequentia^  is  a  maxim  of  law  as  well  as  of  logic.  General 
convenience  mull  always  outweigh  partial  inconvenience;  even 
fuppoling  (which,  in  my  confcience,    I  am  far  from  fuppofing)  * 

that  in  the  prefent  cafe  the  houfe  has  abufed  its  power.     1  know, 
and  am  fure,  that  the  Houfe  of  Commons  arc  both  able  and  well 
inclined  to  do  jufticc.     How  prepofterous  is  the  prefent  murmur 
and  complaint  J  the  Houfe  of  Commons  have  this  poWer  only  iii 
common  with  all  the  courts  of  WeJiminJUr-hall:  and  if  any  pci'- 
fons  may  be  fafely  truftcd  with  this  power,  they  muft  furely  be 
the  commons,  who  are  chofcn  by  the  people;  for  their  privife^es 
and  powers  arc  the  privileges  and  powers  of  the  people.  There  is  a! 
great  fallacy  in  my  hroi\\cx Glynn  ^  whole  argument,  when  he  makes 
the  (^ueflion  to  be,  wliether  the  houfe  have  afted  according  to  their 
fights  or  not  ?  Can  any  %oq6.  man  think  of  involving  the  judges 
^n  a  conteft  with  either  houfe  of  parliaiitent,  or  with  one  another? 
*nd  yet  this  manner  of  putting  the  queflion  would  produce  fucli 
*  conteft.    The  Houfe  of  Commons  is  the  only  judge  of  its  own 
proceedings:  //t?A  differed  from  the  other  judges  in  this  point, 
*>ui  we  rauft  be  governed  by  the  dcv^n^  and  not  by  the  fingle 
^^*     It  is  a  right  inherent  in  all  fuprcme  courts :  the  Houfe  of 
Commons  have  always  exercifed  it.  Little  nice  objeftions  of  par^ 
jocular  words  and  forms,  and  ceremonies  of  execution,  are  not  to 
^e  regarded  in  the  acls  of  the  Houfe  of  Commons;    it  is  our 
«u:y  to  prefume  the  orders  of  that  houfe,  and  their  execution, 
^^^  according  to  law.     The  habeas  corpus  in  Murray's  cafe  was  at 
coti^nion  law.     I  concur  intirely  with  my  Lord  Chief  Juftice.  - " 

N'ares  Juflice — I  (hall  ever  entertain  a  moft  anxious  concern 
tor  whatever  regards  the  liberty  ot  the  fnhjctl;  I  have  not  the 
vanity  to  think  I  can  jidd  anv  thing  to  the  weight  of  the  argu- 
ments ufed  by  my  Lord  Chiet  Jullice  and  my  BrcKhers  :  I  have 
attended  with  the  utmoft  indullry,  to  cverj'  cafe  and  argument 
™^^as  been  produced,  and  moft  heartily  and  readily  concur 
with  rr%y  Lord  Chief  Juftice  and  my  Brothers. 

*  he  Lofd-Mayor  was  remanded  to  the  Tower. 

Blaiviy,  Affigncc  of  Bradney  a  bankrupt,   •verfus  Hen-  •Buk.Rep. 
drick  and  others.     C.  B.  ^Ci.  s.  c. 

J^^ D  EB ITATUS  ojfumpfu  for  money  lent  by  the  bank-  \mnagumpfu 
*'Upt  to  the  defendants,  and  upon  an  account  ftated  between  ^^^^^"fbtcd 
^"^^;  judgment  by  m/ <//W/;  and' upon  executing  the  writ  of  bcnwc'n mer- 
chant And  merchant,  the  jury  may  give  intsreii  frooi  the  day  the  account  wis  ftatsd. 

inquiry, 
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inquiry,  the  plaintiff  proved  an  account  dated,  and  a  balance  due 
to  the  bankrupt  Bradncy  of  3597/.  41-  3</.  figned  by  the  de- 
fendants, whereupon  the  jur)'  gave  that  fum,  and  81/.  6s.  &/- 
for  intercfl  (at  the  rate  of  u.  per  cent,  per  annum^  from  the 
time  of  fettling  the  account  till  the  bringing  the  afiion)  in  da- 
mages. And  now  Serjeant  Whitaker  moved  to  fet  the  inquidcion 
afide,  objefting,  that  the  jury  had  done  wrong  in  living  intereft 
Bonb.  119.  *"  ^^''^  ^3^^»  ^^^  ^^^^  ^  ''"'^  ^^  ^^^^  caufe;  upon  (hewing  caufe, 
I  Barnes  149.  Serjeant  Burland  for  the  plaintiff  cited  Vejeys  Reports^  stna  Burro. 
wher^  it  was  laid  down,  that  upon  an  account  ilated  between 
merchant  and  merchant,  it  (hall  carry  imereft  from  the  time  it 
was  liquidated;  and  of  that  opinion  was  the  court,  xnz.  Gould, 
Blackftone  and  Nares  Juftices ;  [abfente  Chief  Juftice  Dc  Grey) 
They  faid  that  when  a  note  is  due,  it  carries  intereft  from  tliac 
time,  fo  likcwifc,  when  money  lent  becomes  due,  it  carries  in- 
tereft from  the  day  it  becomes  payable;  but  for  money  owing  for 
goods  fold  and  delivered,  no  intereft  (hall  be  allowed. 

The  rule  was  difchargcd. 


a  Black.  Rep.  ScOtt  VerfuS  VcTTy.       C.  B. 

7S».  S.  C. 

In  formedat  IN  Jbrmedon,  Serjeant  Burland  moved  for  leave  to  dircontinQCf 
the  plaintiff  A  ^^  payment  of  cofts,  there  being  a  miftake  in  fetting  out  the 
amend*Ilihii  cftate-tail  in  the  writ;  and  had  a  rule  to  (hew  caiife.  Upon 
proceedings  fliewing  caufe  Serjeant  Jephfon  for  the  defendant  alledged,  that 
on  paying  hc  had  bccn  fervcd  with  an  ejcftment  for  the  fame  lands  by  the 
of^n  ricas  plaintiff,  and  had  been  thereby  put  to  cofts  and  charges  which 
meoc.  he  could  not  get,  unlcfs  he  fnould  now  be  allowed  them;  and 

that  upon  payment  of  all  the  cofts  in  the  ejedment  and  the  Jof" 
medon^  he  had  no  objcflion  to  the  plaintiff  s  difcontinuing. 

Per  curiam.  The  plaintiff  comes  to  a(k  a  favour,  and  muft 
pay  both  the  cofts  in  the  gecitnenl  and  the  Jonkedon;  which  wa$ 
confcnted  to  by  Serjeant  Burland,  upon  being  permitted  to 
amend  all  the  proceedings  in  the  Jormedon;  and  a  rule  was  made 
by  confent,  that  the  plaintiff  (hould  be  at  liberty  to  amend  ac-  . 
cordingly. 


TRINIT<^ 


TRINITY   TERM 

11  Geo.  III.  1771- 


J"'^>1:^n  Dawkes  andMary  his  Wife  verfus  Lord  De  Lorane. 
^^i^stJUfcx,  DE  it  remembered,  that  on  the  23d  day  of  Jdnnary^  f"^ 


Draf 


in  Hilary  term,  in  the  11th  year  of  our  lord  tne  parikuil, 
™^>'V%r  King,  John  Dawkts  and  hiary  his  wife,  came  here  into  court  fund  ii  n 
Py     ^ohn  Rayner  the  younger  their  attorney,  and  brought  here  n^g^*'«w 
•*^^c:>  his  Majefty's court,  their  certain  bill  againft  the  right  honour-  Plough" 
*"1^  Henry  Earl  oiDcLorane^  having  privilege  of  parliament,  of  acceptor 
^    I>lca  of  trefpafs  upon  the  cafe,  ^c.  And  there  arc  pledges  of  "f^**  J 
P'^ofccution,  (to  wit)  John  DotdinX  Richard  Roe,  which  faid  bill  S"^' s. 
^ollcDws  inthefe  words;  (to  wit)  To  thejuftices  of  our  lord  the  ^^ . 
^^'Vw-  King  of  the  bench,  MiddUfex,  (to  wit)  John  Dawkes  and  upon  a  w 
^^^ry  his  wife,  by  John  Rayner  the  younger  their  attorney  com-  ting  fupp 
plaii  n  of  the  right  Honourable  Henry  Earl  ot  De  Lorane  having  pri-  ^  ^  *  ^ 
^I^geof  parhament,  of  a  plea  of  trefpafs  upon  the  cafe,  G?^.  for  agr,nft*(] 
^^^t.  whereas  the  faid  Elarl,  before  the  intermarriage  of  the  faid  memkcr 
J^^^^n  with  the  faid  Mary,  (to  wit)  on  tlie  8th  day  of  January  in  ^u'^'J"*! 
yje    year  of  our  Lord  1768,  at  Wejlmnjler  in  the  faid  county  of  accofdYiTa 
*^'i^dUfex,  according  to  the  ufagc  and  cuftom  of  merchants,  made  the  uOge 
■lis  certain  bill  of  exchange  in  writing  with  his  own  hand  there-  <^"^^n™ « 
^*^to  fubfcribed,  bearing  date  the  fame  day  and  year  aforefaid,  ""   ^^ 
^d   then  and  there  direftcd  the  faid  bill  of  exchange  to  one 
^^'ntcihy  Brecknock,    by  the  name  and  dcfcription  ot   Timothy 
-^^cinock,  Efq.  St.  Marv  le  Bone,  and  thereby  required  the  faid 
-^^netky,  feven  weeks  after  date,  to  pay  to  the  faid  Mary  before 
wr  intermarriage  with  the  faid  John  by  the  name  and  defcrip* 
^lon  of  Mifs  Head,  thirty-two  pounds,  and  fcventeen  {hillings 
out  of  JVUliam  Steward'^  money,  as  foon  as  he  fhould  receive  it 
lor  the  faid  earl,  and  then  and  there  delivered  the  faid  bill  to 
^be  faid  Mary,  which  faid  bill  of  cxchantrc  aftcru'ards,  fto  wit) 
^^  the  fame  day  and  year  aforefaid,  at  Wejlminjler  aforefaid,  in 
the  county  aforefaid,  according  to  the  ufage  and  cuftom  of  mcr- 
^'»ant$,  was  Oiewn  and  prefented  to  the  faid  Timothy,  for  his 
1  acceptance 
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acceptance  thereof;  and  the  (alATimoihy  then  and  there, accord- 
ing to  the  ufage  and  cuftom  of  merctunts,  accepted  the  fame; 
and  the  faid  bill  oi  exchange  afterwards  (to  wit)  on  the  firft  day 
of  Mnrc/i  in  the  year  aforcfaid,  at  Weflminficr  aforefaid,  in  die 
county  aforefaid,  was  (hewn  and  prefented  to  the  (aid  Timoihy 
for  payment  thereof,  but  the  faid  Timothy  then  and  there 
wholly  refufed  to  pay  the  fame;  of  all  which  faid  premifes,  the 
faid  earl  afterwards,  ;'to  wit)  on  the  fame  day  and  year  laft  afore- 
faidt  at  M'tjlimnjltr  aforefaid,  in  the  county  aforefaid,  bad  no- 
tice; by  rcafon  whereof,  and  by  force  of  the  ufage  and  cuftom  of 
merchants;  tlic  faid  eail  became  liable  to  pay  the  faid  hlary  be- 
fore her  iruci  marriage  with  the  ixAJohn  trie  faid  fum  of  money 
ill  the  faid  bill  of  cxcliange  contained,  when  he  the  faid  earl 
Ihould  be  thereunto  afterwaids  requefted ;  and  being  fo  liable  the 
faid  earl^  in  confidcration  thereof,  afterwards,  (to  wit)  on  the 
fame  day  and  year  aforefaid,  at  WtJlminJUr  aforefaud,  in  the 
county  aft)i-cfai(I,  undertook,  and  to  the  faid  Mary  then  and 
there  faithfully  promifed  to  pay  to  her  the  (aid  fum  of  money  in 
the  faid  biil  ot  exchange  contained,  when  he  the  {aid car/  (hoald 
be  thereunto  afterwards  requefted. 

2^  Count.  An  indebitatus  ajfumpftt  for  50/.  for  goods  fold 
and  delivered  by  the  faid  Mary  (before  her  faid  intermarriage)  to 
the  carl. 

3^  Count.  A  Quantum  valebant  for  other  goods,  wares  and 
merchandizes,  fola  and  delivered  by  the  faid  Mary  (before  her 
faid  intermarriage)  to  the  earl;  and  the  plaintiffs  aver,  that  the 
fame  were  worth  otlier  50/. 

Ath  Count.  An  indebitatus  a/fum{fit  for  the  further  fum  of 
jo/.  lent  and  advanced  to  the  earl  by  the  (aid  Mary  before  her 
faid  intermarriage. 

^h  Count.  An  indebitatus  ajfumffu  for  the  further  fum  of 
50/.  paid,  laid  out  and  expended  to  and  for  the  ufe  of  the  earU 
by  the  faid  Mary^  before  her  faid  intermarriage. 

Breach.  Yet  the  faid  earl  (although  often  requefted  bjr  the  faid  Mary 

before  her  intermarriage  with  the  faid  John^  and  by  the  fafd 
John  and  Mary  fincc  their  intermarriage)  hath  not  yet  naid  the 
laid  feveral  fums  of  money,  or  any  part  tnereof,  to  tnc  laid  Mary 
before  the  faid  intermarriage,  or  to  the  faid  John  and  Mary\ 
or  either  of  them,  fmce  their  intermarriage ;  out  hath  wholly 
refufed  fo  to  do,  and  ftill  doth  refufe  to  pay  the  fame  to  the  faid 
John  and  Mary ;  whereupon  the  faid  John  and  Mary  fay  the>' 

are 
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^T-^^    injured,  and  have  fuftained  damage  to  the  value  of  joA  aina 
tX^^  srefore  they  bring  fuit,  &r. 

'M.  o  this  declaration,  the  earl  firft  pleads  the  general  ifTue,  non 

iLff^ltM^^npfit^  to  the  whole  declaration,  and  thereupon  ilTue  is  joined. 

Scr  crcandly,  by  leave  of  the  court,  the  tarl  pleads  in  bar,  as  to  the 

fivfl.     count  in  the  declaration,    that  the  faid  John  and  h/Lary 

o^A^T^t  not  to  have  their  aforefaid  a8ion  thereof  maintained  againft 

bim   ;  becaufe  he  fays,   that  the  faid  Timothy  Brecinoci  in  the 

faLid.     declaration  mentioned,  hath  not  at  any  time  hitherto  re^ 

c^i'v^^  any  value  of  the  faid  IV.  Steward's  money  mentioned  in 

tHe     faid  bill,  or  any  part  thereof,  for  the  faid  earl,  but  the  fame 

is    Aili  wholly  unpaid :  and  this  he  is  ready  to  verify :  wherefore 

he   jpTdys  judflrment,  it  the  faid  John  and  Mary  ought  to  have 

tl^cxz-  aforefaid  a£lion  thereof  maintained  againft  him,  &c. 

fV.  Davy. 

IVs  this  plea  the  plaintiffs  demurred  generally,  and  the  defend^ 
•»*  t  j  oined  in  demurrer. 

Ctp^y  cfthe  writingjuppofed  to  be  a  bill  <rf' exchange.  Jet  forth  in  the 
Jirji  count  of  the  above  declaration, 

"  January  8,  1768. 
**     ^^EVEN  weeks  after  date,  pleafe  to  pay  Mifs  Read  thirty- 
•^-^  "  two  pounds  and  feventecn  fliillings  out  of  W^  Stezvara$ 
nioney,  as  foon  as  you  receive  it,  for 

'•  Your  huinble  fervant, 
j^  32.  17X.  ''  De  Lorane. 

Tliis  demurrer  to  the  plea  in  bar  to  the  firll  count  in  the  de- 
claiation,  was  argued  by  Serjeant  Lei^h  for  the  plaintiff,  and 
Serjeant  Davy  for  the  defendant,  in  this  term; 

Serjeant  Leigh  for  the  plaintiff— This  is  an  a£Uon  againft  the 
drawer  of  a  bill  of  exchange  ;  and  it  is  alledfcd  in  the  declara- 
tion, that  the  bill  was  prefented  to  Timothy  Brecknock,  the 
Aawee,  who  accepted  the  fame  on  the  8th  dav  oijanudry  1768; 
and  that  afterwards,  on  the  ift  day  of  March  17O8,  the  bill  was 
Jjrefcnted  to  Mr.  Brecknock  for  payment  thereof,  but'he  then 
refufcd  to  pay  the  fame  ;  fo  that  Lord  De  Lorane,  the  drawer,  is 
liable  to  pay  the  fame,  by  the  ufage  and  cuftom  of  merchants. 

Vol.  III.  t.  I  expea 


%* 
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I  exp^£l  it  will  be  objefled,  that  |his  is  not  a  bill  of  exchangr, 
but  oiiiy  an  appointment,  or  an  authority,  or  an  order  for  Mr. 
Brecknock  to  pay  the  money  out  of  IV.  Stewards  money,  as 
'  ibo'n  as  he  fhoutd  receive  it;  and  that  the  drawer  Loni  De 
Lorane  never  intended  to  make  himfelf  chargeable  by  this  bill, 
for  that  it  is  not  faid  to  he  for  value  reccivta:  but  in  anfwer  to 
this,  the  cafe  of  MackUod  vcrfixs  Sfue  and  others^  in  a  Ld.  Raym. 
1481.  and  2  Stra,  762,  is  like  this  cafe,  where  the  plaintifTde- 
clarcd,  that  A.  B,  drew  a  bill  of  exchange,  dated  s^ih  May^ 
whereby  he  rftquefted  the  defendant  one  month  aftei'  date,  to 
pay  to  the  plaintiff  or  order,  9/.  lox.  *'  as  my  quarterly  half-pay 
*'  lb  Ife  due,  from  the  24th  of  June  to  tlie  s/th  of  Sef^tmber 
**  next  by  advance ;"  and  the  a3ion  was  againlk  the  defendant 
upon  his  acceptance.  It  wtis  obje6ied^  that  this  was  no  bill  of 
exchahgc,  becaufe  it  is  not  to  pay  in  all  events;  and  it  was 
compared  to  the  cafe  of  Jfoceline  verfus  Ltferre^  Ecjler  1  Geo,  1 . 
1  Sera.  591.  B.  -ft.  "  Pray,  pay  out  of  my  growing  fubfiftence,  Qc^  which 
was  adjudged  no  bill  of  exchange,  and  wliich  is  cited  in  %  Ld, 
Raym,  1362.  in  the  cafe  oi  jfenny  verfus  Her  If  ^  which  was  upon 
a  bill  of  exchange  t'hus,  •*  Pray,  pay  to  i/.  1945/-  upon  de- 
'*  mand  out  of  the  money  in  your  hands,  belonging  to  the  oro- 
•  •*  prietors  of  the  Devonjkire  mines,  being  part  of  the  connd^ 
"  ration  money  for  the  manor  of  Wefl  Buckley  ;"  which  was  aid- 
judged  no  bill  of  exchange.  But  in  antwcr  to  thefe  cafes,  it 
was  lu-ged  on  the  other  fide  (in  the  cafe  of  Mackleod  verfus  Snse 
and  others  J  that  the  bill,  in  that  cafe,  was  a  good  bill  of  ex- 
change, for  that  it  was  not  payable  upon  a  contingency,  nor  ou^ 
of  a  particular  fund,  but  was  payable  in  all  events,  and  payable 
to  order,  and  was  drawn  upon  the  general  credit  of  the  (bnawer 
not  out  of  the  half-pay ;  for  it  is  payable  as  foon  as  the  quarter 
begins,  for  the  hali-pay  mentioned  in  the  bill,  which  was  n(H 
to  be  due  till  three  months  after ;  and  of  that  opinion  was  the 
whole  court,  and  the  judgement  of  the  C.  B.  in  Mdcikod  verfuS 
l^V<f,  that  the  bill  was  a  good  bill  of  exchange  was  affirmed. 
[Nola^  the  reporter  did  not  underftand  how  this  cafe  of  Mackleod 
verfus  Snee^  was  in  favour  of  the  plaintiff  in  the  cafe  at  bar, 
for  it  fccms  to  him  to  be  a  cafe  againft  the  prefent  plaintiff. 
Sedquare.'] 

Serjeant  Davy  for  the  defendant.  This  is  not  a  bill  of  ex- 
change. Tor  three  reafo^s ;  ift,  It  is  not  negotiable  not  being 
made  pavable  to  order.  2dly,  It  is  not  drawn  for  value  recavea. 
And  3diy,  It  is  to  pay  out  of  a  particular  fund,  viz.  out  of 
JVilliam  Steward'^  money  as  foon  as  you  receive  it,  which  is 
totally  uncertain. 

1.  Accxurding_ 
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1 .  According  to  the  ufage  and  ciiftom  oi  merchants  it  is  of 
the  very  edence  of  a  bill  of  exchange,  that  it  be  made  payable  to 

fonie  certain  per/on  or  his  order,  or  to  the  order  of  Jome  cep^  l^itcf^   /cy 
iam  per/on  (fo!r  a  bill  of  exchange  may  be,  and  very  often  ia  ^^^^jyi^  /j  / 
made  payable  lo  ike  order  of  the  drawer  himfelf)  but  this  bill  is    ^y—        ^ 
not  made  payable  to  the  order  of  any  pcrfon,  is'  not  negotiable,  '        *^ 
fo  cannot  be  faid  to  be  a  bill  of  exchange,  drawn  accoi'ding  to 
the  uiage  and  cufiom  of  merchants.    See  Mr.  Cunningkam*s  trea- 
life  on  bills  of  exchange,  0c.  and  2  Stra.  lai  1. 

2.  According  to  the  ufage  and  cufton^  of  merchants  (efpeciaHy 
where  you  would  chjrge  the  drawer]  the  bill  muft  be  drawn  for 
value  received^  and  to  ihew  this  there  are  many  cafes  in  the 
^oks,  to  Mod.  or  Lucases  Reports  294,  316.  ^nd  in  Mr.  ^un* 
Oghams  book  many  cafes  cited.     2  Stra.  ifiia. 

3.  This  is  a  bill  made  payable  out  of  a  particular  fund,  which 
i^  held  not  to  be  a  bill  cA  exchange,  according  to  the  yfege  and 
tuftom  of  merchants,  a  U.  Raym.  1361.  jennv  v^rfus  HerU. 
i  Stra,  ^91.    S.  C.  Q  Ld.  Raym,  1563.     HaydocA  verfus  Lynch*, 

*SBff  4  ykner  241.    Pearje  and  Whiotley^  reported  in  no  other 
took. 


.     Serjeant  Davy  further  faid,  That  fuppofe  this  coutd  be  ad* 

Ji&d^ed  U>  be  a  good  bill  of  exchange,  yet  the  drawer  is  not 

*^^ablc  upon  the  drawing  of  the  bill,  nor  until  the  acceptor  has 

*^I«d  in  performing  his  undertaking;  Mr.  Brecknock  the  accep- 

^^»"    lias  undertaken  to  pay  the  ga/.  ijs,  out  of  William  Stew* 

*»^^3  money  as  fbon  as  he  (hall  receive  it  for  Lord  De  Loram^ 

^y^^  has  pleaded  that  Timothy  Brecknock  hath  not  at  any  time 

"itherto  received  any  value  of  the  faid  William  Steward'%  money 

''^cntioiied  in  the  bill,  or  any  pa«t  thereof  for  the  earl;  but  the 

■*nae  is  wholly  unpaid,  which  it  admitted  by  the  demurrer  to  b^ 

^^^^,  fo  that  Breekttock  hath  not  failed  in  performing  his  un* 

^^^ttaking;  and  therefore  the  drawer  is  not  yet  chargeable,   fup« 

Idling  ttus  be  a  good  ImII  of  exchange,  whi^h  the  ferjeant  by  no 

^'E^eans  admitted,  but  infiftcd  it  is  not. 

Serjeant  Leigh  iii  r«ply,  infiAed,  that  tlie  plea  was  iU,  becaufei 
W  Bo(  denying  that  Mrecknoik.  accepted  die  mlU  the  plea  tacitly 
^wits  he  did  accept  the  lame  for  payment,  as  alledged  in  the 
^aration. 

Lord  Chief  ]m1^cz  Dt  Grey — It  is  true,  Brecknock  did  aeeepf 
^  bill  to  pay  out  of  William  Steward's  money  as  foon  as  he 
"^Id  recexTc  it ;  but  n  |bis  a  general  acceptance  tp  pay  in 
«  events? 

P  2  S«rj#il 
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Serjeant  Ltigh  anfwered— That  the  acceptance  is  a  proof  that 
Brecknock  had  received  William  Steward'^  money;  if  he  had 
not  received  ^the  money  of  Steward^  why  did  he  accept  the 
bill  ?  And  if  this  is  only  a  partial,  or  a  conditional  accept, 
ance,  it  muft  be  confidcred  as  no  acceptance  at  all,  and  then  the 
drawer  is  liablCi  He  gave  no  anfwer  to  the  two  firft  obje&ions, 
that  the  bill  was  not  payable  to  order ^  nor  was  made  for  value 
received,  that  I  heard,  but  only  faid,  that  his  brother  Davy  had 
got  all  his  cafes  out  of  Mr.  Cunningham's  book  of  bills  of  ex* 
change,  6?c.  Whereupon  Gould  Juftice  faid,  that  Mr.  Curming- 
ham's  book  was  a  very  good  book. 

Lord  Chief  Juftice  De  Gri^— .The  court  ought  to  be  very 
careful  how  they  lay  down  the  law,  in  cafes  of  bnls  of  exchange^ 
which  fo  highly  concern  trade  and  commerce  ;  and  there£oir  I 
fliall  take  a  few  days  for  further  confideration. 

Gould  Jixdioa — I  was  prefent  at  the  VldBaily  when  a  perfon 
was  indited  for  forging  a  h\}\  of  exchange ;  and  it  appeared  by 
the  bill  fuppofed  to  be  forged,  that  it  was  neither  made  pay- 
able  to  oraer,  or  for  value  received:  all  the  aldermen  then  prefent 
at  the  Old  Baily  laid,  it  was  no  bill  of  exchange ;  fo  the  prifoner 
Avas  acquitted.  In  a  little  book  called  Lex  Mercatoria^  there  are 
various  precedents  of  bills  of  exchange,  fome  with  value  re^ 
ceived,  and  fome  without  thofe  words  ;  but  there  is  not  one  that 
is  not  made  payable  to  order. 

Judgment  for  After  fomc  days  taken  to  confider  this  cafe,  the  Lord  Chief 
the  defend-  Juftice  delivered  the  opinion  of  the  whole  court  for  thettefend- 
^^  ant  to  the  following  efieft.  :  ^ 

LorI  Chief  Juftice  De  Grey — ^The  pleadings  in  this  caufe, 
having  before  been  fully  ftated,  are  well  underftood ;  the  queftion 
arifcs  upon  the  firft  count  in  the  declaration*  viz.  whether  the 
bill  theieta  fet  forth  is  a  bill  of  exchange,  made  according  to 
thecuftom  and  ufage  of  merchants,  fo  that 'an  a£Uon  will  Ue 
thereupon. 

It  was  objcfted  4t  the  bar'  for  th^  defendant,  that  this  is  nof  a 
till  of  exchange,  made  according  to  the  ufagc  and  cuftom  of 
merchants,  for  three  reafons ;  ifi,  Becaufe  it  is  not  made  payable 
to  order;  sidly,  That  it  is  not  drawn  for  value  received;  and 
/<2///y.  That  it  is  payable  out  of  a  fuppofed  fund,  at  a  future 
time,  which  was  uncertain,  and  might  or  might  not  happen. 

We  fay  nothing  upon  either  of  the  two  firft  objedions,  be- 
caufe bur  opinion  that  this  is  no  bill  of  exchange,  is  grounded 
upon  the  lalt  objection  only. 

The    - 
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The  inftrument  or  writing,  which  conftitutes  a  good  bill  of 
exchange,  accorditig  to  the  law,  ufage  and  cuftom  ot  merchants, 
is  not  confined  to  any  certain  form  or  fet  of  words,  yet  it  mull 
have  fome  eflential  qualities  without  which  it  is  no  bill  of  ex- 
change; it  muft  carry  with  it  ^  per/bnal  and  certain  credit  given 
to  the  drawer,  not  confined  to  credit  upon  any  thing  or  fund; 
it  is  upon  the  credit  of  a  perforis  hand,  as  on  the  hand  of 
the  drawer^  the  indorfor^  or  the  pcrjon  who  negotiates  it ;  he  to 
whom  fuch  bill  is  made  payable  or  indorfed,  takes  it  upon  no 
particular  a)ent  or  contingency^  except  the  failure  of  the  general 
perfonal  credit  of  the  perfons  drawing  or  negociatinff  the  fame, 
In  the  prefent  cafe,  the  drawer  did  not  make  this  writing  or  in- 
ftrument upon  his  ovinperfonal  general  credit,  that  in  all  events 
he  would  be  liable  in  cafe  Brecknock  (hould  not  pay  it  out  of  : 

William  Steward's  money  ;  but  both  the  drawer,  and  the  perfbn 
to  whom  payable,  look  only  at  the  fund,  and  no  perfonal  credit 
is  given  to  tne  defendant  the  drawer.  '  * 

It  was  obje£led  at  the  bar,  that  this  bill  is  accepted  by  Breck- 
nock generally,  and  in  ,an  unlimited  manner :  I  anfwer,  if  the 
bill  had  been  drawn  accordingly,  in  a  general  and  unlimited 
Way,  both  the  bill  and  the  acceptance  would  have  been  good ;  but 
^e   acceptance  muft  mean,   that  Brecknock  accepts  it  to  pay 
out  of  Steward's  money  not  out  of  the  drawer* s  money:  and  upon 
^i«  record  it  appears,-  that  Brecknock  has  not  received  any  of 
^f^zaard's  money.     I  think  it  would  be  monftrous  to  fay,  that 
^    Cither  the  drawer  or  acceptor  ought  to  pay  this  32/.   tjs.  out  of 
^'Aeir  own  money.     The  cafe  in  Ld,  Raym,  1481.  is  not  to  pay 
^^ut,  of  a  contingency,  but  in  all  events.     And  there  is  no  cafe, 
*hat  I  can  find,  in  any  book,  wherever  an  aft  ion  would  lie,  as 
^JJpOfi  a  bill  of  exchange,  where  the  fame  was  payable  out  of  a 
J^^ure  contingent  fund.     The  cafe  of  Andrews  and  Franklin^ 
*  Sira,  24.  was  a  cafe  on  a  promiffory  note,  to  pay  within  two 
''Months  after  fuch  a  fhip  is  paid  off,  and  counts  upon   the  fta- 
^^te.     It  was  infifted  that  this  is  not  negotiable,  it  being  upon 
^  contingency  which  may  never  happen ;  but  the  court  held  the 
laying  off  the  fhip  is  a  thing  of  a -public  nature,  and  morally  cer* 
^^^n.     Upon  the  whole,  we  are  all  of  opinion,  that  judgment  as 
^  the  firft  count  in  the  declaration,  muft  be  entered  for  th^ 
defendant. 
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[Sf  poft,  p.  The  Wardcft  and  Comtnonalty  of  the  Myfteiy  of  Grftccrfe  ' 
'*'^  of  the  City  of  London,  vetfus   thfe  Archbiftiop  of 

Canterbury,    and  William  Backhoufe,    Clerk.      In 

quare  im^edit.     C.  B. 

isr»f#.   This  London.  TT RED ERICK,    Archbifliop    6f   CafUetiury,    and 

Vecordisof  ^    Williitm  Backkouft,  Clerk,  werft  fummbnfctt  to  an- 

term  itft?**    f^^^  ^^c  wardens  and  commonaUy  of  the  ittyftery  of  Groccri  tA 

R  11.     '       the  city  6f  London^  of  a  plea  that  they  {)ermit  the  faid  wardehs 

aiid  commonalty,  to  prcfent  a  fit  perfon  to  th*  church  of  Siiint 

770.1. 6.^  Afary  U  B0W,  with  the  churches  of  Saint  Pancr»s  Sdper4ine^  attd 

Allhallows  Honey  Jane^  thereunto  annexefT^  Whieh  i^  Vacant,  and 

belongs  tothe  gift  of  the  faid  U-afdefts  ahd  comtndnaUy*  as  thev  fay; 

The  decia-      ^"^  whcreupon  the.  faid  wardens  and  comrtiortaUy  by tiearge  fVard 

rat'on  fcti       their  attorney  fays,  that  the  faid  wardens  and  commonahy  of 

foiih,  that     the  tiiy^tfy  of  Grocers  of  the  city  of  LondOH,  were  feifed  ol  the 

veiefcTfcd  in  ^dvowfon  of  the  church  oiMlhallom  H^Hey-iAne,  in  the  city  of 

fee  of  the  ad-  London^  as  of  one  in  grofs  by  itfelf,  as  of  fee  and  right ;  and  be- 

▼owfon  of      ing  fo  feifed  thereof,  they  the  faid  Wardens  and  commonaltv,  ofi 

in  grofi  5  fented  to  the  faid  church,  then  bemg  vacant,  one  Thomas  Hiiir 
that  on  ayth  ckin/oH^  their  Clerk,  who  on  the  prefcntaliofl  of  the  faid  war-' 
March  1763,  ^        j^^j  commonaltv  was  admitted,   inftituted,  and  indufied 

theyprefent-    .  ,       -  .       .      ^  .  -  •        •      .•  r  1  r 

ed  thereto  into  the  lamc,  m  the  time  of  peace,  m  the  time  ot  our  late  10- 
Thomas  ^  vereign  lord  King  Charles  the  lecond ;  and  the  faid  wardens  and 
whf Im'tdl  con^n^onally  further  fay,  that  the  Archbifliop  of  CanUrbury  was 
mitted.&c.'  feifed  of  the  advowfon  of  the  church  of  Saint  Mary  U  Bow,  as 
that  the  arch-  of  One  in  gTofs  by  itfelf,-  as  of  fee  and  right,  in  right  of  his 
c^terb^  archbifhoprick  p  and  being  fo  feifed  thereof,  W^'f/A'tfrn  Juxofi  then 
wai  feifed  in  Archbifhop  of  Canterbury ^  on  the  16th  day  of  Odfofef*,  in  tlic 
frf  of  the  ad-  year  of  our  Lord  1662,  in  right  of  his  archbilhoprick,  collated 
M^r^^le*Bow*  ^^^^  '^^^  ^^^  mentioned  church,  tlien  being  vacant,  on  one 
in  |J!)fi,  irT'  George  Smallwood,  his  Clerk,  and  did  place  and  indu£l  him  into 
right  of  hit  the  corporeal  poffeffion  thereof;  and  the  faid  wardens  and  conl- 
•rchbifliop-  iixonahy  further  fay,  that  the  fjiid  archbifhop  was  feifed  of  the 
tl»t  William  advowfon  of  the  church  of  Saint  Pane ras  SoperJane,  as  of  one 
Joxon,  then  in  grofs  by  itfelf,  as  of  fee  and  right,  in  right  of  his  arch- 
"**^h'*74  bifhoprick;  and  being  fo  feifed  thereof,  the  faid  William,  then 
oaob?r  archbifliop  ol  Canterbury,  on  the  loth  day  oi  June,  in  the  year 
i66i,  col-     of  our  Lord  1662,  in  right  of  his  archbifhoprick,  collatea  the 

latrd  it  on 

George  Smal^wood;  that  the  fame  archbishop  was  feifed  of  the  advowfon  of  SLP^ncrasSoperlaoey  in 

fee  10  ^>ti%i  in  like  right,  and  lo^i  of  June  1661,  coiUccd  it  00  Samuel  Dillingham  \ 

faid 
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faid  laft  mentioned  church,  then  being  vacant,  on  one  Samuel 
DUlittgkam  his  Clerk,  and  did  place  and  indu£l  him  into  the 
corporeal  pofleflfion  thereof ;  and  the  faid  wardens  and  com- 
monalty, and  the  faid  archbifhop  being  fo  refpeftively  feifcd  of 
the  advowfons,  of  the  faid  churches  as  aforcfaid ;  and  the  faid  ^^^  ^  ^^^'^ 
churches  being  refpedively  fo.fuli  as  aforefaid,  as  well  the  faid  deftntyedby 
church  called  Allhallows  Honey-lanr^  as  the  faid  churches  called  fire. 
Saint  Mary  U  Bow,  and  Saint  Pancras  Soper-lane,   were  burnt 
down  and  deftroycd  by  fire ;   and  thereupon  by  a  certain  aft  of 
-parliament,  made  in  the  parliament  of  our  fovereign  lord  Charks 
the  fecond,  late  King  of  England^  at  WeRminJUr^  in  the  twenty-  Aftdiliere. 
fecond  year  of  his  reign,  intituled  an  additional  aft  for  rebuild-  "P^»»  ^  • 
ing  of  the  city  of  Lonaoriy  uniting  of  parifhes  and  rebuilding  of  the  cn^^  ii  m 
cathedral  and  parochial  churches  within  the  faid  city  ;  it  was,  tnaacd^  ib^ 
amongft  other  things,  enaaed.that  the  pariQies  of  Saint  Mary  k  ^^m^^vi 
Bow,  Saint  Pancras  Soptr-lane,  and  Allhallows  Honey-lane,  (hould  jjjj!*^  ^ 
be  united  into  one  parifli,  and  the  churchtheretofore  belonging  to  Paocm  So- 
the  faid  parifli  of  Saint  Mary  U  Bow,  fliould  be  the  parifti  church  f^  '»«»«t  md 
of  the  faid  parifhes  fo  united ;  and  it  was.  by  the  fame  aft  provided,  ^JJJj^JJ,', 
that  notwithftaiiding  fuch  union  asaforciaid,  each  and  every  of  ^tooMbe    ' 
^^^  parifhes  fo  united,  as  to  all  rates,  taxes,  .parochial  rights,  awted^  «d 
chai^jcs  and  duties,  and  all  other  privileges,  liberties  and  re-  ^,^ 
Refits  whatfocver,  other  than  what  were  therein  before  men-  /bmHd  be  the 
tioned  and  fpecified,  (hould  continue  and  remain  diftinft,  and  as  p^rHh  chorch 
theretofore  they  were  before  the  making  of  that  aft;   and  tliat  <>^!^«^J*»«« 
^e  feveral  and  refpeftive  patrons  of  the  faid  churches  fo  united,  Thatth«re. 
^ould  and  might  prefent  by  turns  to  that  church  only,  which  by  fptdive  p». 
^^  aft  was  appointed,  to  be  rebuildedand  eftablifhcd  for  the  pa-  ^^'jJI^^  ' 
""*  church  of  the  pariflies  fo  united  as  aforefaid;  the  firft  pre-  fo  united, 
lentation  to  be  made  by  the  patron  of  fuch  of  the  faid  churches,  Apuld  aurf 
the  endowments  whereof  were  of  the  greatefl  yearly  value,   as  ^^  f«ft»t 
t^y  ,thc  faid  aft  of  parliament  more  fully  appears;  by  virtue  of  tKarThuf^ 
yhich  faid  aft  of  parliament,  the  faid  Archbifhop  of  Canterbury  only  5  the 
"*  ""ight  of  his  (aid  archbifhoprick,  and  the  faid  wardens  and  ^^?  '^'*^ 
<^omTnonalty,  became  feifed  of  the  faid  advowfon  of  the  faid  Sadeb^the 
church  of  Saint  Mary  le  Bow,  with  the  churches  oJF  Saint  Pan-  H^ronof  fuch 
^/as  Soperlane,  and  /lllkallows  Honey  Jane,  as  of  one  in  grofs  by  **u'^J***,^- 
'H^lf.  as  of  fee  and  Vight,  and  were  intitlcd  to  prefent  to  the  end^wtT 
«td  ch\irch  of  Saint  Mary  le  Bow  in  turns  as  aforefaid,  when  the  whereof  weite 
**ta  church  (hould  become  vacant ;  and  the  wardens  and  com-  °^'^*  greitfeft 

virtae 
whereof  the 

^     -^^  ^^«*..  w.  V..W  ,Jd  George  Smallwood  the  laft  incumbent  of  ■'^^'*^**<^^ 

f*?^   church,  by  reafon  whereof  JVUltam  Sancrpft,  then  arch-  becJmc"fc*d 

"liop  of  Canterbury,  on  the  23d  day  of  September  in  the  year  of  of  theadvow- 

^.  ■   fon  of  Bow 

|•^j^■*^h^  and  the  other  two  in  fee,  as  of  one  in  grofs,  and  intitled  to  ptefent  to  BowChutch  as  afore- 
mj^        That  after  the  ft^tute,  the  chuich  of  Bow  became  racant  by  the  death  of  George  SmaUwood* 
^chttihof  tocroiT>  00  the  t3d  tf  ^ept.  1679,  collated  Tinwihy  Puller. 

I  4  our 
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pur  Lord  1679,  as  In  his  firft  turn  in  right  of  his  archbifhoprick, 
collated  the  faid  church  fo  being  vacant,  on  one  Timothy  ruller^ 
his  clerk,  and  did  then  and  there  place  and  indu£l  the  faid 
Timothy  Puller  into  the  corporeal  pofleflion  of  the  faid  church  in 
the  time  of  peace,  in  the  time  of  our  late  lord  King  Charles  the 
Th*tdie  fecond :  and  the  faid  wardens  and  commonalty  further  fay,  that 
caiM  ▼acint  ^^^  '^^^  church  afterwards  became  vacant  by  the  death  of  tlie 
\>y  the  death  faid  Timothy  Puller^  whereupon  John  Tillotfon^  then  Archbifliop 
®^P"'!";»n*  ol  Canterbury^  on  the  21ft  Ady  tA  November^  in  the  year  of  our 
Tniotfon**wi  ^^^ ^ ^93»  ^  ^^  '^'^  fecond  turn  in  right  of  his  faid archbifhoprick, 
the  sift  Nov.  collated  the  faid  church,  fo  being  vacant,  on  one  Samuel  Bradford^ 
1691,  as  in  his  clerk,  and  did  then  and  there  place  and  indu£l  the  faid&nnic^ 
^11  coiuted  ^^^o^d  into  the  corporeal  poffeffion  of  the  faid  church,  in 
Samuel  Brad-  the  time  of  peace,  in  the  time  of  pur  late  fovereigns  Kinj;  IVilliam 
ford,  who  waa  andQueeuM^r^;  and  the  faid  Samuel  Bradford  fo  beinginthe  faid 
c^a'tedWAop  ^^"^^h  as  aforefaid,  he  the  faid  Samuel  Bradford  was  afterwards 
ofRocheftcr,  rightfully  and  canonically  created  and'confecrated  bifhop  of  the 
andthechurch  biflioprick  oi  Rocfiejler  :  and  the  faid  church  became  vacant  by 
Sm^**Ja^f  *^^  promotion  of  the  faid  Samuel  Bradford  to  the  faid  bilhoprick 
whereby  fCin^  of  Roc/ie/ler,  whereby  his  faid  late  majefty  King  George  the  firft, 
Geo,  I.  bjr  by  reafon  of  his  royal  prerogative  annexed  to  his.  crown  of 
tive^^oTThe  ^''^^^  Britain,  became  intitled  to  prefent  a  fit  perfon  to  the 
•lothofjuly  church  aforefaid,  fo  vacant ;  and  thereupon  his  faid  majefty,  Tiy 
J720,  pre-      reafon  of  his  royal  prerogative  aforefaid,   on  the  10th  day  of 

Safl^lfuOe^  ^"^'  ^^  ^^^  y^^^  ^^  ^"^  ^^^  *7^°'  prefented  one  Samuel  jUfle^ 
to  Bow  dodor  in  divinity,  his  clerk,  to  the  faid  church  oi  Alary  le  Bow^ 

church  with  with  the  churches  of  Saint  Pane r as  Soper-lane,  ^ni  AllhalloaKS 
*h*  **h**'  ^^^  Honey 'lane,  who,  on  the  prefentation  of  his  faid  late  majefty  King 
whTwVs  George  the  firft,  was  admitted,  inftituted  and  indufted  therein, 
•dmittsd,  tec.  m  the  time  of  peace,  in  the  reign  of  his  faid  late  majefty ;  and 
and  who  waa  the  faid  *SaOTa<f/ L^  being  fo  clerk  of  the  faid  church,  he  the 
created  bilhop  '^^^  Samuel  Ljfle  was  afterwards  rijjhtfuUy  and  canonically  created 
ofSaioc  and  confecrated  bifhop  of  the  bilhoprick  of  Saint  A/aph,  and 

^^^  the  laid  church  became  vacant  by  the  promotion  of  the  faid 

King'o^."*.  5tf;w«rf  LJl^.  to  the  faid  biftioprick ;  whereupon  our  late  fovc- 
byhisprero-  reign  lord  King  George  the  fecond,  by  virtue  of  his  royal  pre- 
*6  h'*  **?  rogative  annexed  to  his  crown  of  Great  B^ritqin,  became  intitied  to 
>744M»^re!  p^'cfcnt  a  fit  perfon  to  the  church  aforefaid,  fo' vacant;  whereupon 
Rented  Do^or  our  f^id  late  kinjT,  by  reafon  of  his  royal  prerogative  aforefaid,  on 
Thomas  the  1 6th  day  of  Afiril  in  the  year  of  our  Lord  1 744,  prefented  one 
i;irTm."«!.1r     Tkojnas  Newton,  doftor  in  divinity,  his  clerk,  to  the  faid  church  of 

|iKe  manner,     o'lr         t    n  1  r  r>    •       t\  e*         '  i 

who  wit  ad-  oaint  Mary  le  Bozu,  with  the  churches  of  Saint  Pancras  Sober -lanc^ 
milted,  *c.  and  AUhallaws  Honey  lane,  who,  on  the  prefentation  ot  his  faid 
late  Majefty,  was  admitted,  inftituted  and  jndufted  therein  in  the 
That  after-  time  of  peacc,  in  the  time  of  our  faid  late  King;  and  a&er- 
vrardi  ^he      wards  the  faid  church  became  vacant,  by  the  free  rcfignation  of 

church  be- 

t  <me  vacant  by  the  fi-ee  refignatton  of  Do^of  Newton,  and  it  yet  void ;  by  reafon  ^hereof  it  bekmft  to 
the  plaintiffa  in  their  tomi  bein|  the  third,  tQ  Piefepc  a  fit  pcrfoo,  bot  the  deftndanb  binder  tbem. 

'^  *  the 
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the  liiA  Thomas  Newton^  and  yet  is  void,  by  reafon  whereof  It 
belongs  to  the  faid  wardens  and  commonalty  in  their  turn,  being 
the  third  turn,  to  prefcnt  a  fit  perlon  to  the  faid  church  fo  void; 
yet  the  faid  archbijhop  and  William,  unjuftly  hinder  them  from 
prefenting  a  fit  perfon  to  the  faid  church;  whereupon  the  faid 
wardens  and  commonalty  fay  that  they  are  injured  and  have  fuf- 
tained  damage  to  the  value  of  200/.  and  therefore  they  bring 
fiiit»&c. 

And  the  faid  archhijkop  atid  TVilliam  Backhoufc,  by  John  Ver-  The  aitli. 
•  non  their  attorney,  come  and  defend  the  wrong  and  injury  when,  ^'^^J^"*' 
&r.  and  the  faid  archbipiop  faith,  that  the  faid  wardens  and^       ^' 
commonalty  ought  not  to  have  their  faid  a£lion  againft  him ; 
.    becaufe  he  fays,  that  the  declaration  aforefaid,  and  the  matters 
therein  contained,  are  infuRicient  in  law  to  enable  the  faid  war^ 
dens  and  commonalty  to  have  or  maintain  their  faid  a6lion ;  to 
vrhich  faid  declaration,  in  manner  and  form  as  the  fame  is  above 
made,  he  the  faid  archbrjhop  is  under  no  neceflity,  nor  is  he  in  any 
manner  bound  by  the  law  of  the  land  to  anfwer  ;  and  this  he  is 
JTcady  to  verify :  wherefore,  for  want  of  a  fufficient  declaration  in 
^^^  behalf,  the  faid  archbijhop  prays  judgment,  and  that  the  faid 
hardens  and  commonalty  may  be  barred  from  having  their  faid 
?3ion  againft  him.     And  the  faid  WiUiam  Backhoufe  fays,  that  he  The  other de^ 
j?  parfon  of  the  faid  church,  imparfoned  in  the  fame  on  the  pre-  ^ift"',*^*** 
fcntation  of  the  {diiA  archbijlwp^  and  that  the  faid  wardens  a»^  that  hfupv- 
^^Tnonalty  ought  not  to  have  or  maintain  their  faid  aftion  againft  fonofthe  raid 
Wnrj  ;  becaufe  he  fays,  that  true  it  is,  that  the  faid  wardens  and  ^l*"f7nutio?* 
^^'^m.mionaUy  were  feifed  of  the  ad  vow  fon  of  the  church  of  -^/- of*thc  arch- 
^^ows  Honey 4ane,  and  prcfented  thereto  the  faid  Thomas  Hut-  blfliop,  that 
^f^^on,  as  in  the  faid  declaration  mentioned;  and  that  the  then  ^u^fj^^jj^f^ 
^^J^^bijhop  oi Canterbury  was  feifed  of  theadvowfon  of  the  church  haveihet* 
w  ^Siiw/  Mary  le  Bow,  and  collated  the  fame  church  on  the  faid  aaion. 
r^^^gc  Smallwood,  as  in  the  faid  declaration  mentioned ;  and  alfo  ^^JJ**.^** 
ti^t  the  fame  archbijliop  was  feifed  of  the  advowfon  of  the  church  \^iSof^jl^ 
^^  Saint  Pancras  Soper4ane,  and  collated  the  fame  church  on  hallows  Ho- 
^•^    faid  Samuel  Dillingham,  as  in  the  faid  declaration  mentioned  ;  ftcy-laoc.tnd 
1^^  that  the  faid  three  churches  were  deftroyed  by  fire  ;  and  that  Hut^hinfon; 
jy  '^he  faid  aft  of  parliament  it  was  enaSed  in  fuch  manner  and  that  thcarch- 
Win  as  in  the  faid  declaration  is  alledged  ;  and  that  thereupon  ^'*.^°P  V* 
^"^    faid  arckbjjkop,  and  the  faid  wardens  and  commonalty,  be-  church^,  aaT 
^^Tie  feifed  oi  the  faid  advowfon  of  the  faid  church  ot  Saint  collated* 
"^ry  U  Bow,  with  the  churches  of  Saint  Pancras  SoperJane,  Smaiiwood; 
?^d  Allhallows  Honey 4ane,  and  were  intitled  to  prefent  thereto  ^ Jl^p  ^, 
*^    fuch   manner    and   form   as    in  the  faid  declaration  men- feifed  of  Su 

Pancras  So- 
P*'-Une,  and  collated  Dillingham;  that  the  three  churches  were  burnt;  and  that  by  ftaiutr  it  was 
-^^^^asin  the  declaration  ;  and  that  thereupon  the  archbi/hop  and  plaintiffs  brcame  feifed  and  in- 
^^*^  to  prefeaty  as  in  the  declaration }  tnd  (hat  Bfow  church  became  vacant  by  the  death  of  Souil-* 

tioncd ; 
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tioncd  ;  and  that  the  faid  church  of  Sainl  Maty  U  Bato  became 
vacant  by  the  death  of  tlie  faid  Gtorge  Smalltvood^  as  in  the  Cud 
declaration  is  alledged:  but  the  faid  William  Backkouft  further 
fays,  that  at  the  time  of  making  the  faid  a£l  of  parHaitienl,  the 
endowment  of  the  faid  church  of  Saint  Mary  k  Bow  was  of 
greater  yearly  value  than  the  endowment  of  the  faid  church  of 
Allhallows  lioney^anc,  or  of  the  faid  church  of  Saint  Pancras 
Soper-ldne  ;  and  ths^t  the  endowments  of  the  faid  church  of  Atl^ 
hallows  Honey-lane  then  was  of  greater  yearly  value  than  the  faid 
church  oi  Saint  Pancras  Sof>er-7ane;  (tnat  is  to  fay)  the  endow- 
ment of  the  faid  church  of  Saint  Mary  U  Bow  then  was  of  the 
Jrcarly  value  of  33/.  i2i.  3^.  halfpenny,  the  endowment  of  tlie 
aid  church  of  Althallows  Honey-lane  then  was  of  the  yearlv  value 
of  19/.  31.  ad,  and  no  more ;  and  the  endowment  of  the  faid 
church  of  Baint  Pancras  Soper-lane  then  was  of  the  yearly  value 
of  13/.  6i.  &/.  and  no  more;  (to  wit)  at  Ixndon  aforefaid,  in  the 
parilh  of  Saint  Maiy  It  Bow^  in  the  ward  of  Clteap :  by  reafon 
whereof,  and  according  to  tlie  form  and  effeft  of  the  faid  aft  of 

Earliament,  the  faid  archbijhop  of  Canterbury  for  the  time  being 
ecame  and  was  intitled  to  prefent  to  the  faid  church  of  Saint 
Mary  le  Bow  in  the  fir/l  turn^  tlie  faid  wardens  and  commonalty  in 
thtjecond  turn,  and  the  archbijhop  oiCanterbury  for  the  lime  being 
in  the  tJiitd  turn^  when  and^s  the  fame  church  ihould  become 
vacant :  and  the  faid  IVdbam  Backhouje  further  fays,  that  ti^e  it 
trchW&ap'for  is»  that  the  faid  WUitam  Sancroft,  then  arckbijliop  of  Canterbury, 
thj  time  be-  on  the  faid  vacancy  by  the  death  of  the  faid  George  Smallwo&d^  did 
in  his  turn,  being  the  firft  turn,  in  right  of  his  faid  (irchbi/hoprick^ 
collate  the  faid  church,  fo  being  vacant,  on  the  faid  Timothy  Pul- 
ler his  clerk,  and  did  place  and  indufl  him  into  the  corporeal 
})cffeflicn  of  the  fame,  as  in  the  faid  declaration  is  above- at- 
edged;  and  that  the  fame  church  afterwards  again  became  vacant 
by  the  death  of  the  faid  Timothy  Puller;  but  the  faid  Wtlliam 
^^^KhiA**  '^  iSflf iA(?tt^  fays,  that  thereupon,  and  according  to  the  form  and 
ScdiinT^rn.  effeft  o\  the  faid  aft  of  parliament,  it  belonged  to  the  faid  war- 
Thai  true  it  dens  and  commonolly  to  prefent  to  the  fame  church  fo  being  va- 
Vfl!^*sr^^'  ^^^^  ^^  ^^^*^  ^yxxn,  being  the  fecond  turn,  and  the  fame  vacancy 
cft>^f«fi  tbe  ^^^^  *^^^  there  being  the  fecond  vacancy  of  the  fame  church  after 
^ath  6JF  the  making  of  the  laid  aft  of  parliament;  but  that  the  faid  Jfohn 
aT^'T^fi  ft  ^'^^V^'**  ^^^c"  archbijhop,  having  no  lawful  title  to  collate  the 
tarn'coibite^  '^"^^  chufch  ih  that  tum,  but  ufurping  upon  the  faid  wardens 
Fuller;  and  and  commonolty,  did  collate  the  fame  church,  fo  being  vacant* 
*ihf' h*h  on  the  faid  Samuel  Bradford,  and  did  then  and  there  place  and 
came^  vacant   i'^^^S  ^im  into  the  corporeal  po(feflion  of  die  fame  church,  in 

bv  ihe  death 

of  P«lkr  \  b«tthst  thereupon,  according  to  the  faid  (latute,  it  belon^d  to  plaintiffs  to  pctliint  in  tbdr 

iccoad  turo{  bst  that  Archbiibop  TiUdtfon  coIiuccU  OradlWd|  by  i^rpatioa. 


>a3  in 
tht  declara- 
tion. But  he 
further  £iya| 
that  Bow 
cbvrcb  Wit 
of  greater  va- 
Ise  than  ei- 
ther of  the 
other  two 
churches  \ 
and  that  the 
chuichof 
Allhallows 
Uoficy-lane 
waadr  gRater 
%alue  than 
St.  Pancras 
Soper-lane  } 
that  is  to  fay. 
Bow  church 
33I.  I  as.  3d. 
Aalfpcnny* 
AUhallows 
J9U  3s.  9d. 
St.  Pancras 
I3l.6».  8d. 
and  no  more 
fv  atuium 
rtfp;£^ively. 
By  reafon 
whereof  the 


lag,  became, 
intitled  to 
prefent  to 
Bow  church 
in  the  Arft 
turn,  the 
plaintiff's  in 
the  fecond 
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the  tltat  of  peace,  in  the  time  of  our  faid  late  Sovereign^  King 
JVUHmm  and  Queen  Mary ;  and  the  faid  Samud  BnidforSfo  being  T6tt  Bnd. 
in  the  faid  church  as  aforelaid,  he  the  faid  Samuel  Bradford  wais  ^i^'"*  ^ 
afterwards  rightfulljr  and  canonically  created  and  confitcrated  church,  was 
hjkbp  of  the  biflioprick  of  Rochejltr;  and  the  faid  church  be-  createAi- 
came  vacant  by  the  promotion  of  the  faid  Samud  Bradford  to  ^^^^^^ 
ihe  faid  biflioprick  of  Rock^kr^  whereby  hit  faid  late  raajcfty  •*****• 
King  Georgt  the  Firft,  by  reafon  of  hit  royal  prerogative,  an'- 
nexed  to  the  crown  ol  Great  Britain^  became  imitled  to  |»refent 
a  fit  perfon  to  the  fame  church  fo  vacant ;  and  thercuppa  his  faid  ^^ff[^^ 
majeily,  by  reafon  of  his  royal  prerogative  afore&id^  on  the  £ud  ???^!  ,^ 
10th  day  of  7ii/y,  in  the  faid  year  of  our  Lord  1720,  prefdnted  1710,  4*M 
one  Samuel  U/k^  do6lor  in  diviniiyi  his  clerks  to  the  faid  church  prerogative, 
of  Saint  Mary  U  Bow,  with  the   churchei  of  SaiiU  Pancras  K^Si^j- 
S9btr4ane,  and  MhaUowT  Honey-lanes  who,  on  the  DtefentatioH  whow  Su 
of  his  faid  late  majefty  KingG^^r^^  the  Firft,  was  admitted^  ilt"-  mitced,  &«. 
ftituted  and  inducted  therein,  in  the  time  of  peace,  in  the  reign  ^nd  Doa«r 
of.hif  late  majefty;  and  the  faid  &2wii«/lj/2if,  being  fo  clerk  of  the  f,c^',S^cS^ 
laid  church,  he  the  faid  SarHud  LJk  was  ai'tcrwards  rightfully  and  fudchurdu 
Cinonicallj  created  and  confecrated  hjhop  of  the  bifhopri^k  of  J"  '^jj^ 
Sfdnt  Afaph  ;  and  the  faid  church  became  vacant  by  the  promo-  aSoL 
tkm  of  the  faid  5a/7f ff^  i>/(Z^  to  the  faid  biffioprick,  whereupon  AndRiog 
our  late  fovereign  lord  King  George  the  Second,  by  virtue  of  his  C«orge  *d, 
toval  prerogative  annexed  to  his  crown  of  Great  Britain^  became  ^'J  JJJ^ 
intitled  to  prefent  a  fit  perfon  to  the  faid  church  fo  vacant ;  of  April 
whereupon  our  faid  late  King,  by  reafon  of  his  royal  prerogative  i744»  pj«- 
rforcfaid,  on  the  x6th  day  of  April,  in  the  year  of  our  Lord  1744,  ^"JJif*^ 
prefented  one  Thomas  Newton^  doctor  in  divinity,  his  clerk,  to  tte  v»m  adauited, 
W  church  of  Sai.U  Mary  le  Bow,  with  the  churches  of  Saint  *«. 
Pancras  Soper^ane,  and  Mlhallozcs  Honey  Mite:   who,  on  the 
P'^fentation  of  his  faid  late  majefty,  was  admitted,  inftituted 
•nd  indu&ed  therein,  in  the  time  bf  peace^  in  the  time  of  our 
'■id  late  lord  the  King ;  and  afterwards  the  fame  chUrch  became  imi  1 
vacant  by  the  free  refignation  of  tlie  laid  Thomas  NeOiton,  by  ^  ^ 
[?fon  whereof  it  then  belonged  to  the  faid  prefent  archUfliop  in 


vacant  by  the  free  refignation  of  tlie  laid  Thomas  Netuton,  by  '[''JV^ 
j^fon  whereof  it  then  belonged  to  the  faid  prefent  archUJiop  in  ct^HSllit 
^  turn,  being  the  third  turn,  to  collate  the  lame  churcii  on  a  by  tliti«at« 


f^  perfon;  and  that  thereupon  the  faid  ptefent  arckbijkop  col-  !?S!"^ 
«^ed  the  fame  church,  fo  being  vacant,  on  hint  the  faid  mUiam  l^^^ 
^kkonfe^  his  clerk,  and  did  then  and  there  place  and  induft  hirh  fon  «h««Tof 
>nto  the  coqjoreal  pofleflion  of  the  fame  church«  in  the  time  of  '«tWi<M»^  to 
Pj^ce,  in  the  time  of  out  lord  the  now  King,  before  the  ifTuiAg  ^hUiSTto 
^\  (he  faid  writ  of  the  faid  wardens  and  commonalty ;  and  the  prerem  m  Wt 
^d  William,  by  reafon ,  thereof ,  from  thenceforth  hitherto  th»«»t*"»i 
"^h  been,  and.ftill  is,  parfon  of  the  lamt  chUrch  impaffoned  in  JJJjj'Jj^  y^ 

.  .  coHmH  the 

^Knd«nt  B^kooiV,  befnre  the  liTums  of  the  writ  of  the  plaintiffs;  by  rcaibri  whereof  llicltteiilft  H 
"^  ^Ida  imf  arfiliied  vif the  chmith;  ni  thit.  Sec,  i^tieitfbre»  ««. 
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^hc  fame  on  the  collation  of  the  faid  archbijhop:  and  this  the. 
faid  William.  Backhoufe  is  ready  to  verify :  wherefore  he  prays 
judgment  if  the  faid  wardens  and  commonalty  ought  to  have  their 
aforefaid  a£lion  againft  him,  &c. 

JV.  Jkphfon. 

Plantfflfijoln      AxiA  Hit  {zjlA  wardens  and  commonalty  fay,  that  the  faid  dc- 

•°.^"?JJ^'    .claration,  and  the  mauers  therein  contained,  are  fufficient  in 

a^Ufliop,     ^^^  f^^  them,  the  faid  wardens  and  commonaUy^  to  have  and 

mdpny         maintain  their  aforefaid  a£lion  againft  the  faid  atchbijhop:  which 

judgment  and  f^j  J  matters  the  iaid  wardens  and  commonalty  are  ready  to  ve- 

«i€Ub!^.     "fys  and  fince  the  faid  archbijhop  hath  not  given  any  anfwer 

thereto,  the  faid  wardens  and  commonalty  prav  judgment,  and  a 

writ  to  the   faid  archbijhop^   for  that  the    (aid  archbijhop    is 

named   in  the  original  wnt  of  the  faid   wardens   and  com- 

moncdty. 

Tbe  pfaio.  And  as  to  the  faid  plea  of  the  faid  William  Backhouje^  by  him 
**£*  V?^k*  ^^^^^  pleaded,  the  faid  wardens  and  commonalty  fay,  that  thev, 
Lttfel  fay',  "^Y  TCafon  of  any  thing  in  that  plea  allcdged,  ought*  not  to  6e 
tfcey  ought  precluded  from  having  their  aforefaid  a£lion  againft  the  faid  Wil^ 
wid^be  ■ '"•  ^^^"'^  protefting  that  the  endowment  of  the  faid  church 
uttfe  prouft.  ^f  AlUiallows,  Honey-lane^  was  not,  at  the  time  of  making  of  the 
lag,  that  faid  a6l  of  parliament,  of  greater  value  than  the  faid  church  of 
AUhaUowf  Saint  Pancras  Soperjane;  protefting  alfo,  that  the  faid  John 
wM°^tl'at'  TiUot/bn,  archblfliop  of  Canterbury,  in  the  faid  plea  mentioned, 
the  time  of  did  not  ufurp  upon  the  faid  wardens  and  commonalty,  in  manner 
naking  faid  and  form  as  the  faid  William  Backhouje  hath  above  in  that  plea 
rc«crv*loc  allcdged;  for  a  replication  in  this. behalf,  tht  {dXA  wardens  and 
than  St.  Pan-  commonolty  fay,  that  the  faid  church  became  vacant  bv  the  free 
cra$;ofoteft.  refign«tion  of  the  faid  Thomas  Newton,  and  yet  is  void;  by  rea- 
AfchbUhop*'  ^^^  whereof  it  belongs  to  the  faid  wardens  and  commonalty  in 
TiUttfon  did  their  turn,  being  the  third  turn,  to  prefent  a  fit  perfon  to  the 
Bot  ufarp  faid  church  fo  void ;  vet  the  faid  archbiftiop  and  William  un- 
■uiniSi.  j^^^y  hinder  them  from  prefenting  a  fit  perfon  to  the  faid 
For  lepii'ead.  church,  as  the  faid  wardens  and  commonalty  have  above  in  their 
•o,  the  plain,  faid  declaration  alledged ;  without  this,  that  it  belonged  to  the 
^'church**'  ^^^^  wardens  and  commonalty  to  prefent  to  the  faid  church  at  the 
Wcamc  va-  fecond  tum,  when  the  fame  became  vacant  by  the  death  of  the  . 
cant  by  the  laid  Timothy  Puller,  in  manner  and  form  as  the  {aid  William 
^^"^^^  Backhouje  hath  above  in  that  plea  alledged;  and  this  they  are 
Ion,  and  it  ready  to  verify :  wherefore  they  pray  judgment  and  a  writ  to  the 
l^bmgsto  faid  archbifhop,  together  with  their  damages  by  reafon  of  the 
idfcnf?!!^  faid  impediment,  to  be  adjudged  to  them.  &c. 
their  thifd  J'  Burland. 

torn,  yet  the 

•rchUihop  and  defendant  hinder.  rheiB.  Without  thii,  that  it  belonged  to  plaintiffs  to  prefent  at  tbe 
fecond  torn  W|i«a  the  chuich  btcvne  ficaat  by  the  deitth  of  PulleTi  ai  Backhoufe  has  alledged  in 
Iwplct. 

And 
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And  the  Taid  William  iSackhouft  faith,  that  the  faid  plea  of  the  The  ^efeii.  ' 
faid  wardens  and  commonalty,  by  them  above  in  reply  pleaded  ?*"l*J** 
to  the  faid  pica  of  the  faid  William  Backhouft,  and  the  matters  ^^  ^^^ 
therein  contained,  are  not  fufficient  in  law  For  the  faid  wardens  < 


and  commonalty  to  have  or  maintain  their  faid   a6lion  againft 
him ;  to  which  faid  replication,  in  the  manner  and  form  as  the 
fame  is  above  made,  he  the  faid  William  Backhouje  is  under  no 
necefiity,  nor  is  he  in  any  manner  bound  by  the  law  of  the  land 
to  anfwer;  and  this  he  is  ready  to  verify  :  wherefore,  for  want 
of  a  fufficient  replication  in  this  behalf,  the  faid  WiUiam  Back- 
A^tt/&  prays  judgment,  and  that  the  (did  wardens  and  commonalty 
may  be  barred  from  having  ^and  maintaining  their  faid  adion 
a^inft  him,  &c.     And  for  caufes  of  this  demurrer  in  law,  ^hc  and  &eirt«v 
faid  WtUiam  Bachhovfe^  according  to  the  form  of  the  ftatute  in  Jj^*^*!"^ 
fuch  cafe  made  and  provided,  ihews  to  the  court  here  thefe  tiff!  have  mc" 
caufes  following ;  {to  wit)  for  that  the  faid  wardens  and  com-  travrrred  any 
monally  have  not  travcrfed,  or  attempted  to  put  in  iffue  anv  T^J^f^^*** 
matter  of  fad  alledged  bv  the  faid  WiWiam  Backhoufe  in  his  faid  the  p1«  j'^Ut 
plea;  but  have  traverfed,  and  attempted  to  put  in  iffue  a  matter  hivetriverfa 
of  law,  to  be  tried  by  a  jury ;  and  for  that  the  faid  replication  n»:tcrofUc, 
\%  in  other  rcfpe£is  infufficient  and  informal,  ^c. 

W.  Jephfon. 

And  the  faid  wardens  and  commonalty  fay,  that  the  faid  plea  Joiaderhi 
by  them  above  in  rcpfy  pleaded  to  the  laid  plea  of  the  faid  WiU  <*e«»nw» 
Ham  Backhoufe,  and  the  matters  therein  contained,  are  fufficient 
in  law  for  them  the  faid  wardens  and  commonalty  to  have  and 
maintain  their  faid  aSion  againft  him;  which  faid  matters  the 
faid  wardens  and  commonalty  are  ready  to  verify :  and  fince  the 
faid  William  Backhoufe  hath  not  given  any  aniwer  thereto,  the 
h\A  wardens  andx  commonalty,  as  before,  pray  judgment  and  a 
writ  to  the  faid  archbifho^,  together  with  th^ir  damages,  to  be 
adjudged  to  them,  6?^.  * 

J.  Burlani. 

The   Warden    and    Commonalty   of  the   Myftery  of  [Sec  mte  f*. 
Grocers,  of  the  City  of  London,   verfus  the  Arch-  **♦•! 
bifliop    of  Canterbury,    arid    William    Backhoufe, 
Clerk.     In  quare  impedit.     C.  B. 

THIS  cafe  was  twice  well  argued  at  the  bar;  the  firft  time,  [Wherein 
by   Serjeant    Jephfon   for   the   defendants,    and    Serjeant  "^^Jl^^l^ 
Leigh   for  the  plaintiffs,  in  Hilary  icrm  laft;  the  fecond  tkne,  f^,  ti,,^  ^1,^  * 
by  Serjeant  Forfler  for  the  defendants,  and  Serjeant  Burland  for  parrom  are  to 
the  plaintiffs,  in  Eafler  term  laft.  >"'^'"^  **y 

^  ^  rogitive  pie- 
frntation  of  the  Crown  doth  not  paft  fot  the  torn  of  the  •thetwifii  rightful  patron.  See  Cmlsud  f. 
Tnvfardf  1  ti.  Black.  R*f»  324:  6  Ttrm  Rt^.  439;  yjZ,] 
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Tht  adta        To  (hew  the  plaintiffs  title  to  prefent  a  fit  perfon  to  the  church 
^«>J**.^^  of  Saint  Mary  (^  Bow^  as  in  their  tbird  turn;   the  declaration 
^tum^f     alled>{es,  that\hey  were  feifed  of  the  advowfon  of  the  church 
CkonXy  fti^d.  of  MA^ows  Ugney-lone,  4nd  in  the  yw  1663  prefenied  Thanuu 
Uut'chinJoHt  who  was  thereunto  admitted,  &c.     That  the  Arch- 
btChop  of  Canttrl^ury  was  feifed  of  the  advowfon  of  the  church 
of  Saint  Mary  U  Bow^  in  right  of  his  archbifhoprick,  and   that 
ArchhiOiojp  Jfuxan^  in  the  y<^ar  1669,  collated  the  iame  onGeorgc 
Snu^wopd;  and  that  the  fame  archbifhop  was  feifed  of  the  ad* 
vowfoa  of  the  church  of  Sarni  Pancroj  Sop^r-lane^  in  right  of  hu 
arehbiflioprick,  ^nd  in  the  year  1662  coihited  the  fame  on  Samuel* 
mUingh^km.     And  ihe  plaintiffs  and  the  archbilhop  being  fo  re^ 
focQively  feifed  of  the  advowfoas  of  thofe  churches,  and  the 
fame  being  fo  refpe6lively  full  as  aforefaid,  were  all  burnt  down 
and  deiiroyed  by  fire;  and  thereupon  by  an  aft  of  parliament 
made  in  the  twemy-fccond  year  of  King  Charles  the  fecond,  in- 
tituled an  additional  a6k  for  rebuilding  of  the  city  of  London^ 
uniting  of  pariihes,  and  rebuilding  ot  the  cathedra:!  and  paro. 
chial  churches  witliin  the  faid  city,  it  was  (among  other  things) 
ensi^^»  that  the  pariihes  of  Saint  Mary  U  BoWy  Saint .  Pancras 
Soper-lane^    and  AUhaUows  Hon^-lanc^    (hould    be  united  into 
<M€  farijhy  and  the  church  theretofore  belonging  to  the  pariOi  of 
Saint  mary  U  Bow,  (hould  be  the  panjh  church  of  the  pariihes 
fo  united ;  and  it  was  thereby  provided,  that,  notwithitanding 
wA     fuch  union»  each  of  the  parittxes  fo  unitcd»  as  to  all  rates,  pa* 
rochiai  rights,  charges  and  duties,  and  all  other  privileges,  lit 
bcrties  and  refpefts  whatfocver,  othet  than  what  were  therein^ 
before  mentioned  and  fpecified,   ihould   continue  and  remain 
diftinS,  and  as  theretofore  they  were  before  the  making  of  that 
aft  ;   and  that  iliejivfral  and  refpiHive patrons  of  the  churches  fa 
united,  Ihould  and  might  prefent  by  turns  to  Aat  church   only, 
which  fy  that  ail  was  appointed  to  be  rebuilded  and  ejlabhjhed,  Jfor 
the  panJh  church  of  the  parijhes  fo  united;   the  firft  prefentation 
to  oe  made  by    the  patron  of  fuch  of  the  faid  churches,  the 
endowments  whereof  were  of  the  greaeefl  yearly  value.     By  virtue 
of  which  aft,  tlie  archbifhop  of  Canterbury,  ia   right  of  his 
archhiihoprick,  and  the  faid  wardens  and  cotnnionaityr  became 
feifed  of  the  advowfon  of  the  church  of  Saint  Mary  k  Botv^ 
with  the  churches  of  Saint  Pancras  SoperJane^  and  Atthalhws 
Honey  JanCy  as  of  one  in  grofs  by  itfelf,  as  of  £ee  and  right,  and 
were  intitled  to  prtfent  to  the  church  of  Saint  Mary  le  Bow^  in 
turn^  as  aforefaid.     And  the  plaintiffs  further  fay,  that  after  the 
making *of  the  faid  aft,  the  church  of  Soint  Mary  k  Bom  be- 
came vacant,  by  the  death  of  the  faid  George  SmaUwood,  by  rcafox) 
whereof  archbifhop -Sdiverr^,  on  the  23d  ol  September  1679,  ^ 
in  his  firfl  turn,  in  right  of  his  archhiihoprick,  collated  the  faid 

church 
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church  on  one  Timothy  PidUr.  And  the  plaintiffs  furtlier  fay, 
that  the  faid  church  became  vacant  by  tHfe  death  of  Timothy 
Puller^  whereupon  archblfhop  Tillotfon  on  the  2  ill  of  Nommhtr 
1693,  as  in  his  fecond  turn,  in  right  of  hisarchbifiioprick,  col* 
tated  the  church  on  one  Samud  Bradfard^  who  beinj^  in  poneflion 
thereof,  was  created  bifliop  of  Rachylir^  whereby  King  Ge^rgt  the 
Firft,  by  his  prerofrative  on  the  loth  of  Jiify  1720,  prefentedon« 
Doilor  Samuel  JbJU  to  Bow  churchy  with  the  other  two  churches, 
who  was  admitted ;  and  the  fsud  Samuel  hJUy  being  fo  clerk  of 
the  faid  church  was  created  biihop  of  Sc(int  Afoph^  whereij{)pfi 
King  George  the  fecond,  by  his  prerogative,  on  the  i6tn  oi 
April  17441  prefented  one  Doflor  1  homos  Newton  in  tike  man- 
ner, who  was  admitted,  &c.  that  afterwards  the  church  became 
vacant  by  the  free  refignation  of  DoQor  Newton^  and  is  yet  void  5 
by  reafon  whereof  it  belongs  to  the  plaintiff  in  their  turn, 
being  the  third  turn,  to  prelent  a  fit  perfon  to  the  faid  churchy 
yet  the  defendants  hinder  them  from  prefcnting  a  fit  perfon  to 
the  faid  church. 

The  archbiOiop  demurs  upon  the  declaration  generally,  and  ArchWliof 
the  plaintiffs  join  in  demurrer.  dcmiiw. 

The  other  defendant,  IVHHam  Backhouje^  pleads  in  bar,  and  The  ^t^  ^ 
feys,  that  he  is  parfon  of  the  faid  church,  imparfoned  on  the  ?*^'***5[^^ 
prefemation  of  the  archhifhop;    he  admits  thai  the  plaintiils  jJ^uflTtSl 
were  feifed  oi  AUhaUows  Honey-Um,^  and  prefented  Hutchinfoni  ftMt)y« 
tliatthe  archhifhop  was  k'vicAoi  Bow  churchy  and  epllated  ^Sin^i^ 
wood:  that  the  archbifliop  was  feifed  of  Saint  Pancras  Soper* 
lane,  and  collated  DiUingham;  and  that  the  three  churches  wc^ 
deftroyed  by  fire ;  and  that  by  the  faid  a6k  of  parliament  it  was* 
enabled  in  fuch  manner  and  form  as  in  the  declaration  is  alledged ; 
and  that  thereupon  the  archhifhop  and  the  faid  wardens  and  com ^ 
monalty  became  feifed  of  the  advowfoh  of  Bow  church,  with  the 
other  two  churches,  and  were  intitled  to  prefent  thereto  in  fuch 
manner  and  form  as  in  the  declaration  mentioned.     But  the  faid 
JVilliam  Backhoufe  further  fays,  that  at  the  time  of  making  the 
iaid  aft,  the  endowijient  of  Bow-church  was  of  greater  yearly 
value  than  that  of  AlUiaUows  HoneyJane,  or  of  Saint  Pancras 
Soper-lane;  and  that  the   endowment  pf  AHhallows  Honey^ane 
then  was  of  greater  yearly  value  ihdtn  that  ol  Saint  Pancras  Soper^ 
lane;  (that  is  to  fay)  the  endowment  of  Bow-church  then  was 
of  the  yearly  value  of  33/.  12s.  ^d.  halfpenny;  that  oi  Allh^U 
lows  then  was  of  the  yearly  value  of  ig/.  31.  ^d.  and  no  more ; 
and   that  of  Saint  Pancras  then  was  of  the   yearly   value  of 
13/.  6s.  Sd,  and  no  more ;  by  reaion  whereof,  and  according  to 
the  faid  a£l  of  parliament,  the  archhifhop  for  th6  time  being  * 
became  intitled  to  prcfcnt  to  Bow-cfiurcn  in  the  firft  turn,  the 

plaintiffs 


J124  Tkikity  Term  11  Geo.  IIL  1771- 

plaintiiFs  in  the  fecond  turn,  and  the  archbifhop  in  the  third 
turn.  The  defendant  Backkoufe  further  fays/that  true  it  is, 
that  archbifhop  ,&z;7cr^,  on  the  death? of  Smallwood^  did  in  his 
firft  turn  .collate  Puller;  and  that  the  church  became  vacant  by 
the  death  of  Pn&r;  but  he  fays,  that  thereupon,  and  according 
to  the  faid  a£l  of  parliament,  it  belonged  to  the  plaintiffs  to  pre« 
fent  in  their  fecond  turn  ;  but  that  archbifhop  iiHotfon  collated 
Bradford  by  ufurpation,  and  Bradford  fo  being  in  the  faid 
church  was  created  bifhop  oiRocheflcr^  and  King  George  the  Firft, 
on  the  tenth  of  Jfuly  1720,  by  his  prerogative  prefentcd  Do£lor 
li/U^  who  was  admitted;  ana  being  fo  clerk  ot  the  faid  church, 
was  created  bifhop  of  Saint  Afaph^  whereupon  King  George  the 
Second,  by  his  prerogative,  on  the  16th  oi  April  1744  prefented 
T^oBlot  Newton^  who  was  admitted,  &c«  And  afterwards  the 
church  became  vacant  by  the  refignation  of  Do£lor  Newton  y  by 
reafon  whereof  it  belonged  to  the  prefent  archbifhop  to  prefent 
in  his  third  turn,  and  tl^it  thereupon  he. collated  the  defendant 
Backkoufe^  before  the  iffuingr  of  the  writ  of  the  plaintiffs,  by. 
reafon  whereof  ^ociA^u/^  is  K^ par/on  imparfoned oi  the  church ; 
and  this,  C^c«  wherefore,  &c. 

Tlie  plainttflTt      The  j^Iaintiffs  reply,  they  ought  not  to  be  barred  from  having 
icfiicatioiitD  their  a£lion  againftjBariA^t;/?;  becaufe^r^/^'ii;g',  tliat  the  endow. 
£  dc^i^t  ™^^  ®^  ^^  church  of  AUhaUows  Honey-lane^  was  not,  at  the  time 
BKkhooft      of  making  the  laid  a£l,  of. greater  value  than  the  church  oi  Saint 
ftofdj  ftatcd.  Pancras  Soper^lane;  protefiing  alfo,  that  archbifhop  Tillotfon  did 
not  ufurp  upon  the  laid  waracns  md  commonalty.     For  replica- 
tion the  plaintiffs  fay,  that  the  church  became  vacant  "by  the 
rgfignation  of  Dofior  Newton^  by  reafon  whereof  it  belongs  to 
the  plaintiffs  to  prefent  in  their  third  turn,  yet  the  Archbifhop 
aiid  defendant  Backkoufe  hinder  them;    xtnihout   this^   that  it 
belonged  to  the  faid  wardens,  and  commonalty  to  prefent  to  the 
faid  church  at  the  fecond  turn,  when  the  fame  became  vacant 
by  the  death  of  Timothy  Puller^  as  Backkoufe  has  alledged  in  his 
plea;  and  this,. ©f.  wherefore,  G?c. 


Tctverle. 


Demturer  to 

thereplica- 

tion. 


•  In  Hilary 
tcfmiaft. 


The  defendant  Backkoufe  demurs  to  thereplication ;  and  fhews 
for  fpecial  caufes  of  demurrer,  that  the  plaintiffs  have  not  tra« 
verfed,  or  attempted  to  put  in  iffoe,  any  matter  of  fa£l  alledged 
in  the  plea;  but  have  traverfed  and  attempted  to  put  in  iffue 
matter  of  law  to  be^  tried  by  a  jury. 

The  plaintiffs  join  in  demurrer.  Upon  the  firft  argument  ♦, 
the  counfel  for  the  defendants  made  feveral  objections  to  the  de- 
claration, and  to  the  replication,  ^   ' 


Firft, 


/ 
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Firjl,  To  the  declaration  it  was  objeaed,  that  the  plaintiffs  jj^^jj^'dcda" 
claimed  a  right  to  the  third  turn,   but  have  not  fliewn  how  they  ^^^^^  " 
arc  intitkd  to  the  third  turn;  they  ought  to  have  alledged  in  the 
declaration  the  yearly  value  of  the  feveral  and  refpeftive  churches 
at  the  time  they  were  deftroyed  by  fire;  for  the  aft  of  parliament 
is  filent  as  to  the  turns,  except  that  it  enafts  the  jirjl prtftntation  ^ 
to  be  made  by  the  patron  of  Jack  of  the  /aid  churches,  the  endow* 
aunts  whereof  were  of  thcgreatefl  yearly  value.     And  it  not  ap- 
pearing by  the  declaration  of  what  yearly  values  the  churches 
were,  the  plaintiffs  have  not  fliewn  any  title  to  the  third  tum^ 
which  they  claim. 

To  this  it  was  anfwered  by  the  counfel  for  the  plaintiff,  that  Anfwcrtothc 
although  the  declaration  doth  not  exprefs  in  words  the  refpeftive  ^'^°*y*  ** 
yearly  values  of  the  three  churches  at  the  time  of  their  deftruc- 
tion,  yet  it  plainly  appears  upon  the  face  of  the  declaration,  by 
nectary  intendment,  ;that  the  archbifliop*s  two  churches  of  Saint 
Mary  le  Bow,  dihd  Saint  Pancras  Soper-lane,  were  each, of  greater 
value  than  thofe  of  the  church  ot  Allhallows  Honey  Jane:  for  it 
is  alledged  therein,  that  after  making  the  aft,  the  church  of 
Saint  Mary  le  Bow  became  vacant  by  the  death  of  Smallwood,  by 
reafon  whereof  Archbifliop  Sancroft,  as  in  his  firft  turn,  collated 
the  church  on  Puller;  that  the  church  became  vacant  by  the 
death  of  Puller,  whereupon  archbifliop  Tillotfon,  as  in  his  fecond 
Hum,  collated  the  church  on  Bradford:  and  it  muft  be  intended 
that  thefe  two  archbifliops  both  collated  rightfully,  and  the 
court  will  not  prcfume  that  either  of  them  collated  by  ufur- 
pation. 

Secondly,  It  was  objefted  by  the  counfel  for  the  defendant,  *^  Objeaion 
that  no  feifin  of  the  advowfon  to  prefent  by  turns  is  ftatcd  in  the  ^^^  ^*^*** 
declaration. 

To  this  it  was  anfwered  by  the  eounfel  for  the  plaintiff^  AniWcr. 
that  this '  declaration  (as  to  this  point)  was  grounded  upon 
the  aft  of  parliament,  whereupon  the  right  of  prefentation 
commences;  and  alledges,  that  the  plaintiffs  and  the  archbifliop 
were  feifed  of  the  advowfon,  to  prefent  as  the  ftatute  has  di- 
refted;  and  it  is  not  like  a  declaration  in  the  cafe  of  copar- 
ceners, or  a  general  patronage  of  a  ehUrch,  wherein  a  feifin  to 
prefent  muft  be  alledged  in  tfie  declaration,  a  quare  impedit  be- 
ing a  poffeffory  writ.  And  the  plaintiffs  have  alfo  ftated  a 
feifin  to  prefent  to  Allhallows  Honey  Jane^  before  the  fire  of 
London. 

Thirdly,  It  was  objefted  by  the  counfel   for  the  defendant,  3^  Objea-on 
that  fuppofing  the  plaintiffs  are  intitled  to  the  third  turn,  yet  it  ^J^^  '***^'*'' 
ol.  111.  Q  appears 
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appears  by  the  declaration  that  tliis  is  not  the  third  ium;  for  it  i» 
alledged,  that  after  the  making  the  aft  of  parliament,  Archbifliop 
Sancrofi,  in ^  his  firft  iurn,  collated  Puller:  that  Archbiihop 
T-dlotJon^  in  hisfccond/«r/t,  collatedirrffl/^r^/;  and  that  KingC^tfijptf^ 
the  Firft,  by  his  prerogative,  collated  i»^,  which  is  the  third  /arw, 
zrA  terminates  the  firft  roUi;  that  Y^\w^Gtorge  2.  bv  his  preroga- 
tive, collated  Newton^  which  is  the  firft  turn;  that  Kewtoa  having 
rcfigncd,  this  is  the  C^cond  turn  in  the  fccond  rota;  fo  that  it  docs 
not  belong  to  the  plaintiffs  toprefent  at  thir  turriy  they  claiming 
only  the  third V«r«.  And  to  ftiew  that  a  prefentation  by  the  King 
4  r4od.  aoi.  by  his  prerogative,  upon  a  promotion,  was  a  turn^  was  cited,  Cro. 
ja,  6gi.  which  was  the  cal'c  of  a  giantee  of  the  next  avoidance; 
the  incumbent  being  created  a  bifhop,  the  King  granted  the 
church  to  have  and  retain  the  fame  in  commendam  for  fix  years ; 
and  it  was  held  the  grantee  had  loft  his  prefentation  to  the  next 
avoidance. 

AnfKw.  To  this  it  was  anfwered,  that  it  is  now  fettled,  and  held  for 

g^ood  law  in  many  modern  cafes,  that  whenever  the  Kingby'his 
prerogative  promotes  an  incumbent  of  a  church  to  a  bifhoprick, 
the  church,  by  fuch  promotion,  becomes  void,  and  the  King 
(hall  prefent  thereto  by  his  prerogative;  for  it  fecms  very  juft, 
when  the  King  by  the  exercife  of  his  prerogative  hath  made 
a  church  void,  tliat  he  ftiould  have  a  riglit  to  fill  the  vacancy; 
.  for  it  is  but  the  changing  one  life  for  another,  and  probably  tnc 
patron  (notwithftanding  the  change)  may  be  as  near  to  his  prr-^ 
fentation,  as  he  was  before,  and  therefore  fnch  prerogative  pre- 
fentation cannot  at  this  day  (however  it  may  have  been  former- 
ly) be  confideied  as  a  turn.     See   4  Mod,   210.     2  Stra,  93^0, 

Objeftioa  to  Fourtlily^  It  was  objcfled  by  the  counfcl  for  \\\q  defendants, 
the  replica,  that  the  replication  is  ill,  becaufe  it  has  traverfed  a  matter  of 
tion.  Mvt;  viz,  •*  without  this^  that  it  belonged  to  the  faid  wardens  mid 

•*  commonalty  to  frejhit  to  the  feid  church  at  the  fecond  turW^ 
•*:  when  the  fame  oecame  vacant  by  tlie  death  of  Timothy  Pulkr^ 
■*  as  the  defendant  Backhovje  has  alledged  ip  his  plea,  which  i« 
*'  a  matter  whereof  a  jury  cannot  judge." 

Anfwci.  To  this  it  wa$  artfwered  by  the  counfel  for  tlie  plaintiff^   thAt 

where  matter  of  law  and  faft  are  fo  blended  and  intermixed  that 
they  cannot  well  be  feparatcd  or  divided,  (as  they  are  in  the 
prefent  cafe)  they  may  be  traverfed. 

Lord  Chief  Juftice  De  Grey — As  this  cafe  is  to  be  argued 
again,  I  ftiall  give  no  opinion ;  but  think  the  true  queftion  is, 
how  the , rights  ftand  upon  the  aft  of  parliament  ?  2^/)',  How 
thofe  rights  are  aSeQed  by  the  two  prefcntations  by  the  arch- 

bilhopi^ 


TaiKiTt  Term  1 1  Geo.  III.  1771.  227 

bifliaps  as  in  the  firft  and  fecond  turns?  and  yily^  Mow  tbe3r 
are  afie£led  by  the  two  prerogative  prefcniations  ? 

foie/i/ Juftice— I  give  no  opinion  at  prefent;  but  as  the  cafe 
flrijtes  me,  it  feems  extraordinary  that  the  allegations  of  the  firft 
and  fecond  prefemations  by  the  archbiOiops,  ilated  in  the  de- 
clara'tion,  fhould  not  be  fufficlent  to  intitle  the  plaintiffs  to  thfs 
turn^  if  the  prerogative  prefentations  be  not  confiflered  as  turns ^ 
and  do  not  ftand  in  the  way;  which  (as  at  prefent  advifed)  I 
think  they  arc  not  to  be  confidered  as  turns^  and  if  not  to  be 
confiflered  as  turns^  it  feems  to  mc  that  the  defendant  Back* 
/^oufi,  in  his  plea,  ought  to  have  traverfed,  **  That  Archbiftbp 
"'  TiUo^on^  as  in  his  fecond  /ttr/r,  in  right  of  his  archbilhoprick, 
*•  collated  the  church  on  Samud  Bradford:''  but,  as  1  faid  before, 
.  give  no  opinion,  as  this  cafe  is  to  be  argued  again. 

Blackflone  Juftice — It  feems  to  me,  tliat  fcifm  of  plaintifli 
is  well  alledged  in  the  declaration. 

•  Nares  Juflicc — In  Dicr  228,  laft  note  in  the  margin,  there's 

•  cafe  in  point,  that  a  prerogative  prefentation  does  not  go  for 
mtum;  10  Jac.  1.  that  it  cannot  operate  to  the  injury  of  a 
third  pcrlon:  for  confirufho  &  aUtu  legis  nuUi  facit  xnjuriam. 
1  Inft.  148.  a,  183.  a.  b.    m.  Injl.  287. 

The  cafe  was,  a  fecond  time,  very  ably  arffucd  by  Serjeant  Tbc  fecwkj 
forjler  for  the  defendant,  and  Serjeant  BurUmaiot  the  plaintiffs.  •2«'n«nti« 

laft. 

Serjeant  ForJIcr — I  (hall  confider  how- the  rights  of  the  pa-  Fordeiend- 
tFons  ftand  under  the  ftatute  of  22  Car.  2.  and  how  the  rights  "^ 
of  the  plaintiffs  are  affefled  by  the  two  collations  of  the  arch- 
bifliops,  and  alfo  how  the  rights  of  the  patrons  were  affeftcd  by 
the  two  prefentations  of  the  crown  by  prerogative,    upon  pro- 
motion of  the  incumbents  to  bifhopricks. 

The  ftatute  of  22  Car.  2^5.  68.  mentioned  in  the  declaration, 
whereupon  the  plaintiffs  ground  their  title  to  prefent  at  this 
tum^  as  in  their  third  turn^  has  ordained  that  the  patrons  of 
the  churciies  united  (hould  and  might  prefent  by  turns  to  tiiat 
church  only  which  was  In'  that  aft  appointed  to  be  rcbuildcd  and 
^ftabliflicd  for  the  parim  church  otthc  three  united  parifhes, 
(which  was  to  be  Saint  Mary  U  Bow)  the  firft  prefentation  to  be 
made  by  the  patron  of  fuch  of  the  faid  churches,  die  endow- 
mems  whereof  were  of  the  greateft  yearly  value;  and  therefore 
the  plaintiffs  ought  to  have  fct  forth  in  their  declaration,  the 
value  of  the  endowments  of  each  church,  as  is  done  in  the  cafe 
of  the  Bxjhop  of  London  verfus  The  Merctrs  Company^  2  Stran, 
9^5.  touching  the  churches  of  Saini  Mildud  Poultry^  and  Saint  Fit«gT»s. 

Q  8  Mary  afj. 
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hiary  CoUckurch^  which  were  burnt  down  by  the  fire  of  London^ 
and  united  by  tlie  aft  for  rebuilding  the  city,  £?c.  but  the  plain- 
tiffs, not  having  alledged  the  values  of  the  refpeftive  endow- 
ments of  the  three  churches,  in  their  declaration,  at  the  time  of 
the  aft,  have  not  (hewn  any  title  to  prefent  in  any  certain 
particular  turn^  Jirji^  Jcfond^  or  thirds  therefore  the  declaration 
i&  ill. 

To  (hew  that  the  plaintiffs  have  no  title  to  prefent  in  the 
third  turn:  the  defendant  Backhouji^  in  his  plea,  has  alledged 
thq  refpeftive  values  of  the  yearly  endowments  of  the  three 
churches,  at  the  time  of  the  aft  of  parliament,  and  has  averred^ 
that  thofe  of  Bow-church  belongng  to  the  archbifliop,.  and  All» 
fiollows  belonging  to  the  plaintiffs,  were  refpeftively  of  greater 
yearly  value  than  thofe  of  Saint  Pancras  belonging  to  the  arcli- 
bilhop,  which  Ihews  the  turnSy  at  which  the  patrons  were  to 
prefent  according  to  the  ilatute,  viz.  the  archbiihop  at  the  firft 
,  turn,  the  plaintiffs  at  the  fecond /ant,  and  the  archbifliop  at  the 
third  turn:  thefc  values  being  averred  by  the  plea,  and  not  in 
any  manner  denied  on  traverfed  by  the  plaintiffs  in  their  re- 
plication, mull  be  taken  to  be  true  in  faft  by  the  court ;  fo  that, 
according  to  the  aft  of  parliament,  the  plaintiffs  are  not  in- 
titled  to  prefent  at  the  third  turn  which  they  claim  by  their  de- 
claration, and  therefore  the  declaration  is  ill. 

The  plaintiffs  have  not  ftated  any  certain  rtUa  of  prefentatioa 
in  the  declaration  or  replication;  if  they  had,  the  defendants 
might  have  traverfed  it,  or  the  plaintiffs  might  have  traverfed 
-the  value  of  the  endowments  alledged  in  the  plea  of  the  defend- 
ant Backhou/iy  either  of  which  traverfes  would  have  been  ma- 
terial, and  would  have  made  a  perfeft  iffue  between  the  parties, 
which  would  have  put  an  end  to  the  quellion,  who  is  intitUd  to 
prefent  at  the  third  turn  ? 

There  are  two  material  fafls  alledged  in  the  plea,  either  of 
which,  if  plaintiffs  had  traverfed,  would  have  made  an  end  of 
the  queflion,  %mz.  it  is  alledged  tlierein,  that  the  church  of  AUhal- 
lows  Honey  Jane,  at  the  time  of  the  making  the  aft  of  parliament, 
was  of  greater  value  than  the  church  of  Scdnt  Pancras  Sober 4ane^ 
and  that  Archbifliop  Tillotfon  ufurped  upon  the  plaintiffs;  but 
inftead  of  travcrfing  either  of  thofe  fafts,  the  plaintiffs  have 
laid  them  out  of  the  queftion,  by  taking  them  by  way  of  pro- 
tcRation,  and  have  traverfed  a  matter  of  law  col  left  cd  trom 
fafts,  which  is  ill;  and  the  court  and  jury  cannot  alter  or  over- 
turn the  rota  ellabliflied  by  the  aft  of  parliament. 


It 
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It  was  faid  by  Mr.  Juftice  Gould^  upon  the  laft  argument,  that 


right'of  his  archbifhopr 
church  on  Samud  Bradjord:  but  with  great  deference  to  the 
learned  judge,  I  fubmit  it  to  the  court,  that  the  defendant  could 
not  traverfe  the  archbifhbp's  collation  in  right  of  his  arch- 
biOioprick,  becaufe  there  is  no  certain  pofitive  averment  in  the 
declaration,  that  Archbifhop  Tillotfon  \iz%  fajcd  of  ihtfecond 
turn  in  right  of  his  archbiflioprick,  and  fo  collated ;  he  might 
have  collated  at  ih^  fee ond  turn  by  lapfe  (for  any  thing  appear- 
ing to  the  contrary)  i|i  right  of  his  archbilhoprick ;  thq  plaintifF 
ought  to  have  averred,  that  by  virtue  of  the  aft  of  parliament, 
Archbifhop  Tillotfon  was  fciled  of  th^fecond  tum^  and  fo  pre* 
kuitA'iTitix^fecond  turn;  but  not  having  fo  done,  the  allega- 
tion is  uncertain  in  what  right  he  collated  the  church  on  Brad^^ 
ford^  therefore  we  could  not  traverfe  it.  See  Faugh,  57.  2  Stra. 
loo-j.  F,  N.B.  33*  H.  I  humbly  infift,  the  declaration  is  ill; 
The  prerogative  prefentations  (hall  go  for  turns,  fo  this  is  not 
the  third  turn.  He  prayed  judgment  for  defendants.  But  fee 
Fitzgibb.  2^3.  Dier  228.  in  the  margin.  Cro.  Jfac.  391.  4  Mod. 

902, 

Serjeant  Burland  for  the  plaintiffs — It  is  objeftcd  by  the  dc-  ^A  Argument 
fendants,  that  no  title  to  the  third  turn  is  ftated' by  the  decia-  fo'pUintiffi. 
ration,     ^dly.  That  plaintiffs  in  their  replication. have  iraverfed 
matter  of  law.     ^dly.  That  the  prerogative  prefentations  go  for     • 
turns ^  and  fo  this  is  not  the  third  turn. 

I  (hall  apply  myfclffix^  to  the  traverfe.    The  principal  point  in  Anfwertothfc 
controverfy  is,  whether  this  is  the  plaintiffs'  turn?  they  infill  it  is  <>bje^»on  to 
the  third  turn,  and  that  it  belongs  to  them.     It  is  not  a  conclufion     *  ^*^"  ^ 
of  law  that  we  have  traverfed,  but  the  averment  in  the  plea,  in 
point  of  fact,  which  we  have  traverfed,  viz.  '•  Without  this  that  it  *- 

'•  belonged  to  the  wardens  and  commonalty,  to  prefent  to  the  church 
"  at  tlu  fecond  turn,  wlien  the  fame  became  vacant  by  the  death  of 
"  Timothy  Pulkr,  as  the  defendant  Backhoafc  has  alUd^ed  in  his 
**  pica.''  It  is  in  the  option  of  the  plaintiffs  to  traverlc  any  faft 
in  the  pica,  which  will  put  an  end  to  the  controverfy  between 
the  parties,  and  they  are  not  bound  to  traverfe  the  value  of  the 
livings,  or  the  fuppofed  ufurpation  by  Archbifhop  TrZfo^w;  the 
^^lue  of  the  livings' are  only  evidence  of  the  turns;  might  not 
the  company  have  waved  their  fecond  bed  turn,  (if  it  wa^ 
theirs)  and  by  agreement  with  the  archbifliop  have  taken  the 
third  turn?  This  is  the  only  cafe  by  the  afts  of  parliament 
for  re-building  the  citj^  and  churches,  &c.  after  the  fire  oi  Lon* 
den,  where  lluee  livings  were  united;  and  fo  it  dues  i>*>t  nc^ 

e  3  c^fanly 
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ccfdrily  follow,  that  when  the  patron  of  the  bcft  living  prefents 
to  t\ie  JlrJI  iurn^   that  the  patron  of  the  next  beft,  fliall  prcfent 
Co.  Lit.  186.  to  the  Jecond  turn,     Suppofe  A,  £.  and  C  arc  coparceners  of  a 
fc»  living*  and  they  cannot  agree  to  prefent;  the  eldejl  (hall  prefeni, 

and  if  her  fillers  or  either  of  them  dillurb  her,  llie  (hall  have  a 
^uarc  impfidii;  but  fuppofe,  after  the  eldefl  has  prefentcd,  the 
church  becomes  void,  it  docs  not  neceffariiy  follow  that  B. 
becaufe  Jhe  is  the  fecond  filler,  (hall  prefent  in  th^  ficond  turn: 
abd  a  traverfe  that  B.  was  the  fecond  filler,  would  be  nugatory, 
and  not  determine  the  turn:  becaufe  the  three  fillers  mignt 
have  agreed  to  prefent  in  different  manner  than  in  the  order  of 
feniority.  If  we  had  traverfed  the  values  of  the  livings  alledgcd 
in  the  plea  at  the  time  of  the  a£l  of  parliaini^nt,  the  Kings  books, 
in  the  time  of  Henry  8.  could  not  have  determined  that  matter  at 
this  diftance  of  time.  But  acqulefcenco,  ever  fince  the  aft  of 
parliament,  has  fettled  the  rota,  and  is  evidence  of  the  refpcc- 
tive  values  at  the  time  of  making  the  aft. 

Anfwfft©  The  defendant  J5flciA(7i(/tf  in  his  plea  has  admitted,  that  by  the 

theobjeaion,  gfl  of  parliament,  the  archbifliop,  and  the  warden  and  common- 

uS«eV.'^*     alty  became  feifed  of  the  advowfon  of  the  church  of  Saint  Mary 

le  Bow,  and  the  other  two  churches,  and  were  intitled  to  pre-» 

fent  thereto  in  fuch  manner  and  form  as   in  the  declaration   is 

mentioned;  this,  with  great  deference  to  the  court,  is  an  ex- 

prefs  admiffion  of  the  turns  as  we  have  ftated  them  in  the  de* 

elaration:  we  have  ftated,  that  the  archbifliop  has  ih^firji  and 

Jccond  lurns^  and  has  prefented  to  the  fame,  fo  it  follows  that 

the  plaintiffs  are  intitled  to  this  third  turn ;    by  tliis  admiffion, 

the  defendant  Backhoufe  has  admitted  the  whole   declaration  to 

be  true;  and  his  denying  any  part  thereof  afterwards  in  his  plea, 

is  abfurd,   contradiftory  to  what  he  has  before  admitted,  and 

goes  for  nothing. 

Aofwer  to  It  is  laftly  objefted,  that  the  two  prerogative  prefentations 

l^^top^efo!"  *^'^  SO  fo''  ^^^^^^  ^"^  therefore  this  is  not  the  tJiird  turn: 
gaeive  prefen-  and  in  fupDort  of  this  point,  was  cited  Cro.  Jac.  691.  which 
tAt^s*  was  the  cale  of  a  grantee  of  the  next  avoidance ;  the  incumbent 

being  created  a  bilhop,  the  King  granted  the  church  to  have  and 
retain  the  fame  in  commendam  for  fix  years;  and  it  was  held,  the 
grantee  had  loft  bis  prefentation  to  the  next  avoidance.  I'his 
cafe,  I  am  bold  to  lay,  is  not  law :  a  commendam  rdxntre  is  not 
like  a  prefentation,  it  is  to  prevent  the  living  becoming  void  by 
the  incumbent's  promotion;  it  is  a  difpenfation,  and  comes  be- 
fore the  creating  nim  a  biihop;  it  is  a  faculty  of  retention  of  the 
living  in  the  fame  ftate  as  he  had  it  before  by  his  former  prefen. 
Ution  thereto.  Vaugh.  2^*  Sir  tr.  7ones  i^g.  Show.  Pari. 
Cafes  184.    And  fee  4  Mod.  212.    HqL\\2^.    Dier  228,  233. 

^uargin. 
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margin.  A  prerogative  prefentation  does  not  ftand  in  the /iim 
of  the  patron,  becaufc  it  is  by  ad  of  law,  which  fhall  hurt  no 
soan.     And  therefore  this  is  the  plaintiffs'  third  turn. 

Serjeant  Forjier^  in  reply — I  humbly  infift,  the  traverfe  is  of 
a  matter  of  law,  and  that  the  values  of  the  livings  ought  to  ap- 
pc^ir  on  the  record.  It's  objcclcd  there  might  be  iome  agreement 
to  prefcnt  in  a  different  manner  than  the  ftatute  enafts;  but  if 
there  was  any  fuch  agreement,  it  ought  to  be  ftated  upon  the  re- 
cord, out  of  which  the  court <:annot  go. 

The  court  took  time  to  confider  until,  this  tefm;  when  the 
Lord  Chief  Juftice,  after  having  ftated  the  pleadings  as  above^ 
deliveced  the  opinion  of  the  whole  court  for  the  plaintiffs. 

Lord  Chief  Juflice  De  Grey.  The  archbilliop  has  demurred 
to  the  count  only;  infilling  that  the  plaintiffs  nave  not  therein 
ftiewn  any  title,  and  therefore  cannot  have  judgment.  Three 
obje£lions  to  the  count  have  been  taken  by  my  brothers  at  tlie 
bar,  who  argued  for  the  defendants. 


'o^ 


1.  That  it  is  not  allcdged  thcreim,   th^t  the  plaintiffs  were  ?ftOl>r^^n. 
ifeifed  of  the  advowfon  to  prcfen:  as  in  their  third  turn, 

2.  That  the  rola  or  order  of  the  turns  of  prefentation  depend-  adObje^on. 
ing   upon    the  yearly  value  of  the   endowments  of  the  three 
churches  rcfpcttively,  at  the  time  of .  the  making  the  ftatute  pf 

fL2Car,  2.  tli'jfe  refpeftlve  values  ^f  the  churches  ought  to  have 
been  ftated;  but  the  fame  not  being  ftated,  the  plamtiffs  have 
not.fhcwn  any  tiilc  to  ihc  thirdUurn^  which  they  claim. 

3.  That  fuppofing  the  plaintiffs  are  intitled  to  tl>e  third  tum^  2<1  Objeaiost 
yet  the  defendants  fay,  it  appears  by  the  count  that  this  is  not 

chc  third  turn:  for  the  two  prerogative  prefentations  (halJ  go  for 
iurnSy  fo  that  this  is  thcjicond  turn  in  the  fccond  r^a. 

In  anfwer  to  the  firft  objeftion,  we  are  all  of  opinion,  that  it  Anf^erto 
IS  well  and  fufficiently  alledged  in  the  count,  that  the  plaintiffs  ^Ij^n^^^' 
were  feifed  of  the  advowfon,  to  prefent  as  in  their  third  turn; 
for  it  is  alledged,  that  (before  the  deftruQion  of  the  three 
churches  by  fire)  they  were  feifed  of  the*  advowfon  of  the 
church  o{  Allhallozvs  noney-iane,  and  p.refented  Hutchinfon  there- 
to, who  was  admitted,  £?c.  And  it  is  further  aHcdged,  that 
(after  the  fire  of  London)  by  virtue  of  the  aft  of  parliament,  the 
archbilhop,  in  right  of  the  arch^^iflioprick,  and  the  wardens  and 
commonalty  became  feifed  of  the  church  oi  Saint  Mary  le  Bow, 
with  the  churches  of  Saint  Pancra&  Soper-lane  and  Allhallows 
ficntyJane,  as  of  one  in  grofs  by  itfelf,  as  of  fee  and  right,  and 

ft  4  were 
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plamtiiFs  in  the  fecond  turn,  and  the  archblfhop  in  the  third 
turn.  The  defendant  Backhouji  further  fays, 'that  true  it  is, 
that  archbiihop  Sa;?rr^,  on  the  deathTof  Smallwood^  did  in  his 
firft  turn  .collate  Puller;  and  that  the  church  became  vacant  by 
the  death  of  Pa&r;  but  he  fays,  that  thereupon,  and  according 
to  the  faid  a£l  of  parliament,  it  belonged  to  the  plaintiffs  to  pre« 
fent  in  their  fecond  turn ;  but  that  archbifhop  lUhtfon  collated 
Bradford  by  ufurpation,  and  Bradford  fo  being  in  the  faid 
church  was  created  biOiop  olRocheftcr^  and  King  George  the  Firft, 
on  the  tenth  of  Jfuly  1720,  by  his  prerogative  prefentcd  Do£lor 
li/U^  who  was  admitted;  ana  being  fo  clerk  ol  the  faid  church, 
was  created  biOiop  of  Saint  Afaph^  whereupon  King  George  the 
Second,  by  his  prerogative,  on  the  i6\hotApriJ  1744  prefented 
Do3or  Newton^  who  was  admitted,  (3c.  And  afterwards  the 
church  became  vacant  by  the  refignation  of  Do£lor  Newton^  by 
reafon  whereof  it  belonged  to  the  prefent  archbifhop  to  prefent 
in  his  third  turn,  and  that  thereupon  he. collated  the  defendant 
Bachhouje^  before  the  iffuing  of  the  writ  of  the  plaintiffs,  by. 
reafon  whereof  ^ociA^u/^  is  K'^parfon  imparf oned  oixhs,  church ; 
and  this,  iSc*  wherefore,  &c. 

Tlie  plaintiflrt      The  jplaintiffs  reply,  they  ought  not  to  be  barred  from  having 

lefUcadonto  their  a£lioii  affainftjB^riA(7t[/E;  becaufe^rt^/^iit^,  that  the  endow. 

£  dc^mUiit  ^'^^^  ^^  ^^  church  of  AUludlows  Honey-lane^  was  not,  at  the  time 

Backhottle      of  making  the  laid  a£l,  oigreater  value  than  the  church  oi  Saint 

ftofdj  ftatcd.  Pancras  Soper-lane;  prolong  alfo,  that  archbilhop  Tillotfon  did 

not  ufurp  upon  the  laid  wardens  and  commonalty.     For  replica-* 

tion  the  plaintiffs  fay,  that  the  church  became  vacant  \>y  the 

r^ignation  of  Dodor  Newton^  by  reafon  whereof  it  belongs  to 

the  plaintiffs  to  prefent  in  their  third  turn,  yet  the  Archbifhop 

Tktftrie.       9uid  defendant  Backhoufe  hinder  them ;    xtnihout   this,   that  it 

belonged  to  the  faid  zoardens,  and  commonalty  to  prefent  to  Uie 

faid  church  at  the  fecond  turn,  when  the  Ume  became  vacant 

by  the  death  of  Timothy  Puller^  as  Backhoufe  has  alledged  in  his 

plea;  and  this,.©^,  wherefore,  (3c. 

The  defendant  Backhouji  demurs  to  thereplication ;  and  fhews 
for  fpecial  caufes  of  demurrer,  th^t  the  plaintiffs  have  not  tra« 
verfed,  or  attempted  to  put  in  iffoe,  any  matter  of  id&  alledged 
in  the  plea;  but  have  traverfed  and  attempted  to  put  in  iSue 
matter  of  law  to  be^  tried  by  a  jury. 

The  plaintiffs  join  in  demurrer.  Upon  the  firft  argument  ♦, 
the  counfel  for  the  defendants  made  feveral  objections  to  the  de-* 
claration,  and  to  the  replication,  ^   ' 


Demiirrer  to 

thereplica- 

tioo. 


•  In  Hilary 
tcfmiaft. 


Firft, 


/ 
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lirjl.  To  the  declaration  it  was  obieaed,  that  the  plaintiffs  ^^^^^""^^^ 
claimed  a  right  to  the  third  turn^  but  have  not  fhewn  how  they  ^^^^ 
are  intitled  to  the  third  turn;  they  ought  to  have  allcdged  in  the 
declaration  the  yearly  value  of  the  feveral  and  refpeftive  churches 
at  the  time  they  were  deftroyed  by  fire;  for  the  aft  of  parliament 
is  filent  as  to  the  turns,  except  that  it  enafts  the  jirjl  prtftntation 
to  be  made  by  the  patron  of  fuch  of  the  faid  churches,  the  endow- 
mads  whereof  were  of  the,  greatejl  yearly  value.  And  it  not  ap- 
pearing by  the  declaration  of  what  yearly  values  the  churches 
were,  the'  plaintiffs  have  not  fhewn  any  title  to  the  third  tum^ 
which  they  claim. 

To  this  it  was  anfwered  by  the  counfel  for  the  plaintiff,  that  ^"/*?rS;l'^' 
although  the  declaration  doth  not  exprefs  in  words  the  refpeftive  "'"°**J*  ** 
yearly  values  of  the  three  churches  at  the  time  of  their  deftruc- 
lion^-et  it  plainly  appears  upon  the  face  of  the  declaration,  by 
nectary  intendment^  ;that  the  archbifhop's  two  churches  of  Saint 
Mary  le  Bow,  znd  Saint  Pancras  Soper Jane,  were  each, of  greater 
value  than  thofe  of  the  church  ot  AUhallows  Honey  Jane:  for  it 
is  alledgcd  therein,  that  after  making  the  aft,  the  church  of 
Saint  Mary  le  Bow  became  vacant  by  the  death  of  SmaUwood,  by 
reafon  whereof  Archbifliop  Sancroft,  as  in  his  firft  turn,  collated 
the  church  on  Puller;  that  the  church  became  vacant  by  the 
death  of  Puller,  whereupon  archbifhop  Tillotfon,  as  in  his  fecond 
Hum,  collated  the  church  on  Bradford;  and  it  muft  be  intended 
that  thefe  two  archbifliops  both  collated  rightfully,  and  the 
court  will  not  prcfume  that  either  of  them  collated  by  ufur- 
pation. 

Secondly,  It  was  objefted  by  the  counfel  for  the  defendant,  *^  ?**^*2r* 
that  no  feifin  of  the  advowfon  ioprefent  by  turns  is  dated  in  the  ^^^ 
declaration. 

To  this  It  was  anfwered  by  the  counfel  for  the  plaintiff^  Anfwcr. 
that  this  '  declaration  (as  to  this  point)  was*  grounded  upon 
the  aft  of  parliament,  whereupon  the  right  of  prefentation 
commences;  and  alledges,  that  die  plaintiffs  and  the  archbifliop 
were  feifed  of  the  advowfon,  to  preferU  as  the  flatute  has  di- 
refted;  and  it  is  not  like  a  declaration  in  the*  cafe  of  copar- 
ceners, or  a  general  patronage  of  a  <:hlirch,  wherein  a  feifin  to 
prefent  muft  be  alledged  in  the  declaration,  a  quare  impedit  be- 
in^  a  poffeffory  writ.  And  the  plaintiffs  have  alfo  ftated  a 
feifin  to  prefent  to  AUhallows  Honey Jane^  before  the  fire  of 
London. 

Thirdly,  It  was  objefted  by  the  counfel   for  the  defendant,  3<>  Objra-oa 
that  fuppofing  the  plaintiffs  are  intitled  to  the  third  turn,  yet  it  rat^^jj,****^*" 
Vol.  III.  Q  appears 
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this  court  to  prcfumc  that  they  have  aftcd  by  wrong  or  right? 
Surely  by  right,  ^nd  by  agreement  of  the  parties ;  the  long  ac- 
quiefccnce  is  evidence  o?  an  agreement  to  prelent  in  the  order 
and  rotation  alledged  in  the  count.  We  are  of  opinion,  the  de* 
fendant,  the  incumbent,  has  not  made  out  any  title  to  himfelf  by 
bis  plea. 

Wc  arc  now  laftly  to  confider  the  plaintifTs  replication,  and  the 
demurrer  thereto :  it  is  a  general  rule;  that  whoever  makes  the 
firft  fault  in  pleading,  (hall  have  judgment  againft  him;  we  think 
the  defendant  Backhoufe  hsiS  made  out  no  title  in  his  plea,  and 
therefore  judgment  muft  be  for  the  plaintifl's ;  we  think  the  plain- 
tiffs have  done  right,  in  not  fetting  out  in  the  declaration,  the 
rcfpeftive  yearly  valuesof  the  endowments  of  the  three  churches, 
and  have  alfo  done  right  in  allcdglng  that  the  third  turn  belongs 
[Matter  of  to  them.  Astothe  traverfc,  we  think  manors  of  law,  or  rather 
fromflal""*  «w//<rr  g^n^A/ (as  is  this)  rcfuUing  from  f^s,  are  travcrfable: 
%nw€tUb\t.]  whether  one  obtained  a  church  by  fimony,  is  traverfablc,  Rajl. 
Ent.  532.  a.  Whether  one  is  feifed  in  fee,  or  in  tail,  is 
traverfable ;  Yelv.  140.  Ezoer  vcrfus  MaU.  It  is  the  com- 
mon averment  in  a  quarc  impcdity  **  tliat  it  belonged  to  A.  B. 
to  prefent  to  the  church  when  the  fame  became  vacant ;"  which 
may  or  rather  muft  depend  upon  both  law  and  facts^  and  the 
fame  is  traverfable. 

Judgment  for  the  plaintiffs,  and  a  writ  to  the  bi(hop  to  admit 
the  plaintiffs*  clerk, /^r  toiam  curiam. 

Nota.  Accordingly,  the  reverend  IVilliam  Sclatcr,  D.  D. 
reftor  of  Lcughton  in  Effex,  was  indufted  to  the  united  churches 
^{  Saint  Mary  U  Bow,  Saint  Pancras  SofierJanCy  and  A/lhallows 
I/pmy-lant,  onTuefdny  ^<uii^ the 25th,  1771,  on  the  prefentation 
of  the  Company  of  Grocers,  London. 


aBiick.Rep.  Crufoc  of  tbc  dcmifc  of  Blencowe  Efq.  verfus  Bugby. 

766.S.C.  C.B.  ^         ^  ^^ 

Lcffeeforai  pJECTMENT.      The  plaintiff   declares,  that    Blencowe, 
Danu'n^r~to  ^^  ^^  ^^^  ^Y  ^^  November  1770,   demifed  to  liim  one 

ftOi^n,  &c.  meffuage,  and  one  mill  in  D,  in  the  county  of  E^ex,  to  hold 
he  make*  an  from  the  3otb  dav  of  Otlobcr  then  laft  paft  for  hve  years,  by 
for^'MTt*^*  virtue  of  which  demife,  the  plaintiff  entered  and  was  poffeffcd 
the  term,  Until  the  drfcndant  eje£ied  him  to  his  damage,  &c.  upon  not 
thia  it  not  a  ffuilty  pleaded,  this  caufe  came  on  to  be  uicd  at  the  laft  affizes 
^^1'^^  tor  the  county  of  Efex,  when  a  vcrdia  was  given  for  the 
plaintiff,  with  u.  damages,  and  40J.  cofts,  fubjeft  to  the  opi- 

nion 
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nlon  pfthifi  court,  that  if  the  court  fliould  be  of  opinion  for  the 
defendant,  the  vcfdift  fhoiild  be  void,  and  judgment  of  nonfuLt 
be  entered  for  the  defendant,  if  for  the  plaintiff  that  he  fhould 
have  the  pojlm,  and  judgment  upon  the  verdict ;  upon  the  fol- 
lowing cafe,  [viz,) 

Henry  BUncowe  Efq.  and  Mary  his  wife,  being  feifed  in  fee 
of  the  premifes  in  queftion,  by  indenture  of  leafe  of  the  fecond 
day  of  March  1763,  demifcd  the  fame  to  one  William,  Alder,  his 
executors  and  adminiftrators,  to  hold  the  fame  to  -him,  his  exe- 
cutors and  adminiftrators,  from  Ckrijlmas-day  then  laft  paft,  for 
the  term  of  one  and  twenty  years,  under  the  yearly  rent  of  ten 
pounds,  payable  by  equal  half-yearly  payments,  with  a  provifo 
for  re-entering  upon  default  of  payment,  or  breach  of  any  of  the 
covenants  in  the  leafe;  and  then  follows  this   covenant  (wz.) 
**  And  alfo  he  the  faid  William  Alder,  his  executors  or  admini-  ^'  ^-  ^'»«'e 
•*  llrators  fhall  not,  or  will  at  any  time  or  times  during  this  Zlrdtjllu^ 
**  deralfe,  alFign,  transfer  or  fet  over,  or  otherwife  do  or  put  away  wt  demife.  In 
*•  this  prefent  indenture  of  demife,  or  the  premifes  hereby  de-  thiicofenant. 
•'  mifed,  or  any  part  thereof,  to  any  perfon  or  perfons  whom* 
"  foevcr,  without  the  licence  and  confent  of  the  faid   Henry 
•*  BUncowe  and  Mary  his  wife,  their  heirs  or  afligns,  in  writing, 
*^  under  his,  her,  or  their  hands  and  feals,  firft  liad  and. obtained 
"  fordoing  thereof.** 

Henry  Blencowe  died  in  May  tj6s,  and  Mary  his  wife  died 
feifed  of  the  reverfion  the  20th  of  0 Sober  1770;  the  JefTor  of 
the  plaintiff  is  their  fon  and  heir. 

WdHam  Alder,  the  leflee  of  the  faid  term  of  21  years,  by  in- 
denture of  leafe,  dated  the  25th  day  of  Augujl  1769,  without  any 
previous  licence,  demifed  the  premifes  to  the  defendant  John 
Bugby^  his  executors  and  adminiftrators,  for  a  (horter  term.  wz. 
for  fourteen  years,  to  hold  from  Michaelmas  day  then  next  en- 
fuin^  the  date  of  the  fame  indenture  ;  and  by  virtue  of  this  fub- 
demife,  the  defendant  Bugby  claims  to  be  pofleflfed  of  the  pre- 
mifes for  the  term  to  him  demifed.  ^ 

The  queftion  for  the  opinion  of  the  court  is,  whether  the  leffor 
of  the  plaintiff  is  intitled  to  re-enter  by  virtue  of  the  covenant 
and  provifo  above  ftated.  * 

This  cafe  was  argued  by  Serjeant  Leigh  for  the  plaintiff,  and 
Serjeant  U^iitaker  for  tixe  defendant  in  this  prefent  term.  1 

It  was  argued  for  the  plaintiff,  that  the  under  leafe  made 
by  Mder  to  the  defendant  Bugby  for  fourteen  years,  part  of 

the 
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the  term  of  twenty-one  years,  without  licence,  was  fuch  a  brcfach 
of  the  provifo  and  covenant  above  ftated,  as  gave  the  lefTor  of 
the  plaintiff  a  right  of  re-entry;  and  it  was  laid,  that  although' 
this  under  leafe  was  not  an  aflignment  of  the  remainder  of  the 
term  of  twenty-one  years  then  to  come,  yet  that  it  was  a  tranf- 
ftmng^  fitting  over,  doing,  or  putting  away  the  prenvfes^  or  part 
thereof,  to  the  defendant  Bugby^  contrary  to  the  covenant  or 
condition,  ' 

Seneant  Uliitaker  for  the  defendant  infilled,  that  this  under- 
Icafe  for  part  of  tlie  original  term,  was  not  an  aflignment,  and 
faid,  that  it  had  been  fo  determined  in  a  cafe  of  Jollibert  verfus 
the  Duke  ofChandos. 

That  the  covenant  that  William  Alder  JhaU  not,  during  the  faid 
term  of  twenty -one  years,  affign^  transfer  or  fet  over,  or  otker^^ 
wJeJo  or  put  away,  &c,  cannot  mean  that  he  fliall  not  dcrmfe  : 
t)i2Ut  the  demife  for  twenty-one  years,  with  regard  to  the  firil 
,  leffor,  dill  fubfifts  ;  for  the  firft  Icffee  Alder  is  ftill  in  poffeflion  ; 
'^  '\he  leffor  of  the  plaintiff  has  a  double  remedy.  There  is  no 
privity  of  com  raft  between  the  original  leffor  and  Bugby  the 
under  leffee ;  Mr.  Blencowe  may  diftrain  upon  "the  land,  and  may 
alfo  have  an  aftion  of  debt  for  rent  againft  Alder  the  firft  lef- 
fee, and  concluded  that  this  was  an  under-leafe,  aiid  not  an 
affignment,  and  fo  was  no  breach  of  the  covenant,  and  the  leffor 
of  the  plaintiff  is  not  intitled  to  re-enter ;  he  cited  Slra.  405. 
Poultney  verfus  Holmes,  where  if  the  original  leffee  rcferves  the- 
rent  to  himfclf,  on  granting  over,  it  is  an  under-leafe,  and  not 
an  aflignment,  though  he  parts  with  the  whole  term.  And  alfo 
Style  483.  Fox  and  Swan,  where  it  is  faid,  that  if  leffee  for 
years  doth  covenant  with  the  leffor,  not  to  affign  over  his  terra, 
.without  the  leffor's  confent  in  writing,  and  doth  afterwards, 
without  fuch  confent,  dcvife  the  term  to  J.  S.  this  is  not' a 
breach  of  covenant, 

Serjeant  Leigh  in  reply,  admitted  the  cafe  in  1  Stran.  405. 
for  good  law,  but  faid  it  was  not  to  the  point  in  queftion ;  he 
alfo  admitted  the  cafe  in  Style  483.  and  faid  that  it  would  be 
abfurd  to  fay  a  devifc  was  within  a  covenant  not  to  affign ;  but 
he  laid  great  ftrefs  upon  thefe  words  in  the  covenant,  ^*jhaU  not 
**  Jet  over,  or  otherwije  do  away,  G?c.**  and  very  ftrongly  infifted, 
that  the  making  this  under-leafe  for  fourteen  years,  was  con- 
-trary  to  thefc  words  ;  and  admitted,  that  the  privity  of  contra^ 
was  not  deftroyed  between  the  original  leffor  and  leffee  (Alder) 
znA  that  Alder  might  have  devifcd  the  tci-m,  or  it  might  go  to  his 
adminiftrator,  or  mi^ht  be  taken  in  execution,  and  concluded  by 
praying  judgment  for  the  plaintiff. 
*    '  The 
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The  court  took  two  or  three  days'  time  to  confider,  and  there- 
upon gave  judgment  for  the  defendant  that  this  under^leafe  for 
fourteen  years  was  not  a  breach  of  the  covenant  or  condition ; 
they  faid  the  courts  of  Wejlmnftcr  have  always  looked  nearly  into 
thcfe  conditions,  covenants  or  provifoes ;  that  the  devifing  a  term 
¥»s  a  doin^  or  putting  it  away,  that  the  leffee  becoming  a  bankrupt 
was  a  putting  or  doing  it  away,  that  a  dying  inteftate,  was  a  put- 
£ng  it  away:  fo,  beii\g  in  debt  by  confemng  a  judgment  and 
having  the  term  taken  in  execution,  was  the  like;  but  none 
of  thefe  amounted  to  an  o^^nw^tt/,  or  to  a  breach  of  the  covenant 
or  condition. 

Judgment  for  the  defendant,  per  totam  curiam. 


Doe,  on  the  dcmife  of  Elizabeth  Brown,  Widow,  ver^ 
/us  James    Holnie,    and  Jane   Longmire,   Widow. 
C.  B.  %m^iur6 

FJECTMENT,    for  four  mefluages,    four  cottages,    four  a  Black. Rep* 

bams,  four  ftables,  four  gardens,  four  orchards,  one  fulling-  777«  *«^- 
mill,  one  water  corn-mill,  one  majt  kiln,  two  hundred  acres  of  L"j*  *^ 
land,  two  hundred  acres  of  meadow,  and  two  hundred  acres  of 
pafture,  with  the  appurtenances,  in  Applethwaite  and  Troutbeck,  in 
the  parifh  of  Windermere,  in  the  county  of  Wejlmorland;  the  de- 
fendants pleaded  not  guilty,  whereupon  iffue  was  joined,  and 
tried  before  Mr.  Baron  Perrot,  at  the  laft  affizes  held  for  that 
county,  when  a  verditl  was  found  for  the  plaintiff,  fubjcft  to 
the  opinion  of  this  court,  upon  a  cafe  ftated  in  the  words  fol- 
lowing; [viz,) 


^ 


lL\aSi  James  Longmire,  being  feifed  in  fee  of  the  premifes  in  The  cafe  for 
quellion,  being  part  freehold,  and  part  cuftomaiy  lands,  made  ^cop'"Voaol^ 
and  duly  executed  his  laft  rwZ?  and  teftament,  oi  the  date,  and  ^^*'*^ 
in  the  words  and  figures  following ;  (that  is  to  fay)  In  the  name 
of  God,  amm,  I  James  Longmire,  of  Linrfoot  m  Applethwaite^ 
in  the  parifh  of  IVlndtrmere,  in  the  county  of  Weft mor eland,  y^o^ 
man,  con fidering  the  uncertainty  of  this  mortal  life,  and  being 
4f  found,  perfect  and  difpoGnff  mind  and  memory,  (blefled  be 
Almighty  God  for  thj  fame)  do  make  and  publifh  this  my  Wl. 
will  and  teflament,  in  manner  and  fojrm  following ;  (that  is  to 
lay)  Firfl,  I  give,  grant  and  devife  unto  my  fon  James  Longmire^ 
from  and  after  the  death  or  viduity  of  my  now  wife  Dorothy 
Longmirc,  all  my  lands  and  tenements,  houfes,  buildings  and 
appurtenances  belonging  to  the  fame,  of  the  yearly  cuftomary 
rents  of  2/.  18^.  or  thereabouts,  with  a  fulling-mill  of  the 
,  3  *     f^«« 
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free  yearly  rent  of  2S.  Btuate,  lying  and  being  in  Applftk^rAti 
.aforefaid,  together  with  all  my  lands  and  tenementf,  ai>d  the 
appurtenances  thereof,  known  by  the  name  of  Flocd^xcdfes^  of  the 
yearly  cuftomary  rent  of  4^.  /[d,  fituate,  lyinjij  and  beinj^  within 
Tra9tbeck^  in  the  parifh  of  fVinJermere  aforefaid,  mfh  unp^arhmrni 
0fwajle,  for  and  during  the  term  of  hts  natiirat  life:  and  from 
and  adfter  his  deceafe,  I  give,  grant  and  devife,  all  and  firi^^iilar 
flie  prerhifes  aforefaid,  unlo  the  heirs  male  or  ftiruile\  lawfaUy 
ia  he  bc^otUn  of  tk:  body  of  my  faid [on  Jjfnfs  Lon.emire^  fdYiu  r, 
ihty  paying  oui  of  tlie  fame  the  fum  of  four  iHifidred  poundi,  irt 
manner  toUowing,    (that  is   to   iay}  the  fum  ol  two  hundrevl 

f)ounds  to  my  daughter  Ehzabdk  Brown ^  or  her  affi^ns,  and  t!ic 
ike  fum  of  two  hundred  pounds  unlo  my  grainlfons  aiid  grand- 
daughters, children  of  my- daughter  i)jr^/Ay  fizr^^//;  (that  is  to 
fay)  forty  pounds  to  my  grand-daughter  Borothy  B  rkftt^  or  her 
alGgns,  and  to  the  reft  of  the  children  of  my  faid  dauglner 
Dorothy  Birijtt,  the  fum  of  one  hundred  and  fixty  pounds,  to  be 
equally  divided  amongft  them  or  their  children,  per  ftlrpem  not 
per  capita,  Ihare  and  mare  part  alike:  and  all ihe/e  fams  of  ftionrty 


fatd  fum  o\  tour  hundred  pounds,  or  any  part  thereof,  to  the 
perfons  and  parties  I  have  herein  and  hereby  bequeathed  the 
lame,  then  and  in  fuch  cafe,  I  give,  grant  and  devife,  all  and 
lingular  the  premifes  abovefaid,  unto  my  daughter  Elizabeth 
Brawn,  and  her  heirs,  to  hold  for  and  during  fuch  a  term  of 
jrears,  as  the  faid  fum  of  Tour  hundred  pounds  may  and'Oiall  be 
ijuiecL, oUl  df  the  clear  rents  and  mean  profits  the reot,  and  applied 
amd  paid  to  the  legatees  as  above  dircftcd ;  and  ^^'ben,  and  as  foon 
as  die  faid  fum  of  four  hundred  pounds  ihall  be  fo  raifed,  Ijy 
aniTout  ot  the  mean  prohts,  then  It  is  my  will  and  mind,  that 
aiil  and  every  the  abo\'efaid  premifes  fhall  return  into  rfe  pof« 
feffipn^^and  to  and  for  the  fole  ufe  of  the  heir,  ,male  or  female^ 
lawfully  begotten  by  my  faid  fon.  and  tT'^f^or  her  heirs  far 
«^r;  but,  and  if  my  fon  James  Longmire  fhall  die  leaving  no 
lawful  iffue,  I  then  give,  grant  and  devife,  all  and  every  the 
aforefaid  premifes,  with  their  appurtenances,  unto  my  faid 
daughter  Elizabeth  Brown,  and  to  her  heirs  and  afligns  for  ever* 
chargeable  neverthelefs,  with  the  payment  of  the  fum  of  two 
Inradred  pounds  thereout,  to  my  ^randfons  and  daughters,  chil- 
dren of  my  daughter  Dorothy  Birkett^  in  like  manner,  and  irt 
liich  proportions,  as  I  have  above  direfted  and  willed  the  heirs* 
lawfully  begotten  of  the  body  of  my  fon  James ^  if  he  Ihall  leave 
any  fuch,  to  pay  the  like  mm ;  and  it  is  my  will  and  mind 
the  fame  be  paid  within  one  whole  year  after  (he  or  they  fhall 
^nter  upon  the  premifes.  And  lafily,  I  hereby  a|>paint  mv  be- 
loved 
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Ipv^  wife  fole  executrix  of  this  my  laft  mil  and  ttfiament^  to'- 
whom  I  give  all  my  goods,  chattelt,  and  perfohal  eftate,  of  what 
kind  or  nature  foever,  (he  paying  my  juft  debts  and  funeral  ex- 
pences.  In  witnefs  whereof  (revoking  all  former  wiUs  by  roe 
made)  I  Iiave  hereunto  fet  my  hand  and  feal,  the  27th  day  of 
SepUmher^  in  the  27th  year  of  the  reiga  of  our.  fovereign  Lord 
George  the  fecond,  by  the  grace  of  God,  of  Great  Britain^  France 
and  irelatid^  King,  Def»ider  of  the  Faith,  and  in  the  year  of  our 
Lord  1753, 

James  Longmire. 

Signed,  fealcd,  publifhed  and  declared  by  the  above-named 
James  L^ngimre  to  be  his  laft  zinU  and  teftament,  in  the 
prefence  of  us  who  have  hereunto  fubfcribed  our  names  as 
witnefles,  in  the  prefence  of  the  teftator. 

Thomas  Scales^  Wtlham  Fleming,  William  Langkorn^  • 

That  (he  cuftordary  cftates  above-mentioned,  were  devi/able 
m  the  fame  manner  as  freehold  eftaies  of  inheritance. 

That  James  Longmire,  the  fon,  fuffered  a  recovery  of  the 
freehold  premiies  (except  the  tulhng-millj  to  the  ule  ot  him-  ' 
lell"in*tee,  and  did  the  proper  aft.  to  bar  an  eftate-tail  in  the 
cvftomary  prcmifes,  and  died  without  leaving,  or  ever  having 
had  ifliie,  having  before  his  death  conveyed  the  premifes  in  quel- 
tion  to  ihe  defendants  in  fee. 

That  the  leflbr  of  the  plaintiff  i$  the  teftator's  daughter,  men- 
tioned in  the  wilL 

Whereupon  a  verdift  was  given  for  the  plaintiff,  for  all  the 
premifes  comprized  in  the  declaration,  fubjc«  neverthelefs,  a^  to 
all  the  premifes  (except  the  fulling-mill)  to  the  opinion  of  this 
court,   whether  the  plaintiff  otight  to  recover. 

This  cafe  was  argued  twice  at  the  bar;  firft,  in  Hilary  term 
laft,  by  Serjeant  Leigh  for  the  plaintiff,  and  Serjeant  Buruind  for 
the  defendant ;  and  the  fecond  timfe,  by  Serjeant  Glynn  for  the 
plaintiff,  and  Serjeant  Da^vy  for  the  defendant. 

The  Serjeants  for  the  plaintiff  contended,    that  James  Long* 
mire  took  only  an  eftiate  for  life,  with  a  contingent  remainder  in 
tail  to  his  iffue  by  the  tuill^  and  therefore  the  remainder  over  in    • 
fee  to  the  Icffor  of  the  plaintiff  Elizabeth  Brozvn^  being  a  vefted 
remainder  (as  they  faid)  was  npt  barred  by  the  recovery. 

The  Serjeants  for  the  defendants  contended,  that  James  Long* 
mire  took  an  eftate-tail  by  the  will^  and  fo  the  recovery  had 

a  barred 
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barred  the  remainder  in  fee  given  over  to  'EMzabeth  Brown. 
Many  arguments  were  ufed^  and  great  variety  of  cafes  cited,  by 
the  learned  ferjeants  on  both  fides,  pro  and  con\  which  are  not 
neceffary  to  be  fet  down  here;  becaufe  the  court,  after  having 
taken  time  until  tliis  term  to  confider  of  their  judgment,  did  not 
determine  whether  Jamts  Longrmrc  took  an  eitate  for  life,  or  in 
tail;  but  were  all  of  opinion,  that  he  either  took  an  eilatc  for 
life  or  in  tail;  and  whether  he  took  an  efiate  for  life,  or  in  tail, 
the  Icffor  of  the  plaintiff  had  no  title ;  that  the  remainder  limited 
to  the  heirs  male  or  female,  lawfully  begotten  of  the  body  of 
the  faid  (fon)  James  Longmire,  (as  it  is  literally  ftated  above) 
was  a  good  contingent  remainder  in  fee  depending  upon 
a  freehold,  and  barred  by  the  common  recovery ;  that  the  re- 
mainder over  in  fee  to  the  leffor  of  the  plaintiff  was  void,  being 
after  a  fee,  and  never  could  veft;  and  that  if  James  Longmirc 
took  an  efiate  in  tail,  it  was  equally  clear,  that  the  remainders 
are  barred,  and  the  leflbr  of  the  plaintiff  has  no  title.  la  de- 
livering this  opinion  of  the  court,  the  Lord  Chief  Juflice  was 
pleafed  to  fiiy,  that  this  cafe  was  very  like  the  cafe  of  Loddington 
verfus  Kims.  3  Lev,  431.  1  Salk,  224.  wherein  it  was  deter- 
mined, that  the  devife  in  that  cafe  to  Evers  Armin  for  his  life, 
and  in  cafe  hefhould  have  iffue-male,  to  fuch  iffue-malc  and  his 
heirs  for  ever,  charged  with  25/.  per  annum^  &c.  was  an  eftate 
fpr  life,  with  a  contingent  remainder,  which  was  dcflroyed  by- 
the  recovery  (in  that  cafe)  fuffered  by  Evers  Armin;  and  thdugn 
both  Leifinz  and  Salield  report  that  the  parties  agreed,  and 
divided  the  eftate,  before  any  judgment  was  given,  yet  it  ap- 
pears from  a  MS  report  of  that  cafe  by  judge  BUncowe^  (which 
the  reporter  Serjeant  IVtlfon  has  feen)  that  after  long  confideration, 
judgment  was  given,  that  Evers  Armin  took  an  eftate  for  life,  with 
a  contingent  remainder  over,  which  was  barred  by  the  recovery 
fuScred  by  Evers  Armin. 

% 
As  the  point,  upon  which  the  court  were  going  to  give  jpdg- 
ment,  in  the  cafe  at  bar,  had  not  been  before  fo  much  as  men- 
tioned by  any  of  the  ferjeants,  the  Chief  Juflice  told  them  Who 
argued  for  the  plaintiff,  they  might  fpeak  to  it  again  if  they 
pleafed;  fo  pronounced  judgment  for  the  defendants,  niji  cauja 
the  next  term.     See  the  fame  cafe  in  next  term. 


mBlack.Rep.  ^grfus  QzXtX^htW. 

A  judgment    ^T^  H I S    was    an    aftion    upon    affumpfit    for    2500/.    for 
for  the  dc-       ^    money,  had  and  rcceivcd  by  the  defendant,  for  the  ufe  of 

fendantm        the  plaintiff. 

trover,  is  not  * 

a  bar  to  an 

a^ion  a^ainft  him  for  money  had  and  receif  ed  lot  the  plaintiff  *i  n(c. 

The 
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The  detemlant  pleaded  in  bar,  that  the  plaintiir  herfctofbfe 
brought  ^n  aftlon  <jf  trover  againft  him  and  one  A,  B.  to  re* 
cover  ^lamages  ajranift  them,  for  divers  goods  and  chattels  of  the 
plaintiff,  liippofcu  to  be  converted  \ry  them  to  their  own  ufr; 
to  which  they  pleaded  the  general  illue,  and  a  verdict  was  found 
for  them  [the  (iefendarttsj,  and  judgment  was  entered  therenjK  , 
which  the  prefent  delenJant  now  pleaded  in  bar  to  this  action, 
and  averred,  that  the  goo(U  and  chattels  for  which  the  aftion  ia 
trover  was  brought,  are  the  very  i'ame  identical  goods,  for  the 
produce  whereof  [by  fale]  the  prefcnt  aftion  is  brought  by  the 
plaintiff  againft  tlie  defendant,  for  mortey  had  and  received  For 
the  plaintiff's  ufe.  The  plaihtiff  demurred,  and  the  defendant' 
jointtd  fi\  demurrer. 

This  cafe  was  a  little  fpokc  to  by  Serjeant  lyjgk    for  the  See  i  Mod. 
plaintiff,  and  Serjeant  Jfphfon  for  the  defendant ;  but  the  whole  *°^ 
court  without  much  debate  were  clear  of  opinion,  that  a  judgment       *^ 
for  the  defendant  in  trover,  is  no  bar  to  an  aftion  for  money  liad 
and  received  by  tlie  defendant,  for  the  ufe  of  the  plaintiff. 

Judgment  for  the  plaintiff,  per  tatatn  curiam. 


?• 
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Doe,  of  the  dcmlfe  of  Elizabeth  Browne  verfus  James  i  Black. Rep. 
Holmes  atid  John  Longmirc*  ,  C.  B.  [sle  tntepi. 

P^JECTMENT    of   lands    in   the   county   of  W^jff/wc^r- The  que  ftkm 
*^  land,    which    was    tried    before  Mr.  Baron  Ptrrot  at  the  wai,  whether 
aflizcs  held  for  that  county  ;    wlien  a  verdi£t  was    found    for  f„ '*r"l**"f?^ 
the  plaintiff,  fubjeft  to  the  opinion  of  thu  court,  upon  a  cale  ^pfte4  in  the 
ftaied,  and  written  down  verbatim  in  the  laft  Trinity  term,  when  leflorof  the 
the  fame  was  argued   at  the  bar,  the  fecond  time;    and   the  P^^'J"*!^^ JJ^ 

words  of  a 
m^Ul,  the  tunc  heing  Tumted  after  a  cootiofent  remiinder  in  fee. 

Vol.  IIL  B.  ifourt 
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court  were  then  inclined  to  give  their  opinion,  that  the  dcvife 
over  to  the  leffor  of  the  plaintiff  in  fee,  was  a  contingent  re- 
mainder, and  could  not  take  place,  it  being  dcftroyed  )>y  the 
recovery  fuSered  by  James  Longmire. 

But  as  this  point  had  not  been  fpoken  to,  in  either  of  the 
arguments  at  the  bar,  the  court  were  pleafed  to  order  an  ulterius 
concilium,  that  this  Tingle  point  might  be  debated,  if  the  plain- 
tiff's counfel  fo  thought  fit. 

It  was  therefore  now  argued  by  Serjeant  Sayer,  on  the  part  of 
the  leffor  of  the  plaintiff,  that  the  remainder  limited  to  her  by 
the  a'///,  was  a  veiled  remainder  in  fee,  and  therefore  not  dc- 
flroyed  by  the  recoverv  fuffercd  by  James  Longniire,  who  (he 
faid)  was  only  tenant  for  life,  with  a  contingent  remainder  to 
his  iffuc.  And  to  prove  that  this  was  a  remainder  vcfted  in 
the  leffor  of  the  plaintiff,  Serjeant  Sayer  cited  the  cafe  of  Doe  on 
the  demife  of  Barnard ^nd  Featon  verfus  Rea/bn,  Tun,  28  Gto,  2. 
B,  R.  which  he  relied  upon,  as  a  cafe  determined  in  ths  verv 

!)oint;  and  which  he  ftated  from  a  MS.  report,  in  the  words 
bllowing,  viz,  in  a  cafe  refcrved  it  was  ftated,  that  J,  5.  feifed 
in  fee  of  the  premifes  in  queftion,  devifed  them  in  ihefe  words, 
•'  I  devife  all  my  meffuages  in  L.  to  Eliz.  Crofon  my  niece,  for 
•*  her  natural  life,  without  impeachment  of  wade;  and  immedi- 
•'  ately  after  her  dcceafc,  I  devife  the  fame  unto  fuch  ilFue  of  the 
'*  body  of  my  niece,  as  ffiall  he  then  living,  and  to  the  heirs  of 
*•  fuch  iffue.  And  if  there  (hall  be  onlv  one  fuch  iffue  or  child, 
*•  of  the  body  of  my  faid  niece  Elifaoetk  Crofon,  then  I  give 
•*  the  whole  to  that  one,  and  it's  heirs,  and  if  only  two  cliil- 
**  dren  then  to  thofe  two  and  their  heirs,  equally  to  be  divided 
**  between  them,  as  tenants  in  common ;  and  in  cafe  my  faid 
•*  niece  (hall  die  without  iffue  of  her  body  then  living;  or  in 
"  cafe  all  fuch  iffuc  fliall  die  without  iffue,  fo  that  all  and  every 
•*  the  defcendants  of  her  body  (hall  he  dead  without  iffue,  then 
"  I  devife  the  fame  to  my  coufins  Barnard  dind  Fcnton,  and  their 
•*  heirs. 

"  That  in  the  year  1650  Elizabeth  Crofon  entered,  that  (lie 
••  afterwards  married  the  defendant  Reafon,  and  that  in  the  year 
*'  1752  ftie  joined  with  her  hulband  in  fuffering  a  common 
'*  recovery. 

••  One  queftion  was,  whether  Elizabeth  Crofon  took  an  eftate 
"  for  life  or  in  tail?  And  it  was  holden  by  the  court  of  B.  R. 
'*  that  (he  only  took  an  eftate  for  life. 

•'  Another 
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*•  Another  queftion  was,  whether  the  remainder  limited  to 
•*  the  leffors  of  the  plaintiff,  was  fuch  a  vefted  remainder  as 
"  was  not  barred  by  the  recovery  ?  It  was  holden  to  be  fuch  a 
"  veiled  remainder,  and  confequently,  that  it  was  not  barred  by 
'*  the  recovery;  and  judgment  was  accordingly  given  for  the 
••  leffors  of  the  plaintiff.'  He  cited  feveral  other  cafes,  which 
the  court  thought  not  very  applicable  to  the  prefent  point  in 
queftion,  viz.  Whether  the  remainder  was  vefted  in  Mrs. 
Jorowne?  and  therefore  it  is  unneceffary  to  fet  them  down  here. 

I  was  prepared  and  ready  to  have  argued  this  fingle  point  for 
the  defendants ;  but  without  hearing  me,  the  whole  court  were 
clearly  of  opinion,  that  the  remainder  limited  to  Elizabeth 
Browne^  the  leffor  of  the  plaintiff,  was  a  contingent  remainder, 
and  not  a  vefted  remainder;  becaufe  the  remainder  before  limited 
to  the  heirs  male  or  female,  lawfully  begotten  of  the  body  of 
Jaints  Longmire  (the  fon)  as  it  is  ftated  verbatim  in  this  cafe 
^reported  in  the  laft  term)  before,  was  a  good  contingent  remain- 
der in  fee  fimple,  and  a  remainder  cannot  be  limited  after  a  con- 
tingent remainder  in  fee ;  they  alfo  held  clearly,  that  the  limitation 
over  to  Elizabeth  Browne^  could  not  enure  by  way  of  executory 
dcuife^  becaufe  James  Longmire  the  fon,  whether  he  was  tenant 
for  life,  or  in  tail,  ^ which  they  did  not  determine)  at  leaft  had 
a  freehold  in  him  fufficient  to  fupport  a  contingent  remainder;  * 
and  wherever  there  is  a  freehold  capable  of  ujpporting  a  con- 
tingent remainder,  it  fliall  never  be  conftrued  an  executory  de- 
vife ;  Purefoy  verfus  Rogers.  2  Saund.  388.  whereupon  judg- 
ment  was  given  for  the  defendants'^  totam  curiam.  And  nota^ 
the  Lord  Chief  Juftice  De  Grey  faid,  he  (hould  have  been  of  the 
fame  opinion,  although  the  cafe  of  Loddington  and  Kyme  had 
never  been  determined. 

As  I  was  prepared  to  have  fpoken  to  this  point,  the  candid 
reader  will  not  (I  flatter  mvfelf )  be  difpleafed  with  my  writing 
fhortly,  the  fubftance  of  wnat  I  intended  to  have  offered  to  the 
court,  if  they  had  been  pleafed  to  hear  me.     It  is  as  follows : 

This  cafe  having  been  twice  argued  before,  (viz. J  in  Hilary 
term  laft,  by  Serjeant  Leigh  for  the  plaintiff,  and  Serjeant  Bur- 
land  for  the  defendants ;  and  in  Eqfter  term  laft  by  Serjeant  Glynn 
for  the  plaintiff,  and  Serjeant  Davy  for  the  defendants.  The 
court  took  time  to  conflder  of  their  judgment ;  and  in  Trirtity  term 
laft,  after  having  maturely  confidered  the  cafe,  were  of  opinion 
that  the  devife  over  to  Elizabeth  Brozvne^  the  leffor  of  the  plain- 
tiff, was  a  contingent  remainder ^  and  could  not  take  place,  it 
being  deftroyed  by  the  common  recovery. 

R  2  But 
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But  as  this  poiiil  had  not  bcth  toovedor  debatird  at  the  bar,  by 
amy  of  the  ferjeants,  ih  rithfer  of  the  former  arguments,  the 
court  was  pleafcd  to  order  ah  uUerius  cartdlwm,  to  have  this 
fingle  point  argued,  if  tht  plaihtifF^s  council  Ihould  fo  think 
fit.  Accordingly,  il  is  now  cohtended  by  my  brother  &>'^»  that 
this  is  a  vefted  remainder  in  Elizabeth  Browifr^  the  leflor  of  the 
BkdntttiF,  and  not  a  cbrttingcnt  re^aihdtt ;  and  in  fupport  of  this 
he  has  cited  the  cafe  of  Do^  on  the  dcmile  of  BatTtard  and  Fen- 
ion  vcrfus  Rcafon^  Trin.  28  &  ^c^Geo,  2.  B.  /?.  whicli  he  relies 
upon  as  a  cafe  determined,  in  the  very  point  now  in  debate  be- 
Fore  the  court,  and  Which  is  abbve  Ihtttd  verbatim,  te  cited  by 
3^  brother  Sayer:  but  as  1  have  a  more  accurate  report  of  thait 
e,  whicli  I  recei\^d  from  Yay  brother  Jrphfon,  who  heard  th^ 
«irgument  and  iud^ment  giV6n  thercih,  and  noted  the  fame  witlb 
1m»  own  hand,  I  (hall  cite  it  verbatim  as  1  received  it  fron> 
Kim. 

*^*  In  cjeQment,  the  ]\xrf  found  ^  fpccial  vcrdift,  that  EI- 
•«  ward  Bowden,  or  Brogden,  was  fcifed  in  fee  of  the  premifes 
*i«  ire  <pLieftion;  ijfid  by  his  will,  dated  the  30th  day  hi  June  1739* 
^*  dcvifcd  a»  Vollows : — I  ffive  and  devifc  all  my  meluiages,  SV . 
'^«  in  Leeds,  to  my  wife  Elizabeth,  for  the  term  of  her  natural- 
^  "  life,  witbcmt  impeachment  of  wafte ;  and  after  her  dec^afe,  I  gi\*c 
••  tod  devife  tlie  faihe  to  Elizabeth  Crofoii  my  niece,  for  her  na- 
«*  tural  life,  without  i'lhpeuchment  of  wafte,  and  immediately  after 
•♦  he*r  deceafe,- 1  give  and  dc^fe  the  fame  unto  fuch  iflufc  of  tlte 
^  V^y  ^  roy  Ifsiid  niece  Jls  fltall  be  then  living,,  and  to  the  ieirs  of 
*«  fuchijfue,  {that  is  to  lay)  in-  cafettreire  fhaH  be  only  fuch  iffue  one 
"  chilC^lthen  I  gK^e  'Ae  wholt  to  that  one  chi4d  and  it's  fceirs  ; 
"*•*•  and  if  there  iliaH  bt  ifRie  two  o^f  ftJOre  children,  then  to  fucli 
**  iffue  two  or  more  children  eq^iallv  a^orrg  theiti^  flwune  and 
'^  Qiare  alike;  and  the  heirs  and  alligns  of  fuch  two  or  more 
'*«  cbildren,  to  take  both  ficehold  and  inheritance  as  tenants  in 
'*'*-  common,  and  not  ks  joint-tenimts.^-^Jf/lca/S'Twvyafrf  niece 
'^  Jfiatt  die  without  ^ijju)t  6f  her  'body  hr^otteti,  ftten  livtng;  or  i^ 
*•  cafe  all  fucli  iffhe  ttiall  die  without  iflcfe,  fo  that  aW  and  every 
••  of  the  defcendit'.us  of  her  body  iliall  be  dead  without  iffue, 
'•*  th^n,  and  not  before,  1  j^ivc  and  devifc  aH^  the  afofefaid  pre- 
. "  TOifes  nrito  my  ctiuTins  lno>nas  Barnard  TinA  Jft^me^i  Fcnton  [the 
*•*  leffdr  of  the  plafntiffl  therr  heirs  and  affigns  Tor  c^er,  tt>-t»lce 
**  both  freehold  and  iriueritance  as  teiinfnis  m  common,  and  not- 
**  as  joiht-tfciharits  ;  iipon  colndition  ncvertheiefs,  that  they,  whtm 
**  thfcy  enter  updti  tht  jlretnrfcs,  pay  fioo/.  to  Jm^itti  Parker^ 
••  Tf  me  be  tbeh  livifig,  166/.  of  whith  to  be  paid  bj'  Thomas^ 
'  "  Bdrnardr  and  ioOl.  to  be^paid  by  Jahies  Ftnton. 

9  "  Tl:at 


**  Tha$  upon  the  .j^tl^  day  of  February.  174X1  the  tefi^toc  4icd, 
•*  whereupon  his  wite  entefetl  and  died  feifed  on  the  23d  day  of 
'*  January  1759,  whereupon  Elizabeth  Crojbn  entered  ili^der  tl|^ 
•*  av//,  aqd  being  feifed  of  tlie  prcinifes,  on  the  2 2d  day  ojF 
•*  -^ril  iJqX  intermarried  \^ith  the  clcfei\d^nt  Reajon;  and  iiji 
**  Trinity  term  24  £?  2^  Geo,  2.  1751,  they  fuffered  a  coxnnioiji 
**  recovery  and  declared  thp  ^fcs  thereof,  to  each  of  them  fof 
•*  their  lives,  with  remainder  to  the  defendant,  and  his  heir} 
""  in  fee. 

**  Elizabeth  (Crafon)  the  defendant's  v'ifc,  died  the  i§tl|  d^ 
^*  of  Odober  1752,  and  p.pver  ha^  any  iffue  of  her  bc^y. 

*•  James  Fenton  leffbr  of  the  plaintiff  is  the  devifee,  and  TJiqt 
•'  mas  Barnard  is  the  cld/elt  fpn  and  heir  9f  tfee  qthcf  d|cyif(^ 
*•  Thomas  Barnard, 

^  The  que^ioR  was,  \yhfthcr  the  plaintiff  \vas  intitled  tp  r^ 
**  cover  the  prcmifes  ?  ^nd  the  whole  court  ojF  B.  R.  ycrc  o| 
**  opinion  be  was,  and  gavq  judgm^nl  (or  the  plaintiff;;;  s^^d  \9 
"  giving  tl)«ir  opinion  the  judges  fpote  to  ihc  followip^  eflfe^ ; 

*•  Ryder  Chief  Juftice — ^Thc  ^ueftion  is,  what  remainder  was 
"  given  to  the  l^lfprs  of  di^  plaintiff  hy  th^  tf^ill,  and  whether 
"  the  fame  is  ftill  fufbfiiling,  or  4etermined  hy  the  Hmit^tionf 
*•  in  the  zvili^  or  by  tlie  commpn  recovery.  Several  thing| 
^  are  very  clear,. 

^  xji^  There  is  no  doubt  but  the  eftate  gjven  to  the  njec^ 
V  was  only  for  life,  almoil  every  word  of  the  devife  proves  it  \ 
**  it  is  an  eftate  for  lifpin  fo  nifiny  words  ^  after  her  death,  th^ 
*'  iffue  (which  in  a  wUl,  is  a  wprd  that  pperates  as  effe£lually  to  ' 

'*  make  an  ci)ate-t<(il,  as  the  words  hars  ^thc  body  do  in  a  ^eq) 
"  are  to  tal^e  as  pyrchafers^  for  the  deyife  ^s  tp  th^  iffue  of  tljp 
'*  body  of  the  niece;,  and  to  the  heirs  of  {ucb  iffue. 

"  2^/y,  It  is  clear,  that  the  remainder  limited,  next  after  th^  Co.  Jac  590. 
**  niece's  eftate  is  contingent ;  the  words,  in  cafe  my  niece  die  zviti'  ^^^^  '^** 
*'  out  ijfue  of  her  bo(fy  ^hfn  Umng^  fli^w..  tlm  it  muft  be  con- 
'*  tingent,  it  not  appearing  what  c^ld  inay  bjp  theii  livingT— TI119 
•*  child  muft  take  oy  pur<^a£e^ 

•*  3^/v,  Arpcovxry  \yiJll  bg^J4SP5dp«nt^«I^i^^  anyper- 
'*  fon  Icifed  of  ^  freehold  Ipajr  m  an  cpntiogent  (etnainderf 
"  hyfepffment  qj;  cmr^QH  recoy^rj^^  H^i?^ & 4^^?^' 

H  3  .  '•  9h> 
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"  But  it  doth  not  follow  from  what  I  have  faid,  that  tlie  rr- 
"  raainder  limited  to  the  leffors  of  the  plaintiff,  is  a  contingent 
"  remainder. — In  marriage  fettlcments  after  the  firft  remainders 
"  to  the  firft  and  other  fons  of  the  marriage,  the  next  re- 
"  maunders  to  truftees  to  prelervc  the  contingent  remainders,  are 
**  vcfted,  as  being  limitea  to  perfons  in  ejft;  for  by  the  rule  of 
"  law,  the  eftate  (hall  open  and  (hut  again,  and  fo  iotics  quoties, 
'•  to  let  in  the  intermediate  remainders. 

"  The  quefiion  then  is,  whether  the  limitation  to  the  le{rors 
"  of  the  plaintiff,  in  this  cafe,  be  a  contingent  remainder  or 
«•  not? — It  is  infifted  on  the  part  of  the  defendant,  that  the 
"  eftate  limited  to  the  iffue  of  Elizabeth  the  niece,  was  a  fee 
*^  fimple ;  if  that  be  fo,  it  puts  an  end  to  all  the  other  remainders  ; 
••  but  we  are  all  of  opinion,  that  it  was  an  cfbte-tail,  it  being 
'•  an  eftabli(hed  rule,  that  were  an  eftate  is  limited  to  one  and 
"  his  heirs,  it  may  be  reftrained  by  fubfequent  words.  Here 
^*  the  fubfequent  words  reftrain  and  confine  the  word  ArtVj,  to 
•*  beirs  of  his  body^  or  iffue;  fo  a  devife  to  A.  for  life,  is  an 
"  eftate  for  life;  but  if  thefe  words  are  added,  viz.  And  if  A. 
••  dies  mthout  {jfut^  then  to  B.  then  it  becomes  an  eftate-tail 
••  in  A, 

"  He  concluded  by  faying,  It  is  a  known  rule  of  law,  that 

"  where  particular  eftates  of  freehold  are  limited,  with  parti- 

♦•  cular  contingent  remainders  over  to  perfons  not  in  being,  and 

••  then  comes  a  remainder  over  in  fee,  to  one  in  being,  that  is 

•*  a  vefted  remainder,  (and  cited  Boreton  verfus  Nicols.     Cro, 

•*  Car,  363.)  until  the  intermediate  remainders  come  in  rffe^  and 

••  then  It  opens  to  let  them  in;  fo  this  remainder  to  the  leffors 

••  of  the  plaintiff  is  vefted,  to  take  effeft  in  poffeffion,  on  the 

**  determination  of  the  former  eftates,  and  does  not  depend  upon 

•*  the  dying  of  Elizabeth  the  niece,  having  iltue  at  her  death ; 

•*  for  it  ve(b  whether  (he  has  iffue  or  not.     He  faid,  he  did  not 

•*  think  the  cafe  of  Loddingion  verfus  Kyme  was  ever  determined, 

.    *•  although  Ld.  Raym,  page  209.  fays  that  it  was.     Upon  the 

*'  whole  he  faid,  he  was  of  opinion  tor  tlie  plaintiff. 

"  Denifon  Juftice — It  is  admitted  that  Elizabeth  the  niec^ 
••  took  an  eftate  for  life;  the  queftion  then  is,  whether  th^ 
"  limitation  to  the  leffors  of  the  plaintiff,  is,  or  is  not  a  re- 
"  mainder  vefted;  it  cannot  be  an  executory  devife,  becaufc 
"  there  is  a  fufficient  eftate  of  freehold  to  fupport  a  contingent 
••  remainder.  Purefoy  verfus  Rogers.  2  Saund,  380.  Befides 
••  it  is  upon  too  remote  a  coniingency  to  be  an  executory  de- 
"  vif(^;  if  it  is  a  vefted  remainder,  the  common  recovery 
"  could  not  bar  it,  but  would  give  a  right  of  entry  for  the  for- 
^*  feiture;    if  it  i$  contingent,  then  it  is  barrtd.     Is   the   li- 

•*  mitation 
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**  mitation  to  the  iffue  of  Elizabeth  the  niece  an  eftate  in  fee,  or  in 

**  tail  ?  If  a  fee,  no  other  fee  can  be  limited  after,  or  mounted 

••  upon  it ;  if  in  tail,  the  lefTors  of  the  plaintiff  took  a  vefted 

"  remainder;  I  am  of  opinion,  that  the  limitation  to  the  iffue 

*•  of  Elizabeth  the  niece,  is  of  an  eftate-tail ;  for  the  word  heirs 

•*  there,  is  controuled  by  the  words  which  follow.    A  limitation 

**  to  one  for  life,  remainder  to  his  firft  and  other  fons  in  tail  not ' 

'*  then  in  being,  which  is  contingent  with  remainder  to  one  in 

**  5^,  the  laft  remainder  is  vefted  notwithftanding  the  interven- 

^*  tion  of  the  eftates-tail ;  therefore  the  recovery  cannot  bar  the 

•*  plaintiff.     1  am  of  the  fame  opinion  with  my  Lord  Chief 

"  Juftice. 

*'  For/ler  Juftice — The  devife  to  the  iffue  of  Elizabeth  the 
*'  niece,  was  of  an  eftate-tail,  and  the  remainder  over  to  the 
•*  leifors  of  the  plaintiff  was  a  vcihcd  remainder,  therefore  thp 
"  common  recovery  fuffered  by  tenant  for  life  was  a  forfeiture; 
'*  I  am  of  the  fame  opinion. 

*•  JVtlmot  Juftice — ^\Vhen  the  limitations  are  to  A.  for  life, 
"  remainder  to  the  firft  and  other  fons,  a  fubfequent  remainder 
**  may  be  fo  framed  as  to  be  a  contingent  remainder;  but  that 
"  is  not  this  cafe.  If  Elizabeth  the  niece  had  left  iffue,  and  that 
*'  iffue  had  afterwards  died  without  iffue,  the  leffors  of  the 
"  plaintiff  would  have  taken;  Judgment  for  the  plaintiff, /^r 
"  tot.  cur.    B.  R:' 

Thus,  I  have  ftated  the  cafe  exaflly  as  it  was  given  to  me  by 
my  brother  Jeph/on,  becaufe  it  feemed  to  me  to  be  a  more  ac- 
curate report  of  it,  than  as  it  is  ftated  by  my  brother  Sayer^ 
tiiough  1  own  it  does  not  materially  differ. 

I  have  tlie  authority  of  a  very  great  and  learned  judge  (the 
late  Lord  Chief  Juftice  IVilmot]  to  fay,  (as  I  have  often  heard  2  WUfoo 
him  fayj  that  cafes  upon  xmlls  have  no  great  weight  unlefs  they  3M« 
are  exactly  in  the  very  point,  and  fimilar  in  every  refpc6l  to 
the  cafe  before  the  court ;  fo  that  if  I  can  fhcw  a  material  dif^ 
fcrcncc  between  our  cafe,  and  the  cafe  above  fo  much  relied 
upon  by  the  plaintiff,  the  court,  will  pay  little  or  no  regard  to 
it  in  their  determination  of  this  cafe. 

I  fiibmlt  it  to  the  court,  that  the  cafe  of  Doe  on  the  demife 
o{  Barnard  and  Fenton  verfus  Reafon^  is  different  and  diftinguilh- 
able,  from  the  cafe  at  bar  ;  in  that  cafe  Lord  Chief  Juftice  Rider ^ 
and  the  whole  court  held,  that  the  eftate  deviled  to  the  iffue  of 
Elizabdk  Crofun  the  niece,  was  an  eftate  in  tail ;  and  I  ftidli  not 
deny,  or  even  make  the  leaft  doubt,  but  that  a  vefted  remaiu- 
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Act  may  be  well  limited,  aficr  an  cflgte-tai],  wjicthcr  the  cftatc, 
tail  be  veiled  or  condiment,  there  being  a  variety  oi  cafes  in  tlie 
books  to  tliis  purpofe ;  whereas  in  our  cafe,  tiie  liiniiaiion  to 
tlic  heirs  male  or  Jcmalc,  ol  die  body  of  Jamrs  Longmirc  the 
fon,  ^as  a  contingent  remainder  in  fee,  and  after  fuch  limita- 
tion in  fee,  a  fubfequent  remainder  cannot  be  limited  or  vcft-— 
That  die  heirs  of  the  Uodv  of  Jf<jLmes  longmirc  the  fon,  muft  take 
a  fee  Hmple  feems  clear  irom  tlu;  following  confiden^oos. 

Firfi,  The  words,  liars  ni:iU  or  Jemale^  lawfully  to  he  begalien 
of  tht  body  of  my  [on  James  Lotigmire  far  cver^  ihey  payings  &c. 
mufl:  be  words  of  purchafe,  the)'  muil  be  taken  as  a  Jr/fgnatto 
perfona,  and  the  zvill  muft  be  conftrucd  in  the  fame  manner,  as 
if  a  particular  name  was  fubftitutcd  in  the  place  of  tbefe  words, 
and  then  the  claufe  would  run  thuF,  viz>  '*  To  ray  fon  James 
••  Longmire^  for  and  during  die  term  o4  1ms  natural  life ;  and 
•*  from  and  after  his  deceafe,  to  A,  for  ever  ;*'  whidi  would 
clearly  carry  a  fee  to  A, — for  the  words  for  eifer,  in  a  zw//,  be- 
ing clearly  cxpreflive  of  the  intention  of  the  devifor  to  give  a  fee 
fimple,  aFC  equivalent  to  the  word  hars  in  a  feoffment  or  grant, 
9S  hath  been  often  determined,     Co,  LU.  9  t.     iJi.Jid.  586. 


f. 


Secondly,  The  heirs  of  the  body  of  James  Longmxre  the  fon, 
ar^  to  pay  out  of  the  faid  eftate  the  fum  of  400/.  that  will 
)afs  a  fee  by  conftrutiion,  without  rcj^ard  to  the  value  of  the 
ands  devifed;  for  the  value  (fays  the  book)  is  not  material,  Wtl- 
lock  verfus  Hammond.  Cro,  EJiz.  204.  3  Rep,  21.  fl.  in  Boraftons 
cafty  and  6  Rep,  i6-  a,  Collyer's  cafe. 

Thirdly,  The  will  fays,  **  But  provided  that  rcfufal,  failure, 
"  or  negleft  be  made,  oi  payment  of  the  faid  fum  of  40c/.  or 
••  any  part  thereof,  to  the  pcrfons  and  parties  I  have  herein  and 
•*  hereby  bequeadied  the  fame,  then,  and  in  fuch  cafe  I  give, 
*•  grant  and  devife,  all  and  fingular  the  prcmifes,  unto  my 
*•  daughter  FJizabelh  Bjuzvne,  and  her  heirs;  to  hold  for  3ajd 
*•  dunnij  fuch  a  term  of  years  as  the  faid  fum  of  400/.  jnay 
•*  and  (lull  be  raifed  out  of  tlie  clear  rents  and  mean  profits 
**  thereof,  and  applied  and  paid  to  t^ie  legatees  as  above  dire6led; 
**  and  when,  ancl  as  foon  as  the  fum  of  400/.  Ihall  be  fo  raifed 
"  by  and  out  of  the  mean  profits,  then  it  is  my  will  and  mind. 
•*  that  all  and  ever)'  the  above-mciuioned  prcmifes  (hall  return 
*•  into  tlK  poffcffion,  and  to  and  for  the  fole  ufe  of  the  heir  male 
•*  or  female,  lawfuUy  begotten  by  my  faid  fon,  Sind  to  his  or  Aer 
•*  heirs  for  cz^r,** 

So  that  if  failure  of  payment  of  the  fum  of  400/.  be  made. 
Mis.  Browne  is  to  enter  and  hold  the  deinifed  premifes  dll  that 
fum  be  raifed ;  and  then  all  the  premifes  are  to  return  into  the 

poifeflioii 
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poffcflipn  of  the  heir  maU  prJemaU  qfhi^fpny  and  to  his  or  hew 
A^irs Jorever;  which  words  are  not  only  clearly  ex prciUvc  of  the 
tcUator's  intention  to  give  a  fee-fimple  to  the  heirs  of  the  body 
pf  his  ion  (as  purchafers),  but  are  the  technical  words  which 
the  J4W  requires  to  pafs  a  fee-fimpl^  m  feoffments  and  grants. 

This  cafe  at  the  bar,  ^hcr^fore,  diiTers  very  materially  from, 
imd  cannpt  be  compared  to  that  of  i)^,  on  the  {Icmife  of  Bar-, 
nard'^xiik  Fenton^  xcrfusJReafon^  or  to  any  pther  cafe  where  the 
intermediate  contingent  eftate  devifedt  is  an  eftatc-tail,  or  ^y 
other  particular  eftate  ;  for  in  our  cafe  the  intermediate  contin- 
gent eftate  devifed,  is  a  fee-fimple  ;  but  in  the  cafe  of  Doe  verfus 
Reafvn^  the  intermediate  contingent  eftate,  was  adjudged  by  the 
whole  court  of  B.  R.  to  be  an  ellate-tail. 

If  I  have  proved,  that  the  eftate  limited  to  the  heirs  male  or 
female  of  the  body  of  James  Longmire  the  fon,  is  a  fee  fimple^ 
then  1  humbly  conceive  it  is  moft  clear,  that  the  remainder  over 
to  the  leflbr  of  the  plaintiff  is  not  vetted,  becaufe  a  fubfequcnt 
remainder  can  never  veft,  after  a  conimgtnt  fee  ft  m pie  is  li- 
mited ;  and  the  cafe  of  Luddington  verfus  Kime^  \  Ld,  Raym. 
803.  3  Lrv.  431.  1  Sali'  224.  is  direftly  in  point;  fo  tha^ 
the  remainder  over  to  Mrs.  Browne^  the  leflbr  of  the  plaintiff^ 
could  never  veft. 

Not  a.  This  is  the  fubftance  of  what  I  intended  to  have  offered 
to  the  court,  upon  the  fingie  point  remaining  to  be  fpoken  to, 
and  hope  the  reader  will  excufe  me,  for  givmg  him  the  trouble 
of  readmg  it. 


On  the  firft  day  of  Oclpbfir  177P,-  in  the  vacation  ^fter  Trinity  Ww. 
term,  in  the  tenth  year  of  the  reign  of  his  prefent  ^lajefty,  ^ 
fine  of  lands  was  taken  and  acknowledged  hy  4fdimus  potejlatem^ 
wherein  ?>'\rJohn  Eardley  Wilmot  Knt.  (then  Lord  Chief  Jufticc  of 
the  court  of  Common  Pleas)  and  others,  were  conufors  ;  which 
was  pafled,  engroffed  and  recorded,  as  a  pne  of  the  faid  Trinity 
term,  in  the  tenth  year  of  his  prefent  Majefiy.  Sir  John  fiardley 
Wilmot  had  nothing  in  the  lands  until  fome  time  in  the  fame 
Trinity  vacation,  viz,  a  few  dqfvs  before  he  acknowledged  the 
fine  ;  therefore,  in  the  deed  to  lead  the  ufes  thereof,  it  >yas  pro!;- 

f)erly  covenanted  by  the  parties  f hereto,  that  tlve  fine  Qioulg  \ff 
evitd  as  of  Michaelmas  term  in  the  eleventh  year  of  jijs  pr^jTj^t 
Majefty  ;  but  by  miflake  it  was  made  and  recorded  (^  ibQvej  ;|f 
a  fine  of  Trinityitxxa.  in  the  tenth  year  of  his  pfefent  Maici|fty. 

And  now  in  this  term,   upon  producing  the  deed  to  lead  the 
vifes  of  the  fine,  and  (hewing  the  miftake,  my  brother  BurUmd 

moved 
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moved  the  court,  that  the  fine  might  be  altered  ;  and  made  a  fine 
of  Michaelmas  term  in  the  eleventh  year  of  his  prefent  Majcfty, 
according  to  the  covenant  in  the  deed.  But  by  Lord  Chict  Juf- 
tice  De  Grey^  and  the  whole  court,  this  is  not  a  motion  to  apiatd 
a  fine,  but  to  make  a  new  fine:  for  the  late  Lord  Chief  Juftice 
Wilmot  nil  habmt  in  tenemtntis  in  the  Trinity  term  when  the 
fine  was  levied  and  is  recorded ;  and  although  it  mij^ht  operate 
as  a  bar  to  himfelf,  yet  as  to  ftrangers  nil  operatur:  \o  that  the 
granting  this  motion  might  be  of  the  utmoft  ill  confequencc  to 
llrangers  ;  therefore  my  brother  took  nothing  by  his  motion. 

^Black.Re^  Loyd,  qui  tartly  &c.  verfus  WiWizms.     C.  B. 

Aftwnfia  A  CTION  of  debt  upon  the  ftatute  of  ufur)'  (12  Ann.Jlat,  2. 

^"hi*^h  ^  ^^  ^^'    *^')  ^^^  treble  the   value   of  the  money   lent   upon 

^lUey  XtTitf  ^"  ufurious  contraft ;  upon  the  general  iffue  nil  deiei,  there  was 

vpon  the  a  verdift  for  the  plaintiff,  fubjecl  to  the  opinion  of  this  court. 

*atate  of  ypQ^  the  following  cafe ;  which  ftates, 

One  lends  a  That  on  the  31ft  day  of  March  1769,  one  John  Hinchcbffe 
J^**  J"**  ^  having  occafion  to  borrow  looL  applied  to  the  defendant  JviU 
iut\ht  in-  *  liams^  tc  borrow  the  fame  of  him ;  and  thereupon  it  was  cor- 
fercft  thereof  ruptly  agreed  between  the  defendant  and  the  faid  Hinchcbffe^ 
%>t^%\>  ^^^  ^^  defendant  fliould  lend  the  faid  Hinchcliffe  100/.  for 
^y  of  ad-  three  months  ;  for  which,  Hinchcliffe  was  to  pay  him  6/.  and  5^. 
vance,  at  the  for  intcreft  by  way  of  advance,  which  exceeds  the  legal  rate  of 
time  of  lend-  ixiicTcfl  of  ^L  per  cenium  fer  annum.  And  fuch  agreement  be,- 
The  penalty  '^g  made,  the  faid  Hinchcliffe  received  of  the  dctendant  100/. 
it  that  inftant  and  immediately  paid  the  defendant  thereout  the  fuin  of  6/.  51. 
Mcurr^,  and  f^y  Jntereft  by  way  of  advance,  and  gave  the  dt-fendant  his  pro- 
in«ft  be  miflbry  i)ote  of  hand  for  100/.  dated  London  March  3ifi,  1769, 
Wougbtwith-  payable  to  the  defendant  or  order,  three  months  after  date« 
»  ■  y^        lor  value  received. 

aeit  aher 
that  tiaoc. 

[BtttfeeA&i-  That  the  faid  Hinchcliffe  at  the  fame  time  depofited  in  the 
docif^e.  ».  hands  of  the  defendant  feveral  valuable  cabinets,  and  other  japau 
TTWmkfp.  ^'are,  by  way  of  collatenll  fecurity,  with  power  to  fell  the  lame, 

i:.J?.  i«4j 

That  in  purfuaqce  of  the  faid  power,  the  defendant  fold  one 
of  the  faid  cabinets  for  22/.  4J.  which  having  reduced  the  debt 
due  on  the  laid  note,  the  faid  Hinchcliffe^  on  the  ipth  day  of 
Au£ujl  1769,  gave  the  defendant  another  note  of  that  date,  for 
78/.  19J.  8^.  payable  to  the  defendant,  or  order,  two  months 
^fter  date,  for  value  received ;  which  was  afterwards  paid. 

That 
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That  the  writ  of  capias' ad  refpondendum  in  this  caufe  was  fued 
out,  and  ferved  upon  the  defendant,  upon  the  1 2th  day  of  July 
1770,  which  was  more  than  one  year  after  the  date  ot  the  firft 
note  (31ft  March  1769),  and  more  than  one  year  after  the  pay- 
ment of  the  faid  6/.  5J.  as  and  for  the  interefl ;  and  more  than  ' 
one  year  after  the  expiration  of  the  three  months,  for  which  time 
the  money  was  borrowed  and  lent,  as  above  flated  ;  but  the  fer- 
vice  of  the  writ  was  within  one  year  after  the  total  payment 
and  difcharge  of  the  faid  firft  mentioned  note  for  100/. 

The  queftion  referred  for  the  opinion  of  the  court,  is,  wlie- 
ther  this  a6Hon  is  brought  and  commenced  in  due  time,  within 
the  31  Eliz,  c.  5.  Jt'ti.  5  whereby  it  is  (among  other  things) 
ena6ted,  **  That  all  fuits  upon  any  penal  flatute  (except  tlie  iTa- 
'*  tutes  of  tillage)  the  benefit  whereof  is  limited  to  the  Queen, 
•*  her  heirs  or  fuccclfors,  and  to  any  other  which  fiiall  prolecutc, 
**  (hall  be  fued  within  one  year  next  after  the  offence  commit- 
**  ted  ;  and  in  default  of  fuch  purfuit,  the  fame  fhall  be  fued 
"  for  the  Queen,  her  heir's  or  fucceffors,  at  any  time  within  two 
**  years  afier  that  year  ended  ?'* 

This  cafe  was  debated  twice  at  the  bar  :  the  firft  time  by  Ser- 
jeant Davy  for  the  plaintiff,  and  Serjeant  Glynn  for  the  defend- 
iant ;  and  the  fecond  time  by  Serjeant  Burland  for  the  plaintiff,  . 
and  Serjeant  Lfigh  for  the  defendant. 

It  was  argued  by  Serjeant  Davy,  in  Hilary  term  laft,  for  the  Fi:ft  argn- 
plaintiff,  that  it  appears  by  the  ftate  of  the  cafe,  that  this  aftion  "»^n^*«*« 
was  committed  in  due  time,  viz.  within  one  year  next  after  h  Ury  u 
the  offence  committed ;  for  that  although  the  defendant,  on  the  Geo,  3. 
31ft  oi  March  1760,  corruptly  agreed  to  lend  Hinchcliffe  looL 
lor  three  months,  for  which  Hincncliff'd  was  to  pay  6/.  ^j.  for  in- 
tereft  by  way  of  advance;  whereupon,  Tlinchcli^f  then  received 
of  the  defendant  100/.  and  paid  him  thereout  67.  ^,  for  in- 
tereft,  by  way  of  advance  and  gave  the  defendant  his  promiffory 
note  of  hand  for  100/.  dated  that  day,  pavable  in  three  months  ; 
yet  the  offence  was  inchoate,  and  not  confuinmate,  or  compleatly 
committed,  until  the  10th  oi  Augujl  1769,  when  the  whole  was 
paid  off  to  the  defendant.  The  defendant  before  that  day  might 
have  repented  of  Ills  finful  contraft  before  made,  and  have  taken 
no  more  than  his  legal  principal  money  and  intereft  at  laft ;  but 
not  having  done  fo,  there  was  a  continuance  of  the  offence  from 
the  31ft  of  March  1679  ^^^^  ^^^  ^^^^  ^^  ^^SHA  ^7%»  when,  and 
not  before,  the  offence  was  confummate ;  fo  that  the  writ  in 
this  caufe  having  been  fued  out,  and  ferved  upon  the  defendant, 
on  the  12th  of  July  1770,  the  a£lion  was  brought  and  com- 
menced in  due  time,  according  to  thecal,  of  31  Eliz.  c.  16. 

An4 
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And  to  prove  that  this  \iit}rIous  €ontra6l  wa^  not  confummat^ 
and  complcat,  until  all  the  money  was  p^id  bj'  Hinchclifft  to  ihf 
flefcndant ;  he  cited  the  cafe  pf  Browne  and  fi^ljhyc^  4  X^on.  ^3, 
••  upon  the  ftatute  of  13  £/iz.  c.  8.  of  ufmy,  ihe  cafe  \i^%  this  ; 
*'  A,  bonowed  of  iB.  80/.  and  was  bound  in  ^n  obligation  to 
••  pay  to  him  90/.  at  the  end  of  the  year.  It  was  the  opinion 
^*  of  the  JMfticcs,  that  although  the  90/.  was  tendered,  and  E, 
•'  the  lender  did  tell  the  fame  over,  yet  if  he  take  and  accept 
**  but  of  80/.  it  is  not  ufur)'  within  the  flatute  to  n:iake  a  ^ble 
*'  forfeited  ;  but  yet  in  that  cafe,  the  obligation  itfelf  is  void/* 
Alfo  in  Body  and  TajfcVs  cafp,  3  Lron.  205.  there  is  ^  note, 
'*  That  it  was  holdcn  in  tl»^  Exchequer  by  Baron  CZizri,  tliat  if 
"  a  man  lendeth  mone)',  and  for  the  forbearing  of  it  contrafis 
^*  for  more  than  lo/.  in  the  100/.  that  the  bond  ipade  for  it  is 
FvrtU  119.  "  void  prefently ;  and  that  if  he  doth  receive  exceflive  intcreft, 
•*  he  (h^U  forfeit  treble  the  value."  Frqm  which  note  it 
follows,  that  he  (hal]  not  forfeit  treble  the  v^luc,  until  he  re* 
ceiyes  exceflive  intcreft.  Whereupon  Serjeant  P^t^  concluded^ 
that  the  offence  in  t^ie  cafe  at  bar  was  not  compleatly  cpmmit.- 
ted,  or  confummate,  until  the  ^oth  of  Auguft  1769,  aiifl  th^re* 
fore  tliis  aQion  was  brought  in  due  time. 

Serjeant  Glynr^  lorthc  defendant,  mlhlary  term  lal^,  inHfted  tliat 
the  defendant  committed  the  offence,  charged  upon  him  in  the  de- 
•  ciaration,  upon  the  31(1  oi March  1769,  ifliich  was  more  than  one 
year  before  this  a£lion  was  brought ;  that  the  ufurious  contra3, 
and  taking  the  (}/.  51.  for  intereft  of  too/,  for  three  monUis  by 
way  of  advance,  conftitute4  4nd  compleated  the  offence  upon  that 
•  day ;  for  by  tli^  {late  pf  the  cafe  JVilliams  the  defend^u  then  ad- 
vanced to  nincAclfffe  the  full  fum  of  loc/.  who  immediately  re- 
turned to  IflUiams  6/.  ^s.  for  the  forbearance  for  tl^ree  months ; 
fo  that  tl^e  6/.  ^s.  was  confidcred  at  that  tin^e  as  ufur]^\  or  to  be 
given  for  the  ufe  of  tool,  tor  three  months ;  and  if  the  court 
I}u)uld  lay  that  fuch  a  contra£l  and  payment  pf  unlawful  int^refi 
as  t}ijs,  is  n9  9Sence  until  the  principal  moncv  be  all  paid,  it  would 
gregtiy  hinder  an^  delay  prolecutioiis  fgr  uli|ry. 

Thp  couft  broke  the  cafp  (^s  it  is  called)  in  Hilary  term  laft, 
|||t  gave  no  (}^cil^ve  opinion. 

Lord  Chief  Juftice  Pc  Grey — ^Thc  (jucftion  is,  wl^ethcr  this 
aAipn  was  brpujgj^t  within  one  ye^  ne^t  after  the  oQepce  com- 
mitted ? 

Thejliit.  If  4^/f .  c.  16.  for  r<^duc|Dg  the  rati? of  interefi,  eo^£ls« 
**  that  no  p^r(oi]i  wb^fo^ver,  ffopi  ai^  afl^^r  ti^e  z^  d4y  of 
**  September  \'j\a^  up?P  9&y  cpptr^  which  w^l  be  n^c  ffOJQ 

V  and 
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>«  atid  aitt^r  that  day  (hall  take,  difedly  ol*  i^idifeAly,  for  loM 
"  of  Any  monies,  wates,  &c.  above  the  Value  of  5/.  for  the  for- 
"  besirance  of  ibe/.  for  a  ye6f,  and  fo  aft^r  thdt  rate  for  a  greater 
«^  or  lefler  futti,  or  for  a  longer  or  fkorter  time;  and  that  all 
*«  bonds,  cotitra^h  and  afluraiices  whAtfo^verj  for  payment  of  any 
«•  principal »  or  money  to  be  lent  ot  Covenanted  to  be  performed 
"  upon  or  for  any  urnry,  whereupon  or  whereby  there  (hall  be 
"  referved  or  taken  above  the  rate  of  5/.  in  the  100/.  fliall  be 
••  utterly  void,  and  that  every  perfon  which  fliall  after  the  time 
**  afore!aid>  upon  any  contrau  to  be  made,  take,  accept  and 
"  receive,  by  way  or  means  of  any  corrupt  bargain,  loan,  ex- 
••  change,  cheviiartce,  (hift  or  intereft  of  any  wares,  merchan- 
*'  di^e,  or  other  thing  o*  things  whatfoever,  or  any  deceitiul 
••  way  or  means,  or  by  any  covin,  engine,  or  deceitful  convey- 
"  anclf^  lor  the  forbearing  or  giving  day  of  payment  for  one 
•'  whole  year^  of  And  for  their  money  or  other  thing  above  the 
"  fum  of  5?,  for  the  forbearing  of  100/.  for  a  year,  and  fo  after 
••  that  tate  for  a  greater  or  leuer  fum,  or  for  a  longer  or  fhorter 
••  term,  (hall  forfeit  and  lofe  for  every  fuch  offence  the  treble 
"  value  of  the  monies^  wares,  merchandizes,  and  other  things 
"  fo  lent,  bargained,  exchanged  or  fhifted ;  the  one  moiety  to 
"  the  Queen,  her  heirs  and  fucccffors,  the  other  moiety  to  him 
*•  or  them  that  will  foe  for  the  fame,  in  the  fame  county  where 
•*  the  offence  is  committed,  by  aflion  of  debt,  bill,  plaint  or 
^  information,  S0€.*'  By  this  fiatute,  three  diflin6l  matters  arc 
confidcrablcr 

Fir/l,  No  perfon^  upon  any  contra6l,  Siall  take  for  loan  of 
Money,  S?c.  above  the  value  of  5/.  for  the  forbearance  of  joo^^ 
for  a  year. 

Secondly y  All  bonds  and  affurances  for  payment  of  any  money 
to  be  lent  upon  ufury,  whereupon  there  Ihall  be  referved  or  taken 
above  5/.  in  the  100/.  (hall  be  void.     And, 

Thirdly,  I^vtty  pcrfon  which  fhall  receive,  bv  means  of  any 
corrupt  bargwn,  loan,  exchange,  cbevlaance,  (hift  or  intereft^  of 
any  wares,  or  other  thing,  or  by  any  deceitful  way,  for  the  for- 
bearing or  giving  day  of  pajmem  for  one  year,  for  their  mon^y 
or  other  thing,  above  5/.  for  100/.  for  a  year,  (hall  forfeit  the 
treble  value  of  the  monies  aad  other  tUngs  lent. 

If  9k  man  «omra£b  to  x^ke  for  loan  of  money  above  5/.  per 
cent,  per  -awuim,  tke  coistraft  is  void  ;  and  yet  it  feems  the  pe- 
nalty may  not  be  incurred,  if  he  never  takes  or  receives,  by  means 
tji  iuthcontrad,  above  5/.  per  cent,  per  anmtm.  But  at  what 
time  foevor  tie  takes  or  receives  zbon  $/.  per  cenU  for  for- 
bearing 
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bearing  or  giving  day  of  payment  for  a  )ear,  he  that  inftant  has 
incurred  the  penalty ;  the  plaintiff  here  look  about  5/.  per  cent, 
per  annumy  lor  intereft  or  ufury,  by  way  of  advance  on  the  very 
day  of  the  contrad,  he  then  hail  compleatly  committed  the  oN 
fence  againft  the  ftatute»  and  incurred  the  penalty  therein,  as  it 
feems  to  me,  as  at  prefent  advifed  :  but  I  give  no  opinion. 

It  is  objeQcd  for  the  plaintiff,  th^t  the  offence  was  inchoate, 
and  not  com  pleat  upon  the  3 1  ft  of  Af^rrA  1769,  but  that  there 
was  a  continuance  thereof  until  the  loth  of  Au^^ujl  1769,  when 
the  offence  was  compleatly  committed,  and  not  before.  I  own 
1  do  not  underftand  this ;  let  the  plaintiff's  council  upon  the 
next  argument  enter  fully  into  it. 

Gould ]\xK\cc — I  give  no  opinion  now.  We  are  to  conGder 
the  fafts  ftatcd  in  the  cafe  as  if  found  by  a  fpecial  verdift ;  the 
days  and  times  in  the  declaration  being  under  a  videlicet^  are  not 
to  be  regarded  :  the  ftatutes  of  ufury  arc  to  be  con  ft  rued  together 
(like  the  bankrupt  laws) ;  and,  by  ihc Jlat.  13  E/iz.  c,  8.  intitled 
an  a6l  againft  ufur}*,  are  directed  to  be  moft  largely  and  ftrongly 
conftrued  for  the  rcprcffmg  of  ufury>  againft  all  perfons  who  flwU 
offend  againft  the  fame,  by  any  way  or  device,  direftly  or  in- 
dire61Iy.  When  the  defendant  received  6/.  ^s.  of  the  borrower's 
money,  for  the  forbearance  of  100/.  for  three  months,  I  think  he 
f/ien  committed  the  offence,  and  incurred  the  penalty. 

Blachftone  Juftice — I  cannot  fee  how  this  is  a  continuation  of 
the  offence  from  the  time  of  taking  the  6/.  ^s,  illegal  intereft 
by  way  of  advance  for  loo/^  for  three  months  :  but  I  give  no 
opinion,  as  the  cafe  is  to  be  argued  again. 

Nares  Juftice — I  was  of  council  in  this  caufe,  and  therefore 
(hall  not  give  any  opinion;  but  I  muft  fay  this  is  a  queftion  of 
great  confequence ;  the  cafe  ftated  muft  be  confidcred  as  if  it 
was  a  fpecial  verdift;  in  faft,  it's  ftated,  that  loa^  was  lent,  and 
6/.  5J.  was  paid  immediately  on  the  loan  by  way  of  advance  for 
the  forbearance  of  100/.  for  three  months ;  the  a£tion  is  by  a 
common  informer,  who  ought  to  be  ftriftly  confined  to  time  ac- 
cording to  the  31ft  of  Eliz.  c.  5. 

^a  Argument      Serjeant  Burland  for  the  plaintiff — ^The  queftion  is,  whether 

Eilter  **"'  ***  ^^**  aftion  was  brought  within  one  year  next  after  the  offence 

siCeorjT   ^"^^  committed,  and  depends  upon  the  fa£l  ftated  in  the  cafe« 

which  is  to  be  confidered  as  if  it  was  a  fpecial  verdift. 

Antiently,  it  was  againft  the  common  law ^  to  take  zny  premium 
whatever  for  the  loan  of  money,  as  being  againft  the  law  of  God : 
our  common  law  followed  it ;  and  by  the  iututes  of  3  H.  7.  and 

11  H. 
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1 1  //.  4.  all  ufury  is  damned  and  prohibited,  as  being  agiinft  the 
law  of  God,  the  laws  of  the  realm,  and  the  law  of  nature. 
3  Injl.  1^2. 

By  the  ftatute  of  37  H.  8.  c.  9.  intitled  a  bill  againft  ufurv,all  Anno  1546. 
afts,  ftatutes  and  laws  thentofore  made  concerning  ufury,  fnifts, 
corrupt  bargains,  and  chevizances,  and  all  pains,  &c.  concerning 
the  fame  are  made  utterly  void.  But  notwithilanding  it  is  cal- 
led a  bill  againft  ufur)%  it  ena£^s,  that  no  pcrfon  fhall  take  for 
the  forbearing  of  one  year  for  his  money,  due  for  wares,  G?f . 
above  10/.  in  the  100/.  fo  that,  in  truth,  it  is  the  firft  law 
which  made  ufury  in  a  limited  degree  lawful  in  this  kingdom  \ 
for  before  this  ftatute,  the  uking  of  any  premium  for  the  for- 
bearance or  giving  time  for  payment  of  money,  was  called  ufury i 
and  held  to  be  both  againft  the  canon  law,  common  laW|  and 
ftatutes  before  that  time  made  againft  it.     3  InJl.  152. 

The  ftatute  of  5  £s?  6  Ed,  6.  c.  20.  repeals  the  37  H,  8.  Annoi55i-i, 
f .  9.  concerning  only  ufury,  lucre  or  gains,  of  or  for  the  loan, 
forbearing  or  giving  days  of  payment  of  any  fum  or  fums  of 
money ;  and  ena£ls,  that  no  perfon  by  any  means  ftiall  lend  or  for- 
bear any  fum  of  money,  for  any  manner  of  ufury,  increafe,  lucre, 
gain  or  intereft,  to  be  had,  received  or  hoped  for,  over  and  above 
the  fum  or  fums  lent,  upon  pain  to  forteit  the  fum  or  fums  fo 
lent,  and  the  ufury,  increafe,  lucre,  gain  or  intereft  thereof ;  im- 
prifonment  and  fine  at  the  King's  pleafure.  See  Rajl.  Jlat*  tit. 
Ufury  7. 

The  ftatute  of  13  Eiiz.  c.  8.  revives  the  ftatute  37  U,  8.  f.  9.  Anne  1570. 
^ntl  is  the  firft  ftatute  that  makes  bonds,  contrafis  and  aflurances 
^'oid,  wfiereby  above  to/,  per  cent,  per  annum  fhall  be  refer\*cd 
or  taken  for  money  lent. 

By  the  ftatute  21  Jac.  1.  f.  17.  no  pcrfon  fhall  take  for  the  Anno  1613,  ^ 
loan  of  monies*  &r.  above  8/.  per  cent,  per  annum. 

By  the  ftatute  12  Car.  2.  c.   13.  no  perfon  fhall  take  for  the  Anno  1660. 
loan  of  monies,  ^c,  above  61.  per  cent,  per  annum. 

The  ftatute  of  12  Ann,  flat.  2.  c,  16.  reduces  the  intereft  to  Anno  17131 
5/.  per  cent,  per  annum :  2<//y,  It  makes  all  bonds  and  aflurances 
void,  whereupon  there  fhall  be  referved  or  taken  more  than  10/. 
per  cent,  per  annum :  And  %dly^  It  gives  an  a£kion  for  treble  the 
value  of  the  money  lent,  agamft  the  lender,  if  he  receives  or 
takes  more  than  5/.  per  cent,  per  annum^  for  forbearance.  ^ 

"I* 

This  a3ion  is  brought  by  an  informer  againft  the  defendant  l-i 

for  uking  above  ^L  per  cent,  upon  the  loan  of  100/.  for  three  .| 

months;  ^' 
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thohths  ;  by  the  ftate  of  the  cafe,  there  is  no  doubt  but  he  i« 
guihy  of  the  offence;  but  the  queftion  now  is,  wh«?thei  thil 
a61ion  was  brought  in  clue  time,  viz,  within  one  year  next  after 
the  offence  committed. 

I  am  to  contend  that  the  aflion  was  brought  in  diie  time,  that 
the  offence  was  not  committed  till  the  whole  of  the  principal 
money  was  paid  to  the  defendant,  and  no  a6Uon  would  have  laid 
for  treble  the  value  of  the  tool,  in  the  interval  of  time  between 
the  taking  the  6/.  ^s,  for  intereft  of  tool,  by  way  of  adyancei 
and  the  payment  of  the  principal  to  the  defendant,  upon  the  loth 
o(  AugUjft  1769,  which  is  not  one  year  before  the  a6lion  was 
.  ,  brought. 

Suppofe  a  banker  diftounts  a  note,  or  bill  of  exchange  for  100/. 
payable  in  a  year,  and  be  advances  to  the  pcrfon  <lifcounting 
the  note  or  bill,  no  more  than  94/.  the  banker  is  not  guilty  of 
tlic  ofience  of  taking  more  than  5/.  per  cent,  per  annum^  before 
he  receives  the  100^  at  the  end  of  the  year ;  nor  would  an  a£lion 
lie  againft  him  for  treble  the  value,  inz.  300^.  before  the  end 
of  the  year  :  if  I  am  right  in  this  fuppofitioti,  it  fecms  venr  like 
the  cafjp  now  before  the  court.  The  fiat.  13  ££2.  fhali  have 
a  firong  and  large  conftru£lion  againft  the  ufurer,  for  fiipprcfling 
ufury ;  and  no  inconvenience  can  refult  from  confidering  the 
offence  inchoate  from  the  time  of  the  contraft  until  the  pnnci- 
pal  money  was  paid  by  the  borrower,  and  received  by  the  fender. 

^  In  Hey  dons  cafe,  4  Rep,  41.  a.  &€*  in  an  indiftment  for 

murder,  the  (Iroke  was  given  on  the  4th  of  Augt^^  anno  27 
Eliz,  and  the  perfon  flruck,  languifhed  till  the  9th  of  December^ 
anno  28  Eiiz,  when  he  died  of  the  wound  i  it  was  held  tliat  no 
felony  was  committed  until  the  death.  By  the  ftatute  of  Gh^ 
cefler,  c.  9.  a  man  (hall  fue  his  appeal  within  a  year  and  a  day; 
it  is  held  the  year  and  day  /hall  be  accounted  from  the  deaths 
and  not  from  the  ftroke«  4  Rep.  42.  i.  2  In/f.  320.  fo  thst 
although  the  felony  may  have  relation  to  and  begin  by  the  ftroke, 
yet  it  IS  inchoate,  and  not  compleat  felony  until  the  deaths  So 
m  the  cafe  at  bar,  the  fa3  of  the  coiitni£l  was  begun,  but  the 
offence  againft  the  ftatute  was  not  compleat,  until  the  money 
was  wholly  paid  by  tlie  borrower  to  the  defendant  the  lender. 

Butiiippofe  the  a£tioQ  is  not  brought  in  due  time^  with  rf« 
fpeft  to  the  informer  (which  I  by  no  means  admit),  yet,  witk 
great  deference  to  the  court,  judgment  may  be  entered  for  the 
S[ing  in  the  prefent  a^on  fta  tam^  &c.  Serjeant  Hswiins  ob« 
ferves  upon  the  conftniftion  of  thc^at.  Eliz.  c.  5.  that  if  an 
information  fpii  ism^  be  brought  after  the  ycar^  on  a  penal  fta- 
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tute,  whiA  gives^  6W6^  rtfotety  ta  fflei  Jnfbmie'r,  sCrid  the  offief  to 
the  King,  it  is  naughty  only  as  to  the  informer,  but  goodjor  IKi 
King.  2  Hawk.  P.  C.  2^2.  fe3.  4^.  Cr^.  Car,  330.  S.  r.  in  a 
cafe  there  cif<^d  to  have  been  ^ijiraged  \A  tTic  tischequdr,  Agdrd 
verfus  Candifk  Moore  564.  iArideiy.  127,  S.  C.  and  Cr^?.  JTac. 
366.  S.  P. — Dutinr  ffie'ydar  lidxt  after  tihe' offence  committed, 
the  penalty  is  divided  6et^e*n  th6  c^oWAaiidtKe  informer;  after* 
that  year,  the  crown  fliall  !wvc  ihi  whote* 

Thfe  cafe  of  J^aMmiM  ^rfui  Griffith,  Ctd.  £lU.  58Q.  informal, 
tion  upon  a  ^^uTXJlaia^  for  the  (ji^^'^^'^d  himfelf,  before  any 
plea  pleaded  the  informer  died;  and  Ct^itf  attorney  general  moved 
the  court,  whether  hfe'miglit  proeC^  upon  it  for  the  Queen? 
ahd  the  court  heH  tha^  he  might ;  and'  ii  the  informer  wiH  b^ 
nonfuited,  or  relcafe,  the  Quein  Aay  prdfacute.  Arid  fo  it  was 
ruled  betwcfeii  Strdlon  arid  T*ayldr,  where  the  Queen's  attohiey 
would  enter  »  non  xmk  trdfcjai  ;  yet  the  infermelr  ihilrht  proceed 
for  his  part ;  and  fo  WTiere  the  Q^een  will  pafdbn,  &c.  for  it  if- 
but  for  her  own  part  only,  whd'efore  it  ^^«  ruled  accordingly: 
So  that  if  the  a£lion  at  bar  was  nbt  bl'oUghc;  ih  due^  time  as*  to 
the  informer,  yet  as  to  the  King  it  is  in  due  time. 

Serjeirit  Lti^  for  the  defendant— ^R  iJ<  objfe^edUy  my  broQier. 
Burland,  that  the  (JfTertce  was  not  coitlrtiit'ted  until  the' whole  of 
the  principal  money  was  paid  to  the  deferidant.  Fut  t  conceive 
the  offence  was  compleatly  committed  the  very  inflant  when  the 
defendant  received  the  0/.  5X.  for  intereft  By  Way  of  advance, 
for  the  loan  df  lObA  for  three  months,  for  the  offcrice 'riicnlionedt 
in  ihi^Jl'dt.  izAnn.  Whereby  a  man  (hall  forfeit  treble  the  valiW 
of  the  money  lent,  is  the  receitirig  or  takii^  more  than  5/;  /<# 
cent,  ptr  ahriUTri,  for  the  forbearance ;  therefore,  the  time  wned 
he  takes  the  mbney  for  forbearance,  U  the  inlbttt  the  offence  ii 
compleatly  committW;  no  cafefias',  or  cah  be*  cited,  to  provie 
that  the  offehce  is  not  comriiitted,  until  the  piincipal  ifaoncy' 
be  paid. 

My  brother  Suftand  has  flatted  a*  neW  point,  which  was.  not 
mentioned"  upon-  the  firft'  argurfi^nt,  of  at  the  trial,  tnz.  That' 
fuppofing^  the  aftiort  is  not  brought  in  due  time  with  r^c6  tp. 
the  informer,  yet  that  judgment  may  be  eritelred  for  the  Kling:  I 
\/as  rtot  aware  of  this,  arid  therefore  dcfire  a  few  days  to  lobl; 
into  the  cafes  he  has  cited. 

G(H#W  Juftice—^'fhisf  comei  ori  befort  the' court,  upon  a  cafe" 
ftktcd  by  the  cbttfdit  of  the  parties,  for  the  opinion  ot  the  court, 
which  IS  riot  ripbttVeWrd  like  afpfeTeiJalvii'taia;  fo  I  appireherid* 
wr  arc  not  obliged  to  take  care  of  the  King,  nor  can  we  regularly 
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take  Into  connderation  any  interelt  belonging  to  the  crown  iir 
this  cafe. 

Chief  Juftice  D^  Gr^— The  parties  have  agreed  by  a  cafe 
dated  to  lubmit  this  Hngle  point  to  the  opinion  of  the  court, 
whether  the  a6lion  be  brougnit  in  due  time ;  and  ais  at  prefent 
advifed,  I  think  we  cannot  take  into  confideration  any  interelt 
the  crown  may  poffibly  have  in  this  cafe. 

Black/lone  Juftice — ^Are  informations  upon  the  ftatutes  of  ufury 
different  from  anions  of  debt  qui  tam^  &c.  f 

Serjeant  BurUnd — In  this  kind  of  a£lion  thd  plaintiff  recovers 
treble  the  fum  lent  in  debt,  but  no  damages  or  cofts ;  for  if  any 
damages  were  affeffed,  or  cofts  taxed  and  entered  in  the  judg- 
ment, it  would  be  erroneous,  as  it  hath  been  determined  in  B» 
R.  becaufe  there  is  no  debt  due  until  the  recovery,  and  there- 
fore there  can  be  no  damages  for  the  detention  of  any  debt;  in- 
formations qui  tarn  in  the  court  of  Exchequer,  are  merely  in  the 
nature  of  popular  a^ons  like  the  prefent. 

Chief  Juftice  De  Grey — ^As  to  this  point  (wz.J  that  fuppofing 
the  aft  ion  is  not  brought  in  due  time  with  reipe£l  to  the  in- 
former,- yet  that  jud^ent  may  be  entered  for  the  King,  there  is 
no  cafe  but  that  mCro.  Car.  330. 

1  ^^  ^  Serjeant  Burland — In  Savilic  6.  ca/l  15.  there  is  the  fame  poipt, 
Freea.'  135.*  fi^^  Manwood,  Although  the  informer  was  reftrained  to  fue  within 
a  year,  and  had  paffed  his  time,  yet  the  information  is  ffood  for 
the  Queen.  And  in  Moore  58.  caf.  165.  it  is  held  by  Dyer  that 
where  a  ftatute  gives  a  remedy  to  the  party,  fo  that  he  makes 
his  fuit  within  one  year  after  the  offence  committed  ;  although 
that  he  put  in  his  information  fix  years  after  the  offence  com- 
mitted, yet  it  is  fufficient  for  the  Queen,  to  haVe  the  punilh- 
ments  given  by  the  ftatute.     (Adjourned  to  logk  imp  the  cafes.) 

At  taothcr         Serjeant.  £^^ A — It  is  infifted,  that  although  this  .a£lion  was 
^.  not  hrought  in  due  time,  yet  that  judgment  may  be  entered  for 

the  King;  I  have  looked  into  the  cafes  cited  to  prove  this, "and 
find  they  were  all  upon  informations,  and  not  upon  aSions  of 
debt  qui  tam^  £Jc.  I  have  inquired  of  the  ofRcers,  and  moft 
eminetit  pra£lifers  In  B.  R.  and  been  informed  by  them,  tltat  in 
aftions  qui  tarn  upon  penal  ftatutes,  whenever  the  informer  foils 
in  proving  that  he  brought  his  aftion  within  a*  year  after  the  of- 
fence committed,  he  is  always  nonfuited  ;  but  no  judgment  or 
proceedings  are  ever  had  afterwards  in  fuch  cafes  for  the  Kijig ; 

dud. 
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&nd  Serjeant  Hawkins  diftinguifhes  between  a£lions  and  informa- 
tions ^tt2/ci;7?. 

Serjeant  Bhrland  inreply^— The  general  queftion  is,  Wliether 
thisaftion  was  brought  in  due  time?  I  have,  in  my  outfet  endea- 
voured to  prove  that  it  was*  and  muft  fubmit  it  to  the  court,  that 
my  brother  has  not  fhcwn  to  th6  contrary,  fo  fhall  pafs  on  to  the 
other  matter  which  I  infifted  upon ;  that  although  the  court  fliall 
be  of  opinion  that  the  a£lion  is  not  brought  in  due  time,  as  to 
the  informer,  yet  that  judgment  upon  this  record  may  be  en- 
tered for  the  King. 

My  brother  Ltigh  fays,  there's  a  difference  between  an  a£lion 
qui  tarn,  and  an  information  qui  tam^  and  feems  to  admit,  that  if 
this  had  been  an  information  qui  tartly  judgment  might  have 
been  entered  for  the  King.  He  fays,  that  Serjeant  Hawkins  dif-  ' 
tinguiflies  between  aftions  qui  tarn,  and  informations  qui  tarn  : 
but  I  take  it  quite  the  contrary ;  for  he  treats  of  both  together 
in  the  fame  words,  in  his  obfervations  upon  the  ilatutes  relating 
both  to  anions  and  informations.     2  Hawk,  P.  C.  271,  272. 

In  Mickaelmas  term,  1  0  2  Ph.  &  Mar.  in  the  Exchequer 
Roll  yj.  an  information  qui  tarn  was  exhibited  the  23d  day  of 
NovtmbtTy  i&  2Pk,&  ma,  againft  one  Wyche^  iorjhooting  in  a 
hand-gun  contrary  to  t\\t Jlat.  33  H,  8.  c.  6.  whereby  the  pe- 
nalty IS  given,  one  moiety  to  the  King,  and  the  other  to  the  in- 
former ;  and  hy  fcS,  22.  of  that  ftatute,  if  the  King  within 
one  year  after  fuch  offence,  do  not  purfue,  and  every  other  per- 
fon  within  one  half  year  after  fuch  offence,  commence  tneir 
fuits,  then  as  well  the  King,  after  one  year,  as  every  other  per- 
fon  after  half  a  year,  (hall  be  barred  of  their  fuits,  a£lionS)  in- 
formations, (3c.  and  the  parties  offending  (hall  be  of  all  fuch 
offences  and  forfeits,  clearly  difcharged  and  quit.  It  appeared  to 
the  court  that  the  informer  liad  not  exhibit^  this  intormatioa 
within  half  a  year  after  the  offence  committed^  but  within  one 
year,  and  thereupon  judgment  is  entered  upon  record  for  the 
crown  for  the  whole  penalty,  CmficUratum  eft  quod  diQus^ 
T.  JVyche  oneretur  to  the  King  and  Queen,  for  the  whole 
penalty. 

This  cafe  was  adjourned  over  until  this  prefent  term,  when 
the  ooinion  of  the  court  was  given  .that  the  afiion  was  not 
"brought  in  due  time ;  and  that  they  had  no  authority  to  inter- 
fere with  refpeft  to  the  crown  (to  the  following  effeft) 

Lord  Chief  Juftice  DeGrey — Ufury  is  money  given  for  the  uCe 
of  money  for  any  certjiin  time,  and  is  called  (at  this  day)  the  m- . 

«  fl  *  t^reft 
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^   Urtfl  thereof ;  the  lending  or  leuing  out  money  at  mtereft. or  upon 
ufury,  htiortjlat,  37  Men.  8.  f .  9.  was  againft  the  canoa  law^ 
the  comnlon  law^and  the  ftatutes  of  this  realm  ;  it  was  forbidden 
•He reigned   by  thc  laws  of  King  jlifred*^ Homes  Mirror^  cap. i.^Sfl.  3. 

from  8719  till 

t'soppofed  to      •$<  fpdx  de  ufura  comnSusfuerit^  cmnes  res/uas  amiUat.  t  Cuf- 
be  written      iumior  de  Normandy^  cap*  so.    Inter  leges fmSi  Edtvardi. 

year  11    .^         jj.  ^^^  ^^^  ^^^  j^.^  death  had  been  found  an  ufurer,  all  his 
Temp.  Hen.  S^^^  ^^^  dhattels  were  forfeited  to  the  Kinjg^.    lffurary\  omnes 
a.ano*ii54.  ref^fiue  teftatusjwe  inteftatus  dccejfenl^  domim  regis Junt^Glanvil^  ^ 
Ub,  y.  cap.  i6r 

By  ihejlai.  of  Merlon^  cap,  5.  anno  I23j»  Jt  is.  granted  by  the 
King,  that  from  henceforth  ufuries  ftall  not  rua  againft  any  be« 
ing  within  age.     Lord  Coke  in  2.1njl.  89,  fays,  this  flatute  is  ex- 

J>ounded  to  extend  to  the  ufurious  J^s  that  were  then,  in  Eng-- 
andr  for  at  that  time,  and  before  the  conqueft  alfo,.  it  wai  not 
lawful  for  ChrilUans  to  take  any  ufury ;  and  by  this  ad  it  is 
manifefl;  that. the  ufory  intended  by  the  ilatute,  was  not  un- 
lawful ;  for  the  ufury  due  before  the  death  of  the  anceftor  is  en- 
dued to  he  paid,  and  after  the  full  age  of  the  Iieir  alfo;  and  no 
Uliiry  was  permitted  but  by  the  ynas  only. 

But  by  the  flat.  Judai/mOf  18  Ed.  u  anno  1290,  it  is  ordained 
and  eftabiifhed,  that  no  jkw  from  thenceforth  Oiould  take  an]^ 
.    ufury,  2  Inft.  89, 506. 

And  by  many  authorities  a^d  records  it  appears,  that. ufury: 
was  unlawful  and  puniihahle  in  all. the  reigns  until  thejftz^*  37 
H.  8.  c.  9*  which  ^ems  wonderful,  as.it  appears^  that  between 
the  50th  vear  of  Hen.  3;.  and  the  2d  year  of.  Ed.  t.  which 
was  not  aoove  feven  years  conq>leat,.  there  was  paid  into  thet 
King's  coflFers  four  hundred  and  twenty.  thoolandipouAdtwof  and 
for  the  ufury  of  the  Jews.     3  In/l.  t^i. 

It  appears  by  the  hxfiory  of  Charles  5th,  tMt  in  die  year  1490^ 
money  was  borrowed  at  40/. per  cent.  i»  t^iu  at  20/.  per  centl 
and  in  1530  ufury  was  fixed  per  Charles  5th,  at  12/.  per  eak^ 
Rohertfon^s  Hift.  Spain. 

By  xhtjlat.  37  -fir.  8.  c.  9*  anno  1545,  noperfoiwby^fay  of  anyr 
oorrupt  bargain,  loan,  exchange,  chevizance^  fluft  or  intepeft,  q£ 
any  wares,  or  other  things,  or  by  any  other  deceitful  way»  flnUt 
take  in  gains  for  the  forbearing  of  one  year  for  his  money  or  other 
thing  that  (hall  be  due  for  the  fame  wares,  or  other  things 
above  lo/.  in  the  tool,  unon  pain  of  forfeiting  trefale:thevvaiiae:ad& 

the 


MxcHASLWAS  T^EUtf  12  Geo.  1H.  I77i.  26 

the  wares,  or  other  things  foId«  imprifonment,  fine  and  ranfoiliy 
at  the  King's  pleafure. 

There  is  no  mention  in  this  fbtute  made  of  the  loan  of  mo- 
ney ;  the  offence  intended  to  be  puniflied,  feems  to  be  the  taJting 
in  gains  for  tkeforbearing  (if  one  year  for  his  money  ^  or  other  thing 
tkatfhall  be  due  for  thejamt  wares  or  other  things^  above  10/.  in 
the  100/.  it's  not  faid  Tir  money  lent,  or  the  ufe  or  intereft  of 
money  lent:  fo  that  it  {eems  as  if  it  was  then  ftill  penal  to  take 
any  mterell  (even  5/,  per  cent.)  ior  the  loan  of  money. 

But  by  the  flat.  13  Eliz.  c.  8,  anno  1370.  fe3  3.  all  bonds, 
&c.  maoe  for  payment  of  any  principal,  or  money  to  be  lent^  or 
covenant  to  be  performed  upon  or  for  any  trfury  in  lending  or 
doing  of  any  thing  againft  tht^at.  37  H,  8.  ch.  9.  upon  or  by 
which  loan  or  doing,  there  fhall  be  referred  or  taken  above  the 
fate  of  10/.  for  tlic  100/.  for  one  year,  Ihall  be  utterly  void. 

By  the  21  Jac.  t.  f.  17.  anno  1623,  no  perfon  fhall  take  for 
loan  of  monies',  &c.  above  eight  for  a  hundred  for  one  year. 

By  12  Car.  2.  r.  13.  anno  1660,  no  perfon  (hall  take  for  loan 
of  monies,  &c.  above  61.  for  the  forbearance,  of  lOo/.  for  a 
year. 

And  by  the  12  Jnn.  c.  16.  anno  1713,  intitlcd,  An  aft  to  re- 
duce the  rate  of  intereft,  (3c.  \ft.  No  perfon  upon  any  contraft, 
fhall  take  for  loan  of  any  monies,  £?c.  above  the  value  ot  ^. 
for  the  forbearance  of  100/.  for  a  year.  Q.dly.  All  bonds  and 
affurances  for  payment  of  any  money  to  be  lent  upon  ufuiy, 
whereupon  there  fliall  be  referved  or  taken  above  five  in  die 
hundred,  (hall  be  void.  And  yily*  Eveiy  perfon  who  (hall  re- 
ceive, bv  means  of  any  corrupt  bargain,  loan,  exchange,  chevi- 
zance,  fhift  or  intereft,  of  any  wares,  or  other  thing,  or  by  any 
deceitful  way  for  the  forbearing  or  ^ving  day  of  payment  for 
one  year,  for  their  money  or  other  thing,  above  5/.  tor  100/.  for 
a  year,  (hall  forfeit  the  treble*  value  of  the  monies  and  other 
things  lent. 

To  conftitute  the  oflTence  for  which  the  prefent  aftion  is 
brought,  to  recover  treble  the  value  of  the  money  lent,  th6fe 
tlirec  things  muft  concur :  1^,  A  contraft  between  the  parties  ; 
Q.dly^  Monies  or  other  thinffS  lenf ;  3^^,  Above  ^..per  cent,  per 
annum,  received  by  the  lender  fdr  the  forbearance.  And  when- 
ever thefc  three  matters  concur,  then  the  offence  is  committed  ; 
no  time  is  mentioned  with  refpeft  to  payment  of  the  princi- 
pal money  lent;  the  principal  money  may  never  be  paid,  and  yet 
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the  offenct  be  committed:  upon  the  defendant's  receiving  6/1  5J. 
intereft,  by  way  of  advance  of  100/.  for  three  months,  he  for- 
feited the  principal  by  the  flatute  of  Queen  Ann.  And  if  Hinch- 
chfft  the  borrower,  had  become  a  bankrupt  before  he  had  paid 
the  remainder  of  the  principal,  the  defendant  could  not  have 
come  in  as  a  bonajide  creditor  under  the  commiflion. 

At  this  day,  every  receipt  of  above  5/.  per  cent,  per  annum^ 
intereft,  would  be  an  offence,  for  which  an  aftipn  qui  tarn  for 
treble  the  value  of  the  money  lent  would  lie;  and  no  (hift  or 
contrivance  whatever,  can  take  it  out  of  the  ftatute  of  Queen 
Ann.  In  the  prefcnt  cafe  it  appears,  there  was  a  corrupt  agree- 
ment or  contraft  for  the  loan  of  looL  for  three  months,  to  be 
paid  6/.  5r.  intereft  for  the  fame  by  way  of  advance  ;  that  the 
i'um  of  iDo/.  was  aftually  lent  by  the  defendant  to  Hinchcliff, 
who  received  the  whole  100/.  with  one  hand,  and  immediately 
p^id  the  defendant  6/.  5J.  for  the  three  months*  intereft  by  way 
of  advance,  with  the  other  hand  :  fo  that  we  are  of  opinion,*  the 
offence  was  compleatly  committed  on  the  31ft  of  AfflrrA  1769, 
which  was  more  than  a  year  before  the  prdent  a£lion  was 
brought,  and  therefore  the  plaintiff  cannot  recover. 

fTorley's  cafe,  Moor  644,  fliews,  that  taking  the  intereft  out 
of  the  principal,  when  it  is  at  firft  advanced  and  lent,  is  ufurious, 
and  contrary  to  the  ftatute,  and  1  BidJL  20.  upon  information 
on  the  13  Biz.  c.  8.  for  ufur)%  S.  P. 

We  are  alfo  of  opinion,  that  we  arc  not  authorized  \n  this 
cafe  to  interfere,  with  refpeft  to  the  intereft  of  the  crown ;  my 
brother  Blackftonc  (now  abfent}  has  informed  us,  that  he  is  of 
the  fame  opinion.     . 

Narcs  Juftice— I  give  no  opinion,  becaufe,  while  I  was  at  the 
bar,  I  was  of  council  in  the  caufe. 

Judgment  for  the  defendant. 

*^^s''c^*^'  Goddard  Wf^^Af  Vandcrheydcn.     C  B. 

[A.  bfcomei    JN  a  fpecial  afiion  of  trefpafs  upon  the  cafe,  the  plaintiff  de- 
Ba  1  hx  B.     -*  c  ared,  th?it  whereas  the  defendant  on  the  12th  day  of  May 
"^       1763,  at  London^  was  arrefied  by  Sir  Henry  Bankes  Knt.  and 
under  Bir  TTiomas  CAaUoner  Knt.  then  meriffs  of  London^  at  the  fuit 

A  cn..Ti''!:ion  ^   , 

'     I.' .  pc  againft  B.  till  A.  bat  aOoaily  paid  the  debt:  and  if  B.*i  aft  of  bankraprty  be  prior  to 
/^    t :,     ng  'he  debt,  he  cannot  prove  it  under  the  cofnmiflion  at  all.     Seept^.  f.  246  Tmug  Qt «/.  r.  , 
J/.; '  -' ,  itr.d  alj'o  PmU  sad  Jmrn,  1.  T#rii  Ref.  K.  B.  599,  wbat  the  aatJMtj  oftUjt  cs/tt  ii  niitd  m.] 
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of  one  James  Bond,  by  virtue  of  the  King's  writ  of  fpecial  cajbias  Special 
ad  refpondmduvi  before  the  time,  viz.  on  the  2Qth  day  of  may  *"  "^  S?**^ 
in  EyUrxtvm  in  the  third  year  of  his  prefent  Majefty's  reipi,  agiinftihed* 
ifTued  out  of  the  court  of  our  Lord  the  King  before  the  King  fcndant  for 
himfelf,  direfted  to  the  then  Iheriffs  aforefaid;  by  which  writ  the  °?/|^***JJ^ 
King  commanded  the  faid  fherifTs,  that  they  fhould  take  the  faid  pufntiffwha 
defendant  if,  &c,  and  him  fafely  keep,  fo  that  they  might  have  became  hii 
him  before  our  Lord  the  King  on  the  morrow  of  the  Afcenjion  **S- *"•"*« 
of  our  Lord,  wherefoever,  &c.  to  anfwer  to  the  faid  James  in  a  r.  ,t  hit  i*a 
plea  of  trefpafs  upon  the  cafe  to  the  damage  of  the  faid  James  ftance  and 
of  230/.  and  that  the  faid  fheriffs  (hould  then  have  there  that  "^"^^'g*"** 
writ ;  upon  which  faid  writ,  an  indorfement  in  writing  was  duly  "Jfcndanf  i 
made  requiring  bail  for  197/*  by  vi/tue  of  an   aiHdavit  of  the  uoderttking 
caufe  of  aftion  duly  made  and  filed  of  record  in  the  faid  court  toindemnifi 
o{  B,  /?.  according  to  the  form  of  the  ftatute  in  fuch  cafe  made    ""' 
and  provided.     And  whereas  the  faid  iheriffs  then  took  bail  for 
the  appearance  of  the  faid  defendant  at  the  return  of  the  faid 
writ,  and  on  that  occafion  the.  faid  plaintiff"  Goddard,   as  bail  .or 
Airety  for  the  faid  defendant  at  his  fpecial  inflance  and  requeft, 
on  the  12th  of  May  \n  the  year  aforefaid,   zt  London,  by  .his 
writing  obligatory  called  a  bail  bond  fealed  with  his  feal  became 
bound  by  the  faid  fheriffis  in  394/*  with  condition  for  the  ap- 
pearance of  the  faid  defendant  at  the  return  of  the  faid  writ  be- 
fore the  King  wherefoever  he  fliould  then  be  in  England,  to  an- 
fwer to  the  wid  James  of  a  plea  of  trefpafs  upon  tne  cafe ;  and 
in  confideration  thereof  he  the  faid  defendant  then  and  there 
undertook  and  promifed  the  faid  plaintiff'G^jyari/to  fave  harm- 
lefs  and  indemnify  him  the  faid  Goddard,  of  and  from   that 
writing  obligatory :  and  the  faid  plaintiff*  in  faft  favs  that  the 
iaid  defendant,  at  the  feid  return  of  the  faid  writ,  did  not  appear 
tefore  the  Lord  the  King  at  Weflmxnjler,  where  the  faid  court 
was  then  held,  to  anfwer  the  faid  James  in  the  faid  plea  accord* 
ing  to  the  form  and  effe£l  of  the  faid  writing  obligatory,  but 
ncglcfted  the  doing  theteof ;  by  reafon  whereof  the  laid  writing 
obligatory  became  forfeit/^ ;  and  the  fame  being  fo  forfeited, 
the  laid  James,  after  the  affignment  thereof  by  the  faid  fheriffis 
of  London  to  him  the  faid  7fl;n^j,  in  Trinity  term,  in  the  thjrd 
year  of  his  prefent  Majefty  in  the  faid  court  of  B.  R.  at  fVe/i^ 
mznjier  impleaded  the  faid  Goddard  in  a  plea  of  debt  for  MJ^f* 
upon  the  laid  bail  bond;  in. which  faid  plea,  fuch  proceedings 
were  had  in  the  fame  court  that  the  faid  James  in  Michaelmas 
term  in  the  fourth  year  of  his  prefent  Maiefly  in  the  faid  court 
of  JJ.  R.  at  Weftminfter  recovered  againft  the  faid  Goddard  as 
well  the  faid  debt  of  394/.  as  5/.  loj.  which  were  adjudged  for 
his  damages  and  cofts  prout  patet  per  recordum  ;  and  he  uie  faid 
Goddard,  for  the  difch^rge  of  himfelf  I'rom  the  faid  judgment* 
and  for  avoiding  the  imprifonroent  of  bis  body  and  other  ex- 
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penc^,  ox>  the  id  d^yol  May  1765,  at  London^  was  forced  ancl 
compelled  to  p^y  at  largie  fum  of  n^oney,  (to  wk)  the  fum  of 
500/.  in  difcbi^gp  of  the  ffiid  jifdgmej|t,  and  waf*  forced  and 
obiiged  to  lay  out  and  t;^iid.  an4  di^  1^  <H^^  ^^  (expend  an^ 
pther  great  ium  of  mon^v,  (tp  wit)  iqoL  ip  l^is  defeo4:e  in  the 
I|renules,  w)iereof  the  ocfend^  aft^rwar4f  ^  LpaJam  had  no- 
tice; yet  the  faid  deCendlaat,  not  regarding  his  faid  promiCe  and 
undertaking,  but  contriving  and  fraudulently  intending  craftily 
and  fubtiily  to  deceive  fuid  d^tj^u4  the  faid  uoJsUrd  in  this  re- 
incBt^  bath  not  indemnified  pr  Jac^  harmlefs  and  indemnified 
tne  faid  Gqddard  from  the  faid  waiting  obligatory,  nor  hath  he 
paid  to  the  faid  Gpddqrd  the  laid  feyeral  fums  of  jpo/.  and  tool. 
lb  laid  out  by  the  faid  Ggddard  ai  adorefajd,  or  ^ny  part  thereof, 
although  fo  to  do,  he  the  faid  defendant  wa§  requeued  after^ 
vards  at  London  aGore(aid ;  but  be  to  p^y  thfi  faipe  to  the  faid 
Qodiard^  or  to  keep  him  indfirinificd  ^poi  the  (aid  writing  oblir 
gatory,  refufed. 

There  is  alfo  ^  i^4^iUatiu  qffufn^  for  600/.  for  money  ex* 
pended,  laid  out  and  paid  by  the  plaintiS'lor  the  ^efend^iit* 

Vm  0Bm^.     Xq  this  declaration  the  defendant  pleaded  two  pleas,  \fl.  The 
general  iflue  uon  affumfJU* 

ftd  Plea,  that  %dl^.  That  on  the  ipth  of  M^rct  17$4,  4^  4^fend^t  became 
^*  ^^^^  a  b^nxrupt,  and  pn  the  i&tl^  of  the  fame  month  a  commiflion  of 
rapt,*  aiMi  that  ^^l^^F^  iffi^ed  apin/l  him,  upon  which  he  w^s  declared  a 
thecaafeof  hitnkrupt,  and  on  the  ad  of  Aby  17^5  obtained  hi$  certificate, 
t!^  T'hl^  ^^  ^^  ^^^  ^^^  ^f  aftion  accrued  before  he  became  |l  bankrupt 
eaine*fu4r"  ^^  concluded  to  t^e  country.  Upon  both  which  pleai,  iffucs 
being  joined ; 

The  caufe  came  on  to  he  tried  before  Lord  Camden  ita  Trimty 
term  176^;,  when  a  ycfdUfl  was  found  fpr  the  plaintiff,  fubjeU 
to  the  opinioB  of  the  cq^urt  of  C.  fi.  pn  the  foUpwing  c^fe  which 
4ates,  that 

Cafe  It  appeared  i^  evi^c^f  that  the  defpfi^^nt  vas  arrefted  by 

Yirtue  of  a  yfrit  of  fpeci^  cafiu^s  (fd  rcfpondendum^  as  fiated  in 
Uie  declaration,  a^nd  that  tlie  plaintiff  at  the  defendant's  requeft 
hecame  }>?il  V?  thf  flieri^,  ana  entered  iiUiP  the  bail  bond  men- 
tioned  in  the  declValiont  and  that  |h^  defeifidant  iindertook  IP 
4ve  harmlefs  and  indemnified  the  plaintiff  thejnefrom. 

Th^  tl^  defend^tfit  a^^^le^g  |e  put  in  fpecial  bail,  at  the 
tMlpVth^  K^»  Ump  M  kQM  W4I  4uly  9iUgQcd ;  and  that, 
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InTrinid^  term,  1763,  an  a&ion  was  brought  thereon  in  th« 
court  of  Kuig's  Bench  againft  the  prefent  plaintifF;  and  that. 

In  Michaelmas  term  1763,  judgment  was  obtained   thereon 
againft  the  prefeijt  plaintifF,  as  Hated  in  the  declaration ;  jand    . 
tbereupon  die  prefent  plaintiff  1)rought  a  writ  of  error  return*         , 
able  in  the  Exchecjuer  Chamber,  and  profecuted  the  fame  till  tby^ 
nSrmance  of  the  judgment  herein  after  mentioned. 

Th^  on  the  toth  o(  March  J 764,  the  prefent  defendant  be- 
came  a  bankrupt,  and  on  the  1 2th  of  the  fame  month  a  com* 
miflion  iflued  againft  him;  upon  which  he  was  declared  a  bank* 
rupt;  that, 

In  Trinity  term  1764,  judgment  was  affirmed  in  the  Exche* 
quer  Chamber,  upon  which  the  prefent  plaintiff  brought  a  wrijt 
of  error  returnable  in  parliament ;  that, 

In  January  1765,  (he  writ  of  error  in  parliament  was  non^ 
profTed;  and  on  the  21ft  of  the  fame  January  a  wrjt  otfieti 
Jacias  iffued  againft  the  prefent  plaintiff  s  foods,  and  thereupon 
the  pcefent  plaintiff  paid  to  the  plaintiff  in  the  original  caufe 
\^James Bona'\  his  debt  due  from  the  prefent  defendant  and  cofts; 
and  that, 

the  2d  of  May  1765,  the  defendant  having  conformed  to 
ITS  relating  to  bankrupts,  his  certificate  was  allowed. 

The  queftion  for  the  opinion  of  the  court  is.  Whether  the 
plaintiff  be  intitled  to  recover  the  debt  and  cofb,  psud  by  him  a^ 
aforefaid,  and  the  cofts  he  himfelf  was  put  unto  ? 

This  cafe  came  on  to  be  argued  before  the  court  in  Trimtf 
term  laft,  and  not  before ;  the  long  delay  having  been  occafioned 
by  fome  fruitlefs  endeavours,  to  comprojnife  the  matter  betweei\ 
tlie  parties  themfelves,  and  by  fome  difficulty  in  feuling  the 
fa£U  of  the  cafe  afterwards,  at  the  diftance  of  fome  years  after 
the  caufe  was  tried  before  Lord  Camden,  It  was  then  argued  by 
Serjeant  Leigh  for  the  plaintiff,  and  Serjeant  Davy  for  the  de^ 
fendant. 

Serjeant  Leigh — I  conceive,  that  the  plaintiff  Goddard  Is  well 
intitled  to  recover  the  fum  of  money  which  he  has  paid  for  the 
debt  and  cofts  as  before  ftated,  and  that  he  coufd  not  have 
come  in  as  a  creditor  under  the  commiffion  of  bankrupt,  ^nd 
fwear  to  any  certain  debt,  becaufe  it  did  not  become  a  debt  due 
^i  owing  from  the  defendant  to  the  plaintiff  before  the  26th  o^ 
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Jfanuary  1765,  when  he  paid  the  money  upon  the  execution  of 
the  fien/acias^  which  was  more  than  tep  months  after  the  dc- 
fendant  became  a  bankrupt,  which  was  on  the  loth  of  March 
1764. 

This  a3ion  is  upon  a  promife  to  fave  harmlefs,  which  founds 
wholly  in  damages.  If  one  gives  a  warrant  of  attorney  to  con* 
fcfs  a  judgment,  as  a  fecurity  for  faving  bail  harmlefs,  though 
the  debt  tor  which  he  became  bail  be  not  paid,  he  cannot  nie 
execution  before  damnification,  Jordan  verius  Thomkins^  6  Mod* 
77' 

Upon  zfcire  facias  to  have  execution  of  damages  recovered  in 
an  appeal ;  the  defendant  pleaded,  that  after  judgment  the  tefla- 
tor  fued  execution  \>y  Jcxrt  facias  againft  the  bail,  and  it  was 
thereupon  demurred;  adjudged  to  be  no  pica  becaufe  it  is  not 
(hewn  that  he  was  fatisficd  by  the  execution  againft  the  bail ;  for 
dtherwife,  without  fatisfaftion,  he  may  always  charge  the  prin- 
cipal. Freeman  verfus  Freeman^  Cro.  Jfac.  549.  So  in  the  cafe 
at  bar,  the  debt  owing  by  the  defendant  to  James  Bond^  was  not 
fatisfied  by  the  judgment  and  execution  againft  the  goods  of  the 
plaintiff  G^(/^/ar// the  bail,  until  he  a£lually  paid  the  money  on 
the  21ft  of  January  1765, 

The  cafe  of  Chilton  verfus  Whiffin  and  Cromwell^  determined  in 
this  court  in  Trinity  term,  8  Geo,  3.  is  (with  defeinence  to  the 
court)  a  cafe  in  point ;  that  was  an  a£lion  upon  the  cafe  upon 
promife,  and  was  in  fubftance  thus,  viz,  in  confideration  that  the 
Y^2iT\t\S  Chilton  would  accept  a  bill  of  exchange,  drawn  upon 
him  by  the  defendants  for  6^,  they  promifed  to  mdemnify  him  ; 
the  ^]^int\S  Chilton  accepted  the  bill,  afterwards  the  defendants 
became  bankrupts,  and  afterwards  Chilton  was  fued  upon  the 
bill,  and  charged  in  execution  for  the  debt  and  cofts ;  it  was  re- 
Iblved  by  the  whole  court,  that  Chilton  the  plaintiff  could  not 
come  in  as  a  creditor  under  the  commiflion,  and  that  there  was 
no  debt  owing  to  Chilton  before  his  body  was  charged  in  execu- 
tion, which  was  after  the  bankruptcy,  and  that  the  charging  him 
in  execution,  was  the  fame  as  if  he  had  aflually  paid  the  debt.; 
the  prefentcafe  is  ftronger  than  the  cafe  oi Chilton;  ioxGoddard 
became  only  bail  or  fecurity  fof7  and  at  the  requeft  of  VandeT'* 
heyden:  but  Chilton  became  a  debtor  to  the  bill -holders  by  his 
accepting  the  fame  at  the  requeft  of  JVhiffin  and  CromzaeU* 

Serjeant  Davv  for  the  defendant — The  defendant  has  pleaded, 
that  on  the  lotn  of  March  1764,  he  became  a  bankrupt,  and 
on  the  12th  of  the  fame  month,  a  commiflion  of  bankrupt  iifued 
againft  him,  upon  which  be  was  declared  a  bankrupt,  and  on 

the 
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the  2d  oi May  1765  obtained  his  certificate;  and  that  the  cauTe 
^    of  aflion  accrued  before  he  became  a  bankrupt. 

The  queftion  therefore  is,  When,  or  at  what  period  of  time, 
did  the  plaintiff's  caufe  of  aftion  accrue  ?  Whether  at  the  time  of . 
the  defendant's  promife  and  undertaking  to  fave  the  plaintiff 
harmlefs,  and  indemnified  from  the  bail-bond,  which  was  upon 
the  12th  oi  May  1763,  or  from  the  time  of  the  breach  of  the 
condition  thereof  by  the* defendant's  not  appearing  at  the  re- 
turn  of  the  writ,  which  was  on  the  morrow  of  the  A/cenfion  the 
13th  of  May  1763 ;  or,  whether  the  caufe  of  a£lion  did  not  ac- 
crue  at  the  time  the  judgment  in  debt  upon  the  bail-bond  was 
obtained  againft  the  plaintiff  in  Michadmas  term  1763  ?  all 
which  happened,  in  point  of  time,  before  the  defendant  became 
a  bankrupt,  which  was  upon  the  lotYioi  March  1764. 

I  contend  that  although  the  caufe  of  a£lion  might  not  accrue 
upon  the  12th  or  13th  of  M^^  ^7^3*  (which  I  do  by  no  means 
admit)  yet  that  it  moff  certainly  accrued  in  Michaelmas  term 
1763,  when  the  judgment  in  debt  was  figned,  and  the  debt  and 
coils  were  reduced  to  a  certainty,  and  the  plaintiff  became  tn- 
evitably  liable  to  the  fame. 

The  breach  of  the  promife,  by  not  appearing,  whereupon  the 
bond  became  forfeited,  was  a  caufe  of  aaion ;  becaufe,  although 
the  damage  had  not  at  that  time  fallen  upon  the  plaintiff,  yet 
it  was  inevitabU^  which  inevitable  damage  is  a  good  caufe  of 
a£lion* 

But  it  will  be  enough  for  me  to  prove,  that  by  the  judgment 
asainft  the  plaintiff  upon  the  bail-bond,  the  debt,  which  the 
plaintiff  hereby  became  liable  to  pay  for  the  defendant,  became 
inevitable  in  Michaelmas  term  1763,  before  the  a&  of  bankruptcy; 
and  the  plaintiff  might  have  come  in  under  the  commiflion» 
and  made  his  claim  to  the  amount  of  the  certain  fum  of  the  debt 
and  colb,  and  whenever  he  had  been  taken  in  execution,  or  paid 
the  fame,  might  have  been  intitled  to  receive  a  dividend  propor* 
tionabTy  with  the  other  creditor^  of  the  defendant  Vanderheydm 
the  bankrupt. 

To  ground  the  prefcnt  kind  of  afiion,  there  mull  not  only  be 
a  thing  done  amils  by  the  defendant,  but  alfo  a  damage,  either 
already  fallen  upon  the  party  (plaintiff)  or  elfe  inexAtaSU.  And 
therefore,  ig  H.  6.  44.  if  a  maii  forge  a  bond  in  my  name,  I 
can  have  no  a&ion  upon  the  cafe  yet,  but  if  I  am  fued,  I  may, 
for  the  wrong  and  damage,  though  I  may  avoid  it  by  plea  of 
tton  eftfaHum:  but  if  it  were  a  recognizance  ov  Jine^  I  (hall  have 
a  writ  of  deceit  prefently,  before  execiuioa.    nob.  sl6j. 
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The  Sheriff's  of  Normch  againft  Braef/kaza,  Cro,  Ehz.  53.  Mrai 
an  a£lion  upon  die  cafe,  upon  an  efcape :  the  plaintift  deplaned, 
that  whereas  y,  S.  recovered  againft  the  defendant  in  debt,  nine 
pounds  and  ten  OiiMings  ;  and  a  cafnas  was  awarded  to  take  him 
in  execution,  by  force  whereof  they  made  their  warrant  to  the 
three  ferjeants  G?r.  there  to  arreft  him,  who  did  arreft  him  25th 
February  t  &c,  he  efcaped  from  them,  and  afterwards  was  not  found 
in  the  laid  country,  fer  quod  they  were  bound  by  reaibn  of 
^  the  efcape  to  anfwer  me  debt,  and  alfo  to  expend  money  for  the 
fearch  oi'him,  to  their  damages  twenty  pounds ;  upon  not  gaiky, 
the  jury  found  he  was  arretted  about  the  «6th  of  FeSruary^ 
and  then  and  thtrt  Ja^m  rcfcuJUk.  And  it  was  obje3e()  in 
*rreft  of  judgment,  that  they  al ledge  that  they  were  chargeable 
with  the  debt,  but  fay  not  they  were  charged,  nor  ftiew  not 
they  were  otherwife  damnified,  liiey  have  no  caufe  of  adion ;  for 
it  may  be,  tlie  party  will  never  fue  thenS,  or  they  may  die  be* 
fore  fiiit,  and  then  the  fuit  is  gone:  but  the  court  hela  that  the 
a6lioA  well  laid  by  the  {heri£Rs  upon  this  efcape,  before  the  party 
foe  them ;  for  the  party  arrefted  did  wrong  to  them,  hy  the 
cCcape  and  refcous,  and  they  are  always  chargeable  to  the  other 
paity;  and  if  they  ftay  tiH  tlicy  arc  fued,  perhaps  the  party 
that  efcaped  may  die  in  the  inUrim^  or  will  fly  the  country,  that 
they  cannot  hear  of  him  ;  and  the  party  (ball  ilot  take  advajatago 
of  nis  own  tart  in  refcuing  himfelf, 

A^A  Bariley  ^nAGibbs  Terfiis  Kemtftow^  Cro.  EMz.  153.  in 
mffumffit.  The  plaiotiSs  being  bailiffs  of  the  city  of  Worcefier^ 
tolA  arrefted  one  tor  debt,  and  committed  him  prifoner  to  the 
defendant  to  keep ;  and  the  defendant  promifed  to  keep  him 
fal'eiy,  and  fave  the  plaintHTs  harmlete  of  all  efcapes;  but 
fuAPeredhinn  to  efcape,  by  which  they  were  damnified;  ^fon 
non  affuffiffil  it  was  tonnd  fur  the  plaintiffs ;  and  it  was  objeaed 
in  arreft  of  judgment,  that  it  was  not  alledged  how  they  were 
damnified,  inz,  that  they  were  fued  for  this  efcape^  or  other- 
wife  molefted.  Sednon  d/focatttr,  for  immediately  upon  the  efcape 
they  were  damnified,  and  in  danger  to  be  fued,  and  mi^bt  fue 
the  defendant  prefently,  and  not  tarry  till  they  were  fueoT 

So  that  a  caufe  of  a£lion  accrued  in  the  cafe  at  bar,  by  the  de-» 
fcndant's  not  appearing  at  the  return  of  the  writ,  by  which  the 
plaintiff  became  chargeable  upon  his  bail-bond.  But  ^dty^  The 
}>utttng  the  plaintiff's  hail-bond  in  fuit  was  an  aElual  damage, 
and  ajoriion',  when  judgment  was  recovered  i^inft  him ;  for, 
the  moment  when  judgment  was  obtained,  the  <^ebt  w^  afcer" 
lained,  and  the  damage  to  the  plaintiff  was  inetntaik. 

In  the  cafe  of  Chibon  verfus  WKffln  and  Cromxoelty  the  bank* 
ruptcy  of  defendants  ¥fas  in  -rfa^^/r  1766,  and  Chilton  was  not 
#rroftqd  .upon  the  bills  lie   had  accepted   till  September  after- 
wards. 
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wards,  fo  that  the  final  judgment,  in,  that  cafe,  was  after  die  aft 
of  bankruptcy;  hut  in  the  cafe  nbw  before  the  court,  the  final 
judgme'nt  was  obtained  in  Michatlmas  term  1763,  before  the  aft 
of  bankruptcy  in  March  1764,  fo  that  Goddard  might  have 
claimed  under  the  commiffion  to  the  amount  of  the  debt  and 
cofls,.  though  the  alTignees  might  have  fufpended  paying  him  hit 
dividend  until  he  (hould  have  aftualty  paid  the  debt  and  coih 
upon  the  judgment ;  but  inltead  of  making  his  claim  he  pro* 
ceeded  in  error  in  the  Exchequer  Chamber,  where  the  judgment 
was  affirmed  in  Trinity  term  1764;  fo  that  the  bankruptcy  inter- 
vened between  the  time  of  the  judgment  and  the  affirmance 
thereof ;  and  the  cafe  of  Chilton  and  Whijffin^  and  Cromwell^  is 
difierent  from  this. 

Ltigh  Serjeant — ^The  debt  did  not  accrue  to  Goddard  until  h« 
aEhially  paid  the  money  in  Jfimuary.  1765,  when  2i.  fieri  facials 
ifrued-  againft  his  goods  ;  and  then^  and  not  before,  it  became  a 
dcfbt  owing  to  him  from  the  defendant :  fo  in  the  cafe  of  ChiiiOn 
verfus  Whiffin  and  Cromwell^  the  charging  ChUion  in  execution^ 
(which  the  court  confidered  the  fame  as  payment  of  the  debt  and 
coils)  created  the  debt  from  Whiffin  and  Cromwell^  then,  and  not 
before,  owvngXxi Chilton;  and  as  to  the  cafies  cited:  from  Hob,  2^7. 
andCr^.  EMz.  53,  123.  they  are  not  (witii  great  deference  to 
my  brother  Doxy)  like  the  prefent  cafe  at  bar.  So  L  pray  judg- 
ment for  the  plaintiff. 

The  court  gave  no  opinion  in  Trinity  term.laft,  but  orderect 
the  cafe  to  flsmd:  over  ror  further  argument,  until  this  term ; 
after  having  thrown  out  a  few  hints,  touching  the  matter  in  de« 
bate,  to  the  following  effeft,  inz. 

The  quefHon  before  the  court  is  new ;  it  depends  upon  the 
J?tf/.  4^5  -^w-  c^«  J 7*  ^rti- Jlat,  5  Ami.  ch.  13.  whereby  per- 
ions  becoming  bankrupt,  contorminv  to  the.  bankrupt  laws,  and 
obtaining  their  certificates,  are  dilcharged  from  all  debts,  hy 
them,  due  and  owing  at  the  time  tfaey  did  become  bankrupt:^ 
and  in  cafe  any  fuch  bankrupt  {ball  beprofecuted  or  impIeaaeA 
£or  any  debt  before  fuch'  time  as  hefiie  or  they  bdcame.  bank*- 
nipt,  fuch  bankrupt  may  plead  in  general,  as  the  now  deflsndaatt 
has  pleaded  in  this  cafe. 

The  cafe  has  been  ably  argued  at  the  bar;  it  feems  both  juft 
and  reafonable  that  every  fair  and  bqnajide  creditor  of  a  bankrupt* 
who  cannot  be  permitted  to  come  tfr  and  prove  his  debt  niider 
the  commiffion,  ought  notto  be  barred  from  hsnring:  his  aftiom 
againil  the  bankrupt  for  fuch^debt  as  was  not  due  and  owinflT 
at  the  tine  oi.  the  aft  oi  bankruptcy  committed,;  aadfb  am& 


270  Michaelmas  T£RM  12  G£o.  III.  1771. 

not  be  proved  under  the  comraiffion.  If'  Al  has  a  bond  of  irf* 
demnity  from  B,  and  the  condition  be  broken,  and  Afterwards  iS. 
becomes  bankrupt  before  A.  has  been  fued  or  damnified  ;  though 
.  A,  had  a  good  caufe  of  aQion  againfl  B,  before  the  ad  of  bank-^ 
ruptcy,  yet,  asyjf.  had  not  been  damnified  by  paying  any  certain 
Aim  of  money  by  reafon  of  £.'s  breach  of  the  condition,  A.  can- 
not poflibly  (wear  to  any  debt  due  and  owing  from  B.  at  the  time 
of  the  a3  of  bankruptcy.  Suppofe  a  leflee  ploughs  up  meadow 
ground,  for  which  he  is  bound  to  pay  the  lelfor  a  certain  fum  of 
money  as  a  penahy,  can  that  penalty  be  proved  as  a  debt  under  a 
3  Strt.  867,  commiilion  of  bankrupt  ?  It  certainly,  cannot.  Or  fuppofe  a 
ii6o*iw6.  ™^^  ^^  bound  in  an  obligation  in  a  certain  fum  to  perform  co- 
venants, and  the  obligor  before  he  becomes  a  bankrupt  breaks 
thofe  covenants,  can  the  obligee  prove  this  as  a  debt  under  tlie 
commiflion?  Clearly  he  cannot.  In  ejeftment,  tliere  was  a  vcr- 
di£l  at  the  fummer  afTizes  for  the  plaintiff,  and  nominal  damages ; 
afterwards  in  that  vacation  the  defendant  became  bankrupt,  and 
in  Michatlmas  term  following  the  plaintiff  figned  a  final  judg- 
ment, and  had  colls  de  incrcmento  then  taxed  and  allowed  to 
him^  Lord  Henley  in  a  cafe  ex  parte  Todd^  held,  thefe  cofts  did  * 
not  become  a  debt  till  the  Judgment,  and  were  connefled  there- 
with, and  that  the  plaintiff  could  not  be  permitted  to  piove  the 
fame,  as  a  debt  under  the  commiffion.  Debts  payable  upon  a 
contingency,  which  may  poffibly  nqver  happen,*  cannot  be 
twaiiams,  proved  unaer  a  commiffion  x>f  bankrupt;  but  by  the  fiai.  7* 
497.  lAt.  Qf0^  j^  ^^^  gj^  perfons  who  have  given  credit  for  goods  fold, 
"^*  and  taken  bills,  bonds,  &c.  payable  at  future  days,  and  the 
buyers  become  bankrupts  before  the  monies  become  due,  the 
perfons  fo  giving  credit  fhall  be  intitled  to  a  proportionable  (hare 
of  fuch  bankrupt's  cfbtc,  dedu£ling  a  rebate  of  intereft  and  dif- 
counting  fuch  fecuritics  at  5/.  per  cent,  per  annum  ;  and  bank- 
rupts  fhall  be  difcharged  from  fuch  bonds,  &c.  Whoever  there- 
fore will  come  211  under  a  commiffion  of  bankrupt,  muff  fwearta 
a  debt  due  and  payable  at  or  before  the  a£l  of  bankruptcy ;  or 
due  then,  and  payable  upon  bills,  bonds,  &c,  at  a  certain  timC' 
afterwards  which  will  certainly  come  to  pafs,  but  one  liaving 
only  a  caufe  of  a£lion  cannot  come  in  and  prove  it  as  a  debt.  It 
was  alfo  faid  that  one  having  a  judgment  for  damages  and  cofis 
in  an  afiion  of  affault  and  battery,  figned  and  entered  againfl  one 
who  afterwards  becomes  a  bankrupt,  cannot  come  in  and  prove 
it  as  a -debt  under  the  commiilion.  IVedter  vcrfus  Sherlock.  HiL 
23  Geo.  2. 

This  cafe  was  argued  again  at  the  bar  this  term,  by  Serjeant 
Glynn  for  the  plainuff,  and  Serjeant  Burland  for  the  defendant, 
much  to  the  fame  purpofe  as  the  argument  at  bar  in  the  laft 
term.  The  court  took  a  week's  time  to  confider,  and  gave 
judgment  for  the  plaintiff. 

Curia. 
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Curia,  The  quelUon  is.  Whether  the  plaintiff  is  intitled  to 
judgment  upon  the  verdift?  Or,  in  other  words.  Whether  the 
debt  for  which  this  aftion  is  brought,  could  have  been  proved 
under  the  commiflion  of  banknipt  ?  And  we  are  all  of  opinion 
that  it  could  not ;  for  that  the  ph'mtiS  GoJdard  could  not  fwear 
that  this  debt  was  due  and  owing  to  him  before  he  aftually  paid 
the  debt  and  cofts  upon  the  judgment  upon  the  bail-bond  in 
January  1765,  which  was  ten  months  after  tlie^  aft  of  bank- 
ruptcy. 

The  bankrupt  afts  do  not  fay  what  kind  of  debts  (hall  come 
under  the  commiflion,  thcjlai.  4  G?  5  Ann,  c,  17.  fay  perfons 
1)ecoming  bankrupts  and  conforming,  &C.  (hall  be  difcharged  . 
from  all  debts  due  and  owing  at  the  time  of  the  bankruptcy, 
and  if  fued  for  any  fuch  debt,  may  plead  in  general,  that  the 
caufe  ofaSion^  accrued  before  fuch  time  as  he  became  bankrupt; 
we  think  that  the  words  caufc  of  a3ion,  mean  fuch  a  debt  as 
is  due  and  owing,  and  payable  in  all  events ;  the  creditor  fnuft 
fwear  to  the  fum  due,  and  if  he  fwears  to  more  than  is  due  he 
will.be  guilty  of  perjury.  A  debt  may  be  due  at  the  time  of  the 
bankruptcy,  though  not  demandable  till  fome  time  afterwards, 
and  therefore  the jiat.  7  Geo.  t.  c.  31.  was  made  to  let  in  fuch 
debts  to  be  proved  under  the  commiflion ;  and  though  the  pre- 
amble of  that  ftatute  fpeaks  only  of  bonds,  faTc.  given  for  goods 
in  trade,  yet  the  enafting  words  extend  to  all  forts  of  bonds  for 
payment  of  money,  and  that  the  words  Jiich  Jicurity,  do  not 
mean  fecurity  for  fuch  a  fort  of  debt,  but  fecurity  by  bonds, 
bills,  notes,  &c.  Swaine  vcrfus  Dc  Mattos,  at  GuilahaU^  per  Lee 
Ch.  Juft.  Tnn.  17  Geo,  2,  Upon  the  opinion  of  the  court  of 
B.  R.  in  Ttdly  verfus  Sparkes.  2  Stra,  867,  868.  touching  debts' 
payable  upon  corttingencies  which  may  never  happen,  the  par-  . 
liament  interpofed,  and  made  xhejlat.  19  Geo^  2.  and  extended 
the  bankrupt  laws  to  reljpondentia  bonds,  6?c.  and  fee  2  WiUiarns 
497.  the  cafe  ex  parte  Cafwell  and  others.  There  was  a  cafe  ex 
parte  Mitchell  2^d  December  1751.     A  trader  on  his  marriage 

fives  a  bond  to  a  truftee,  to  fecure  a  fum  of  money  to  his  wife, 
ecomes  a  bankrupt  and  pays  gs,  in  the  pound;  the  wife pe-  «  Vera.  661 
titioned  to  come  in  as  a  creditor,  on  the  principle  of  the  ^at, 
7  Geo.  no  body  oppofed  her ;  Lord  Hardmcke  doubted  and  had  a»d  Jan. 
It  fpoke  to  again,  and  then  thought^  it  improper ;  but  at  lafl  by  [lf?v{**** 
the  confent  of  the  afTignee  the  wife  was  allowed  to  come  in  ;  but  ihingto^'cii 
it  is  now  fettled,  that  upon  fuch  a  provifion  for  a  wife  (he  cannot  of  a  wife, 
be  admitted  a  creditor.     In  cafe  of  debts  uncertain  in  point  of 
liquidation,  as  between  two  merchants  in  balancing  accounts, 
then  the  matter  reds  upon  a  claim,  to  afcertain  the  fum  that  was 
due  at  thr  time  of  the  bankruptcy. 

In 
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In  aflfauk  aitd  btftftry  before  bankruptcy ;  during  the  b'^k* 
ruptcy  plaintiff  ha»  a  verdi£l  with  dam^^,  but  had  not  jud^-^ 
nienl  till  after  the  certificate.  Court  of  opinion  the  phinPeitf 
could  not  come  in  under  the  commiffion*  that  it  wa«  iiof  a 
proveable  debt,  or  a  debt  due  at  the  time  of  the  banknij^cy^ 
tf^alier  and  Sherlock.    Nil.  23  Geo.  a. 

This  is  an  aflion  of  the  cafe,,  upon  a  verbal  promife,  fouildiifg 
wholly  in  damages,  at  the  time  of  the  bankruptcy  the  pMiitiiF 
Goddard  had  fuitained  no  damage,  it  was  then  wholly  uncertain 
whether  he  would  fufier  any  damage ;.  one  cannot  fay  wi^af  cer* 
tain  debt  he  could  (wear  to ;  he  brings  a  writ  of  error  upon  the 
judgment  recovered- againft  him  on  tne  bail-bond,  andthe^reby 
would  induce  the  court  of  Excheauer  Chamber  to  believe  tMI 
the  judgment  wascrroneout,  and  vM.  he  owed  nothing  tHefe* 
u{)on;  how  then  can  he  ffo  at  the  fame  time  before  the  com* 
miifioners,  and  fwear  the  defendant  owed  htm*  fo  mtttb  money 
on.  that  account,  when  he  had  not  paid  a  farthing  of  it?  Tho 
nlaintifr  could  not  have  fwom  to  a  debt  in  thiir  cafe,  fd  2tei  to 
have  held  Vanderheydav  to  fpecial  bsul;  they  fiiid  they  did^  notf 
rely  on  the  cafe  of  Chilttmvttfut  Whiffin'.  Upon  the  whole,  the 
court  was  of  opinion  that  judgment  muff  be  for  the*  plMntifF>  artd- 
the  poJUa  was  accordingly  ordered  to  be  deliverei^  to  hitH,  ^r 
ioiam  curiam. 


Sttnpfon  ver/iis  Appleyard.    C.  B. 

tn  tfcrpaft,     'T^RESPASS,  amm  claufum  /regit.    The  defendant  pleaded' 

defendaot         ^    tfi^  Not  guilty,     fl^.  He  prefcribed  for  a  certain  way* 

rrefimbei  for   (leading  from  a  ceitain  common  Highway  in  &r>(fi*)*into;  thrbtlgh 

th€d<^b     and  over  the  plaintiff's  clofes  in  which,  &c.  the  plaintiff  by  his 

which, &c.     replication  traverfed   the  prefcription,   wherfeupbn   iffuc  wai^ 

^u^i^\  J^^"^^*     ^^  ^^^  *"*!  ^  *^"5   caufe,   the  council  for  the  dt- 

fi», inhS" **  fendant^  having  admitted  the  trefpafs,  called  ten  witneffes,  who 

pieai  vcrfia  clearly  proved  the  defendant's  right  of  way.    But  it  appeared 

J^^<*«-      upon  the  evidence;  that  this  tBoy  did  not  Icaid  from  a  co7hmt)n  kigh"^ 

Theco^ie.  '^v  ^"^  ^^^  ^^^  ^^^^  ^  ceTi^ti' pritkitt  way  in  BirMfi;  wHo^--^ 

liiMttdgrut  upon  it  was  objeded  at  the  trial,  that  the  defendant  had  not 

J^JIjTj^*     proved  his  prefcripdon'to  the  way,  it  beinff  laid  in  his  plea  that 

kiYing»b>tt'-   *^  terminus  a  qki>  was  from  a  common  nighwety;  whereas  th^ 

tiled.  proof  was,  that  it  Was  from  2l  private  way:  but  theright  to  the' 

way  over  the  plaintiff  *s  clofes  in  which,  &c,  being'clcariy  prov^fed, 

Mr.  ]M&\ce  Goulds  before  whom  the  cduffe  was  tried,  left  it  tb 

the  jury  (nine  of  which  jury  having  had  a  view)  who  found'  a 

verdift  for  the  defendant  for  his  right  of  way. 

And 
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And  now  Serjeant  Ltigh  for  the  plaintiff  moved  for  a  new 
trial,  obje6ling  that  the  defendant  had  failed  in  proving  the  pre-  . 
fcription  as  laid  in  his  plea;  that  the  termini  a  fUO',  aqd  ad  quern 
over  what  land  ought  ta  be  laid,  and  proved  with  the  utmoft 
certainty,  that  here  the  terminus  a  ijuo^  was  laid  to  be  a  common 
highway^  but  was  proved  to  be  ^private  way:  suid  he  cited  Lit. 
Jtep.  295. 

Serjeant  ^urland  for  the  defendant — ^The  merits  of  this  cafe 
have  been  tried,  and  the  courts  do  not  grant  new  trials  for  any 
little  flip  in  pleadings  where  they  fee  that  the  merits  havd  bech 
tried ;  but  1  fubmit-it  to  the  court,  that  the  terminus  a  ijuo^  is  Palmer  4x0. 
not  a  material  part  of  the  pre/cription ;  the  defendant  is  called 
upon  in  this  a£tion  to  (hew  his  nght  of  way  over  the  jplace  in  V 
which,  &c.  he  pleads  that  he  has  tAat  right  by  pre/cription, 
the  material  part  of  which  prejcription  is  confined  to  the  locus  in 
quo ;  the  plaintiff  could  not  have  replied  that  the  terminus  a  quo 
was  from  a  private  way^  ahfque  hoc  that  it  was  from  a  common 
highway^  becaufe  the  merits  could  not  have  been  tried  upon  an 
iflue  taken  on  that  traverfe. 

Lord  Chief  Juftice  De  Grey — This  is  a  motion  for  a  new  trial, 
becaufe  the  defendant  in  his  plea  has  mifiaken  one  abuttal  of  the 
way:  if  a  new  trial  was  to  be  granted,  the  defendant  would 
amend  his  plea  according  to  the  evidence,  and  would  have  ^an- 
other verdid,  in  all  human  probability,  having  given  fuch  clear 
proof  of  his  right  by  many  witnefles. 

.Upon  this  record,  it  is  certain  that  the  defendant  was  bound 
to  prove  his  right  of  way  as  it  is  pleaded  ;  lie  has  proved  it  to  a 
common  intent ;  the  terminus  a  quo  is  pleaded  to  be  a  common 
highway^  (it  is  not  defcribed  to  be  the  King's  highway)  and  a 
common  highway  may  be  a  private  way  in  common  fenfe  and  un« 
derflanding  ;  however,  the  merits  have  been  triedi  and  therefore-  . 
a  new  trial  ought  not  to  be  granted. 

Nares  Juftice — I  am  of  the  fame  opinion ;  and  the  court  never 

Sants  a  new  trial  when  they  clearly  lee  the  menu  have  been 
jrly  and  fully  tried. 

Gould  ]vSliict — I  am  of  the  fame  opinion;  and  that  in  plead- 
ing a  right  of  way  you  need  n()t'defcnbe  the  terminus  a  quo^  be^ 
caufe  the  plaintiff  may  reply  extra  viam^  which  will  be  a  mat- 
ter for  evidence.        . 

New  trial  refufed^^M^  curiam* 

VqI.  IU.  T  Jloc 


mtk 
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^Oj?,  pn  tjie  4,emiifc  of  Wrafjgbam,  ver/i4S  Hcrfcy. 

iBejeamcnt   p^  JECTMENT.    The  Icffor  of  the  plaintifiF  chimed  by 

of  in  hebTby  dcfcent  from   his  anceftor,    who  died  oir  the  ift  /day  of 

defcent,  the     7ffUf4ry  ijfi*  »t  fivc  o'cbck  in  tbc  morning;  the  demiCe  was 

df  m'lfe  was     I^d  ip  thc  declaration  on  the  fame  ift  of  January  to  hold  from 

lUy  hb  «r.     ^^  8>*  <<ar  of  JDecemiir  then  laft  paft.    After  the  merits  had 

€fi^v  «fd,     been  gep^  into  gt  the  trial  of  the  csule  before  Mr.  Juflice  CouU^ 

and  held  well  it  was  obieQed  that  the  leflbr  of  the  plaintiff  had  no  title  at  the 

a'fe^af^   time  of  the  demifc,  which  a^ipears  to  be  made  when  his  an- 

cefior  yru  living,  for  he  did  not  die  until  five  o'dock  on  the  ift 

of  January,  fo  was  alive  that  day ;  but  the  leflbr  having  clearly 

mh^de  oMt  gnd  proved  his  title,  theT  judge  direfied  the  jury  to  find 

4  verdi6i  for  the  plaintiff,  which  they  did  accordingly. 

And  now  it  was  moved  to  fet  afide  the  verdifi,  becaufe  the 
anceftor  from  whom  thc  leffor  of  the  plaintiff  claimed  by  defcent 
^as  living  on  the  ift  oi  jMnuary  1771,  till  five  o'clock  in  the 
inorning»  and  there  is  nofra£lion  in  a  day,  fo  that,  in  fidion  of 
jaw*  he  was  alive  all  that  day,  and  the  leffor  of  the  jdaintiff's 
jtitle  did  not  accrue  until  the  beginning  of  the  next  day  the  ad 
pf  J^wary, 

But  p^  totam  curia?n.  If  mv  anceftor  die  at  five  o'clock  in 
the  morning,  I  enter  at  fix,  and  make  a  leafe  at  feven  o'cleck, 
|tisa  good  leafe. 

FiBum  of  law      It  is  faid  there  is  nofroBion  in  a  day,  but  this  is  ^^Sum  in  law, 

^^^*JJ|[*j43i*J>^nj  ntmnem  Uderc  dtheU  but  aid  much  it  may,  and  thia 

^  m«di  \    »*.  f^n  in  all  matters  where  the  law  operates  by  tehtiony  and  di^ 

nay.  vtfion  of  an  rnfiant^  which  dxtfiOions  in  lam.  A  conftabl©  Ukes  one 

who  had  ftruck  another,  and  then  fcts  him  at  liberty,  tbr^  party 

ftricken  die»  of  the  flroke;  this  isjelony  ab  initio^  but  not  to  the 

See  Butler      piejudif:^  ot  tlie  i:QttSable  who  fufferecLhis  efcape.  11  Htn.  4.  12 

MdBaim*!     I,  pi.  26.     AJne  k  levied  fur  render,  the  conufee  hyiSien  in 

erfe,  3  Rep.    ^^  \i2i\i  fajin  in  an  injlant  to  make  this  render  back,  but  to  no 

other  Durpgfe  to  thje  prejudice  of  the  condor,  for  the  conufee's 

wif^  itu^U  oot  have  Jowcr^  nor  flail  the  land  be  fubjcd  to  any 

Jm¥^  @c^  in  which  the  confbee  was  bound.    Sat  %  Xef.  Ld. 

Cromtvell's  Cafe. If  a  man  were  born  the  ift  of  Ethnary  and 

lived  to  the  31ft  of  January  21  years  after,  and  at  five  o'clock  in 
the  morning  olthat  day  makes  fais.sos%  and  dies  l^*  fix  ai  night, 
that  mil  is  good,  and  the  devifor  i$  of  age,  a  LdlRaym.  1096. 
lo  ^  aftion  on  the  cafe  for  difturbance  of  his  conuBOB*  an  ex- 

ception 
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ception  was  taken  to  the  declaration  that  the  demife  to  the  platn« 
tiff  is  alledged  to  be  on  the  ^6th  of  March,  and  the  Urt  done 
to  the  plaintiff  is  fuppofed  to  be  on  the  ift  of  May  following^ 
and  it  is  not  alledged  thai  the  plaintiff  entered  brf^ore  the  ift  of 
May:  but  to  this  it  was  anfwered  by  the  court,  that  it  fbal!  be 
intended  that  he  entered  immediately  after  the  making  of  th^ 
Icafe,   1  Lutw.  io8.  And  fee  2  Burro,  1162.  Small  on  ihedemije 
of  Baker  vcrfus  Colt  and  Skinner^  where  amendments  in  gta* 
ment  are  carried  much  further  than  formerly,     tft.  A  verdifj.  A  ? erdJii 
cures  a  ddcQ  in  fdtxng  out  the  title,  though  it  cannot  be  a  de-  Jn^'^J^'^'f 
feSive  title,     2d,  After  a  verdift,  if  the  objeftion  be  grouniled  athle,"**** 
upon  the  mere  mifiake  of  the  clerk,  or  a  trming  nicety^  thare  is  tboogh  it 
no  ntcAol^iiva&ual amendment  at  all,  the  court  will  overlook  the  .^J^^'* 
exception. — By  fiflion  in  law,  the  whole  term,  the  whole  time  of  ^ti. 
tlie  aftizes,  and  the  whole  fefTion  of  parliament  ma)''  be  and  fbtne^ 
times  are  confidered  as  one  day,  yet  the  matter  of  fad:  fhall  Qver* 
turn  the  fifiion,  in  order  to  do  juftice  between  the  parties. 

The  rule  to  (hew  caufe  why  the  verdi6l  fhould  not  be  fet  alicle 
was  difcharged. 


Meres  et  al*  verjus  Anfell  et  al*.     C.  S. 

eading  down  t      ^ 
the  ocfendant  pleaded ; 


'TPRESPASS  quare  claufum  fregii,  treading  down  the  grafs,  Ktidehce. 
-*     digging  the  foil,  (3c,  m  Imluroft : 
tft.  Not  guilty  ;  2^,  A  licencCi 

This  caufe  was  tried  at  the  laft  aflizes  before  Lord  MansfietJ\ 
wlien  a  vcrdi£l  was  fouiid  £or  the  defendant ^     And  now  ferjeants  Parol  evi. 
Leigh  and  Glynn  moved  to  fet  afidfe  the  verdift,  and  for  a  fleW  <!«»"  fluil 
trial,  upon  this  ground,  (viz.)  that  Lord  Mansfield  admiued  Wttediocon- 
parol  evidence  to  be  given  at  the  trial,  which  contradjfied  an  tradia  an 
agreement  in  writing,  to  which  the  fartie  perfon,  who  was  ad-  ■rcenicntin 
mittcd  to  give  fuch  parol  evidence,  was  a  fubfcribing  witnefs,  fsM^Lifi/^r 
and  had  huafelf  th^  cuilody  of  the  written  agreement.  \.  HJUrJ, 

3  Tirm  Rep. 

Upon  Lord  Mansfield'%  report*  the  fa£ls  appearing  upon  the  ^*  ®*  ^^^ 
trial  were,  that  Meres  and  H.  had  the  occupation  of^  certaiit 
clofes  of  land  of  Meres,  called  Millcrofi  and  Boreham's  Field,  and 
that  the  defendant  An/ell  and  his  partner,  came  to  this  agree- 
tnent  with  them  by  a  memorandum  m  writing,  (igned  by  an  the 
faid  four  parties,  and  atteftcd  by  one  jofepk  Matthews,  wnereby  it 
was  agreed  by  defendant  Anfell  and  hs  partner,  to  exchange 
their  copper-mill,  &c.  with  Merts  and  n.  in  confideration  of 
the  grafs  and  vefture  of  hay^  to  be  taken  by  Anfell  and  partner 
from  oS^oreham's  Meadow,  and  articles  wer^  to  be- made  accord- 

T  t  ingly, 
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ingly,  this  was  in  the  year  1765,  but  no  mention  in  the  agree- 
ment is  made  of  the  ciofe  called  Millcroft,  in  which,  &c.  and 
dnly  a  fpecial  particular  intercft  in  Bortham  Meadow. 

It  further  appears  by  Lord  MansJUltTz  report,  that  the  defend' 
tot  Anfell  and  his  fervants  by  his  order  walked  in  MxUcroft^  and 
trod  down  the  grafs  there  crowing  as  high  as  their  knees,  on  pur- 
pofe  to  have  it  determined  at  law,  whether  the  defendant  Anjtil 
^  and  partner  were  not  intitled  to  the  poffcifion  of  Millcroft  as  well 
%  as  the  hay  of  Borcham  Meadow  ;  fo  that  here  is  a  clear  trefpaTs 
proved. 

Matthews  the  fubfcribing  witnefs  was  fubpanaed  to  .  give 
evidence  on  the  part  of  the  defendant,  but  was  called  by  the 
plaintiff,  when  he  produced  and  proved  the  written  agreement, 
and  further  depofed,  that  it  was  at  the  fame  time  (when  the 
Written  agreement  was  riiade)  agreed  by  the  parties  by  parol^ 
that  A/i/eu  amd  partner  (houM  not  only  ha^fe  thfe  hay  trOm  off 
Borekam  Meadow^  but  alfo  the  whole  poflefTion  of  the  foil  and 

{produce  boih  of  Boreham  Meadow  and  Millcroft ;  and  the  report 
urther  fays,  that  there  was  another  witnefs  to  prove  the  fame 
matter.  The  defendant  called  no  witnefs,  whereupon  it  was  left 
to  the  ji;ry  who  found  a  verdift  for  the  defendant,  and  Lord 
Mansfield  reports  he  is  not  diffatisfied  with  the  verdift. 

Serjeant  Burland  for  the  defendant— Submitted  it  to  the  court, 
that  Matthews  was  the  plaintiff's  witnefs,  and  that  what  he  had 
depofed  extra  the  written  agreement,  was  no  more  than  an  ex- 
planation thereof,  which  was  frequently  admiSible;  but 

Per  curiam — ^\Vc  are  all  clearly  of  opinion  that  the  verdift  is 
wrong,  and  mull  be  fet  afide ;  that  no  ^^re?/ evidence  is  admiffible 
to  difanriul  and  fubflantially  to  vary  a  written  agreement ;  the 
parol  evidence  in  the  pfcfent  cafe  touljy  annuls  and  fubfbntially 
alters  and  im]|)ugns  the  written  agreement.  Indeed  in  fome  cafes 
of  wilts  and  deeJs^  where  there  are  two  Johns  named,  or  two 
Blackacres  mentioned,  parol  evidence  may  be  admitted  to  ex- 
plain  which  John^  or  which  Blackacre  was  meant  and  intiended 
Dy  the  will  or  deed.  The  rules  of  evidence  are  univerfally  the 
fame  in  courts  of  few  and  courts  of  equity.  Suppofe  a  bill  in 
equity  was  to  be  brought  by  the  defendant  to  have  a  fpecific 
performance  of  this  agreement,  the  court  would  not  dAxoii  parol 
evidence. 

You  cannot  depart  from  the  writing,  but  may  ar|ue  touch- 
ing  the  operatbn  thereof.  If  a  man  agrees  in  writing  to  fell 
Blackacre  for  1000/.  fliall  parol  cndcnce  be  admitted  that  he 

■^  intended 
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intended  Whiteacrt  fliould  alfo  pafs?  Certainly  it  (hall  not.  This 
appeared  to  be  a  wilful  trefpafs,  no  licence  was  proved ;  the 
agreement  only  extends  to  taking  the  hay  of  Borcnam  Meadow^ 
And  ixprtjfio  unxus  eft  exclufio  akerius.  Upon  the  whole,  we 
have  not  the  leaft  doubt,  but  that  there  ought  to  be  a  new 
trial.     So  .  • 

Per  totam  curiam  a  new  trial  was  granted. 


HILARY   TERM 

12  Geo.  in.  1772. 


Thruftout  [on  dem.  Levick]   verjiis  Coppin.     C.  B.    •Bbek.Rcp; 

.  J         ^  rr  Joi.  s.a 

p^JECTMENT.    The  cafe  was ;  a  man  being  poffefled  A  man  poflef- 
*^  of  a  beneficial  leafe  of  a  term  for  years,  of  the  premifes  in  ^^^J'-™  ' 
queflion,  in  right  of  his  wife  as  executrix  to  her  former  hiif-  riJ|hrof  hU 
band,  grants  and  releafes  all  his  rifi;Ift,  title  and  intereft  of  and  in  wife  m  exe- 
the  fame  premifes,  to  the  leffor  of  the  plaintiff.  ^^^th^ 

bAod.  his 

The  queflion  is,  Whether  the  hufband  by  the  marriage  had  power  to 

fuch  a  title  to  the  leafe  vefted  in  him,  that  he  could  transfer  and  J«o**^ 

convey  the  fame  to  the  leffor  of  the  plaintiff,  Jo  that  he  can  'SmJ 

recover  in  this  a£lion  ?  ' 

.  *\ 

This  cafe  was  well  argued  at  the  bar  laft  Michaelmas  term  bjr 
fcrjeant  Leigh  for  the  plaintiff  and  ferjeant  Whitdker  for  the  de- 
fendant ;  and  after  time  taken  to  cohfider  till  ^  this  term,  th? 
whole  court  was  of  opinion  for  the  plaintiff,  and  this  being  after 
a  verdift,  the  pcjiea  was  ordered  to  be  delivered  to  the  plaintiff,  •'  - 
and  judgment  was  entered  for  him  accordingly. 

T  3     /  Cafei 
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Cafes  cited  bv  ferjeant  Lngh  for  the  plaintiGT.  Jf<nt»  Cent.  79, 
XhVr  183.     $(ilk.  306.    ^  ifc/>.  a/.  RuJftVs  cc^c. 

Cafes  cited  by  ferjeant  Whitaktr  for  th«  defcndaoit.     Co*  liix 
'  35 Ji-    Plow4*  294.    ^f^^.  Jl^'wi  ;?48. 

And  fee  various  cafes  upon  this  matter  cited  by  the  court, 
Brooke  tit.  Executor^  pL  47,  96,  101,  151,  178.  /?/^.  tit.  £r^- 
^^/(^r,  ^/.  23.    Cr(?,  jE/22.  278.     Lofius\  cafe. 

And  fee  Arnold  \zxi\is  Bidgood,  Cro.  Jfac.  318,  a  cafe  cited* 
by  Lord  Chief  Juftlce  De  Grey  direftly  in  point.  It  was  "  debt 
••  upon  Aejlai.  2  Ed.  6.  rA.  13.  for  not  fetting  out  tithes: 
f'  the  cafe  was,  a  man  being  polfefled  of  a  leafe  oi  tithes  in 
♦*  right  of  his  wife  as  ^ecutrix  to  her  former  hufband,  grants 
♦*  totumjus^  titulum  &  xnUrefftJuum  dc  et  in  dtdmii  pr^eSSis. 
**  After  a  verdiCl  for  the  plaintiff  (who  claifuod  under  the  faid 
*•  grant)  it  was  moved  in  arreft  of  judgment  that  the  declara^ 
*•  tion  was  not  good,  becaufe  the  plaintiff  had  not  fet  forth  any 
**  good  title  to  have  the  tithes ;  but  the  whole  court  unam, 
('  moufly  refolved  thai  the  grant  W9^  goof},  and  the  leafe  he  had 
<•  in  the  tithes  in  right  of  his^;»^,  did  thereby  pafs,  0c.  And 
**  judgment  was  for  the  plaintiff." 


lEASTER    TERM 

uGeo.  UL  177^. 

aBiaek.Rep.  Atkinfon  vtffus  Teaf3ale.    C.  B. 

I17.  s.  c. 

i«.n.akm  C^mii^l^,^J9Ueff  Tf4fD4lM.  1^  of  lUtle  Gilt  in 
by  one  com.  (u>  Wt)  J  ^  parift  oH  Ali4f^a%  i#i  th«  cpjjnty  afoficfaid, 
mooer  •gaiaft  ycomaa,  Hf^  ^^h^  ^  anfwfSF  untp  Tf^oma$ 

ru^aTgmi  Mkl^^M  i»  a  P'<^*  ^  tf  efoaf5  op  f he  c^ife,  ^c.  And  thereupon 
ptainiiff  need  tlje  feid  JUm^,  |?f  Jii«  W§r4  W  *U^|i^.  ^:pp?pla»s,  for 

pot  particu- 
larly il^cw  the  ftticl)ii|^    rUfxr  in  an  aaioa  ts«Joft  die  Ucd  he  ttaft.    a  AUr.  7 :  X«/Wi  f  07.I 


that  whearcaitbefaid  Thomas,  on  tbefirft  day  of  Jomuarj  in  the  The  record 
year  of  our  Lord  1768,  and  before,  was,  and  from  thence  com-  U  of  Trinity 
tinually  hitherto  hath  been  and  ftill  is  lawfully  poffeffed  of  and^^"'"^*^ 
in  a  certain  meff'uage  and  diverfe  (to  wit)  two  hundred  acre»  of 
tand  with  the  appurtenances,  lying  and  being  in  the  parMi  of' 
Ouzcby  in  the  b^a  county  of  Cumbtrland^  and  by  reafen  thereof  Deciaratkm 
the  faid  Thomas^  during  all  the  time  a£ore&id,  had  and  of  right  ^^  d»ft»'b- 
ouffht  to  haire  had,  and  ftiH  of  right  ought  to  have  common  of  J^  ^  JX' 
piSure  in  and  upon  a  certain  wafls  or  coitimdn  railed  Ouzeby  tare. 
Fdt^  in  the  pariih  of  Ouztby  afoi:e(aid  in  the  (aid  count)^  of  0»ft«' 
bcrlandy  for  all  his.  commonable  (heep  levari  and  coiic>mnt  upon 
his  faid  mejfuagt  and  land  with  the  appurtenancet,  every  year,  at 
all  times  of  the  year,  as  belonging  and  appertaining  to  his  faid 
m0'uag€  and  Umiwriih  the  appurtenailces;  and  whereas  the  faid. 
Tnomas,  on  the  feid  ift  d&iy  or  January  in  the  year  of  a\xt  Lord 
1768,  and  before,  was^  and  ffom  thence  continually-  hitherto 
hath  been  and  ftill  is  lawfully  poffeffed  of  and  in  diverfe  (to 
wit)  two  hundred  pther  acres  ot  Imd  Urkh  the  apportenances,. 
lyinff  and  bdi^  in  the  pariih  of  i'ui^&X'aforeiaid  in  tlDe  feid  county 
oi  Cumbtriand^  and  by  reafim  thereof  be  the  faid  Tkomati  duriiM^ 
all  the  time  aforefaid,  had  a:id  of  right  ought  to  have  bad,  and  iK» 
of  right  ought  to  have  common  or  pafture  in  and  upon  this  faki 
wafte  or  common  called  Ouzeby  RU^  for  all  his  commonable, 
fheep  levant  and  couchant  upon  his  iaid  laft  mentioned  landyf^kh 
the  appurtenances,  every  year  at  all  times  x)f  the  year,  as  belonging 
and  appertaining  to  his  faid  land  witli  the  appurtenances ;  yet  the 
faid  jofcph  well  knowing  the  premifes,  but  contriving  and  m^ici« 
oufly  intending  to  injure  and  prejudice  the  faid7%<7m^zi  m  this  behalf ,. 
and  to  deprive  him  of  the  bcnent  andadvanta^  of  his  &ud  common  - 
of  pafture  belonging  to  his  Hxdi  tenements  with  the  appwrtenances 
refpe3ively  as  atorefaid«  while  he  the  faid  Thamas.  vtxm  poffrfled  of 
his  faid  tenements  with  the  appurteriances  as  aibrefaid  aiidhad 
fuch  right  of  common  of  pafture  as  aforefkifl,  (to  wit}  on' the  ift 
day  oxJoMuary  in  the  year  of  oar  Lord'  1768  aforcfaid,  and  on 
diverfe  other  days  and  times  between  tliat  day  and  the  day  of  the 
fuing  forth  of  the  original  writ  of  the  faid  Tkemas  ait  the  pariih 
aforefaid,   wrongfully  and  injurioufly  eat  up,    depaftured  and 
fpoHed,  the  ?raTs  then  growmff  and  being  in  the  faid  wafte  or 
common  with  divers  iheqp  ana  lambs,    ^  wit)  two  hundred 
{beep  and  two  hundred  lan^ ;  whereby  the  iaitl  Thotmis  could 
not  for  a  long  time,  (to  wit)  during  all  the  time  laft  aforefaic), 
have,  uie  or  enjoy  hu  iaid  comrtM>n  6f  pafiurd  in  and  upon  the 
faid  wafte  or  common  in  fi>  ample  and  t^neficial  a  manner  as  he 
ought  to  have  had  and  enjoyed  the  fame ;  but  during  all  that 
^iDc  was  deprived  of  great  p»t  of  th^  profit  arid  benefit  thereof, 

T4  to 
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to  the  faid  Thomas  his  damage  of  2q/.  and  therefore  he  brings 
his  fuit,  iic. 

Plei.  And  the  faid  Jofeph^  by  Vder  Brougham  his  attorney,  comes  and 

Net  guilty,  defends  the  wrong  and  injury  when,  (3c.  and  he  fays  that  he  is  not 
guilty  of  the  premifes  aforefaid  before  laid  to  his  charge,  as  the 
Ispd  Thomas  above  complains  againft  him  ;  and  of  this  he  puts 
iumfelf  upon  the  country ;  and  the  faid  Thomas  doth  the  fame 
likewife :  therefore  the  flieriff  is  con^manded  that  he  caufe  to 
come  here  from  the  day  of  the  Holy  Trinity  in  three  weeks, 
twelve,  £?c.  by  whom,  0c.  and  who  neither,  Gfc,  to  recognize, 
&c.  becaufe  as  well.  &c. 

This  caufe  was  tried  at  the  laft  fummer  aflizes  before  Mr. 
Juftice  WilUs^  when  av&rdift  was  found  for  the  plaintiEF,  fubjeft 
to  the  opinion  of  this  court,  upon  this  Qiort  cafe ;  which  ftates, 

Stit^of  die         That  the  plaintiff  at  the  trial  proved  his  right  of  common  as 
^^'  it  is  laid  in  the  declaration,  and  that  the  defendant  was  alfo  a 

commoner  and  had  furcbarged  the  common  by  putting  on  more 
thanhis^n/,  whereupon  it  was  obje£led,  that  the  plaintiff  could 
not  recover  under  this  general  form  of  declaring ;  fo  a  vcrdift 
'was  for  thp  plaintiff,  fubje^  to  the  opinion  of  the  court,  whe< 
thier  the  plaintiff  hath  a  nght  to  recover. 

This  cafe -was  twice  argued  at  the  bar;  in  Michaelmas  and 
^/ar^  terms  laft. 

ift  Argiiiiieot  Serjeant  Lsigh  for  the  plaintiff— This  is  an  a£lion  brought  by 
^Wlich.11  one  commoner  againft  another,  the  plaintiff. in  his  declaration 
Ihews  his  own  particular  right  of  common,  and  charges,  in  ge- 
neral, that  the  defendant  intending  to  injure  him,  and  deprive  him 
of  the  benefit  of  his  common,  on  the  ill  day  of  January  1768, 
and  ori  divers  days  andt  times  between  that  day  and  the  day  of 
fuing  forth  the  original  writ,  wrongfully  and.  tnjurioujly  eat  up, 
depaftured  and  fpoilcd  the  grafs  then  growing  and*  being  in  the 
common,  xoith  divers Jtieep  andlambs^fto  zoitj  ^oojhap.and  200 
lamhs^  whereby  the  plaintiff  could  not  for  a  long  time,  (to  wit) 
during  all  the  time  aforefaid,  have,  ufe,  or  enjoy  his  common  of 
pafture  in  and  upon  the  faid  common,  in  fo  ample  and  beneficial 
a  manner  as  he  ought  to  have  had  and  enjoyed  the  fame  ;  but, 
during  all  that  time  was  deprived  of  great  part  of  the  benefit  and 
profit  thereof ;  which  he  lays  to  his  damage. 

It  if  objefied,  that  this  being  an  a3ion  by  one  commoner  againft 
finoiher^  the  declaration  is  top  general,  and  that  it  ought  to 
iave  fct  forth  the  defendant's*  particular  right  of  common,  and 

to 
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to  have  charged  that  he  had  exceeded  that  right  by  putting  on  to 
the  common  a  certain  number  of  a  certain  fpecies  ot  cattle  ^vhich 
he  had  no  right  to  put  on. 

in  anfwer  to  this  obje&ion.     It  doth  not  lie  in  the  plaintiflTs  i  t«tw.  10s. 
mouth  to  fay  in  his  declaration  what  the  defendant's  particular  %^i^^^ 
right  of  common  is,    he   is  charged  with  wrongfully  and  in- 
jttrioufly  eating  up  and  depaftunng  the  common  with  divers 
iheep  and  lambs;  it  is  no  furprife  upon  the  defendant,  who 
heft    knows  his  own  right,  and  might  have  pleaded  it  if  he 
bad  thought  proper,  or  might  have  come  prepared  to  have  given 
it  in'  evidence  at  the  trial  (as  this  is  an  adion  upon  the  cafe) 
upon  the  general  iifue,  and  that  he  had  not  x)ut  on  more  cattle 
than  he  had  a  right  to  put  on,  which  would  have  fully  juftified  . 
him. 

Serjeant  Jephfon  for  the  defendant — The  declaration  is  had. 
The  objedion  to  it  is,  that  this  bein^  an  a£lion  brought  by 
one  comnumer  againft  another  for  furtfaao-^hg  the  common,  the 
plaintiff  ought  to  have  fet  forth  the  defendant's  particular  right 
of  common,  and  (hewn  how  he  had  exceeded  that  right.  There 
is  no  doubt  but  this  is  an  a3ion  by  one  aommomr  againft  an^ 
other ^  becaufe  thai  appears  iii  the  ftate  of  the  cafe;  but  it  doth 
not  appear  by  the  declaration  that  the  defendant  is  a  commoner^ 
as  it  ought  to  have  appeared. 

The  declaration  only  fets  out  the  plaintiff^s  ri^  of  commoDt 
and  that  the  defendant  wrongfully  put  in  his  cattle  and  eat  up 
the  grafs,  fo  that  the  plaintitt  could  not  have  and  enjoy  his  com- 
mon in  tarn  amplo  modo  &c, ;  at  the  trial  it  appeared  oy  the  evi« 
dence  for  the  plaintiff  that  the  defendant  had  aright  of  commpn, 
and  had  put  on  more  cattle  than' he  had  a  right  to  put  on,  but  this 
not  beine  the  cafe  made  by  the  declaration,  the  defendant's  coun« 
fel  called  no  witneffes,  but  obje3ed  to  the  declaration,  becaufe  the 
defendant's  rights  and  the  particularytircAar^^,  were  not  ftated 
therein ;  that  this  being  an  dStxon  upon  the  cafe,  the  whole  cafe 
/ought  to  have  been  ftated  and  fel  forth  in  the  declaration. 

If  this  bad  been  an  zBhxm  by  a  commoner  againft  zjlranger^  it 
muft  be  admitted,  that  this  declaration  would  have  been  good ;  * 
but  it  is  otherwife  in  the  ciafe  of  an  a£fci:oh  by  one  commoner 
againft  another ,  or  how  is  the  defendant  to  know  whether  the 
>Taintiff  confiders  him  as  a  commoner  or  d^Jlrangerf  In  an  a£Uon 
)y  a  commoner  a^inft  thtlord^  it  muft  be  (hewn  in  the  decla- 
ration bow  inJaU  he  has  exceeded  his  limited  right. 

tord 
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Lord' Chief  Jullicei}^  Civy^— Fbrnicrly,  if  one  of  the  com* 

mooers  had  fufcharged  the  commoo,  ty   putting .  more  cattle 

into  the  common,  than  he  ought  to  have  coBunon  for  iher% 

then  thai  commoner  who  was  aggrieved,  fued  out  a  writ  of  ad- 

mtafurtfMni  qfpaftttre^  and»  by  that  iuit,  all  the  commonars  were 

admeqfurcd^  as  well  thofe  who  had  not  furcharged  the  comxnocu 

as  he  who  had  furcharged  it ;  and'  he  who  brought  the  adion 

was  alfo  to  be  admca/urcd.    This  writ  of  aimeafwremaU  was  an 

c&rellent  remedy,  wherebv  the  feveraT  rights  of  all  the  com- 

r.N.  B.       moners,  were  fairly  fettled  and  afcertained  by  a  juirv.     VHe  the 

4»c£t.  1^  procefsupon  this  writ,  kh.  inSraiioutM^U.  sit.  «•  i.  printed  by 

sf  I,  Ire.       jj^^  Smytkc  without  TempU-bau  ^nno  1 546, 

Inftead  of  this  tvrit  of  adm<afurcmeni  againft  a  commoner  for 
a  furcharge,  an  a6lion  upon  the  cafe  has  been  introduced,  and 
ufed  as  a  more  eafy  and  ipeedy  remedy  for  out  commoner  againft 
amo/Jur. 

I  am  of  opinion,  as  at  jprefenC  advifed,  that  this  general  wav 
of  declaring  is  well  enough;  the  declaration  ftates  the  plaintiff  s 
ri^  of  common,  and  that  the  deCendant  has  zorowffuUy  and 
Vf^unoufhi  t^  upy  dipuftuud  andjpoikd  the  rrajs  in  ike  com* 
mm  witn  divers  Jheep  4aul  lambs  f  and  the  cate  ftates  that  this 
is  true :  for  it  flates  that  hcfurchArgtd  the  common^  iy  putting  in 
more  than  his  JHnt.  The  defendant  certainly  knows  his  own 
right,  and  might  have  ^en  it  in  evidence  upon  the  general 
iUue.;  and  there  is  no  prejudice  to  eitber  iide  by  this  general  way 
of  declaring. 

G^i^  Juftice--<Courts  of  juftice  now  arc  more  liberal  in  allow- 
in^  of  this  general  way  of  cleclaring,  than  they  were  formerly  ; 
it  IS  fuffcient  now  to  all^dge  that  the  plaintiff  is  Poffeffed  ot  a 
certain  mejfuage  and  lands^  and  by  rea(pn  thereof  nas  a  right  of 
common  in  fuch  a  place,  and  that  the  defendant  wrongfully 
difturbed  him  in  the  enjoyment  thereof;  here  is  a  fubftantial 
charge  ailedged  for  the  plaintiff,  thai  he  had  a  right  of  common 
as  belonging  to  his  tenements,  and  that  the  defendant  wrong- 
fully and  injurioufly  depaftured  the  common  with  fhcep  and 
lambs ;  and  the  fa£l  turns  out  to  be  true  upon  the  trial,  that  he 
has  been  a  wroag-doer.  I  ai^  of  the  fame  opinion  with  my 
Lord'  Chief  JulUce ;  the  defendant  knows  his  own  right,  and 
might  either  have  pleaded  it  fpecially,  of  have  given  it  in  evi« 
dence  at  tba  trial. 

Nares  Juftice — I  have  Tome  doubt  whether  Ac  declaration  in 
this  cafe  is  good ;  for  it  appears  from  the  ftate  of  the  cafe,  that 
tbil  iftion  is  brought  by  one  commoner  agaiuft  another^  for  fur* 

charging 
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charging  the  common  with  more  cattle  than  he  had  a  right  to 
put  on,  but  the  declaration  fays  not  a  word  oi Jurckarging :  aad 
therefore  it  feems  to  me  that  the  plaintiff  ought  to  have  Ihew]3» 
that  the  defendant  unjuftly  ovtr charged  the  common*  hy  putting 
on  a  certain  number  of  cattle  beyond  msJHnt,  See  Hem  s  pUadar 
207,  £1?  64.  where  the  a£lion  is  for  turning  on  lOO  (heep,  which 
fort  of  caule  defendant  had  no  right  to  turn  on.  The  defead* 
ant  beinff  a  commpaer  in  this  cafe  had  a  right  to  turn  on  hi$ 
(heep  and  lambs  Uvant  and  eouchant ;  but  what  particular  uxf 
jury  he  has  doqe  to  the  plaintiff  does  not  appear  m  thQ  declara-^ 
tion  wkh  fufficient  certainty,  as  it  pught,  in  my  opioioo. 

Whereupon  the  couft  adjourned  the  cafe,  to  be  axgued  ^^n 
at  the  bar. 

Serjeant  Glynn  for  the  plaintiff— At  the  trial  of  this  caufe  be-  la.  Aifv* 
fore  Mr.  Juftice  Willes,  the  plaintiff  proved  his  right  of  CPmmoQ  a«tf»HiL 
as  it  is  laid  in  the  declaration,  and  that  the  defendant,  who  had  **  ^***  ^ 
a  right  of  common  in  the  fame  wafle  or  common  in  refped  of  a 
parcel  of  land  in  his  i^o^^xon^  furchg^rged  the  common  hy  df* 
pafluring  more  fheep  thereon  than  he  had  a  right  to  do  witbia 
the  time  mentioned  in  the  declaration ;  upon  t^i$  evidence  the 
counfel  for  the  defendant,  without  calling  any  witneOcs*  obje3ftd 
that  the  plaintiff  ought  to  have  declarea  more  particularly  ai^ 
(hewn  the  defendant's  right  of  coxamon,  and,  inf0i3^  in  wbal    ; 
manner  he  had  exceeded  tkai  right,  by  putting  in  a  certain  9Um^ 
ber  3ndjpecies  of  cattle  which  he  had  no  right  to  put  on.    ' 

In  anfwer  to  this-  obje£Hon,  I  fubmit,  with  deference  to  t\w 
court,  that  the  plaintiff  is  not  obliged  tp-  take  notice  of  tbr  der 
fendant's  right,  or  that  the  defendant  has  any  ri^t  pf  pomi&pa 
at  all,  but  may  confider  him  as  a  mere  flrang^^ioid  a*  wron^* 
doer;  it  was  incumbent  upon  the  defendant*  who  ht& 
knows  his  own  right,  to  have  pleaded  it  fpecially,  and  juftificd 
the  putting  on  his  fheep  and  lambs;  or  to  have  proved  it  in 
evidence  at  the  triaL  The  cafe  with  rcfpe£l  to  the  lord  i$  dif* 
ferent  where  he  furchar^es,  or  does  any  other  a£l  4^hich  bijikdcra 
a  commoner  froin  enjoying  fujBcient  common ;  it  mult  he.  ^* 
cially  fhewn  in  the  dfeclaration;  because  every  comrnQnct"  muft 
be  luppofed  to  know  the  lord^s  right,  vbo  is  th^  owner  of 
the  foil,  and  may  inclofe,  or  do  \vhat  he  pleaC^  with  it,  if 
he  leaves  fuQcient  commoa  £or  the  commooers ;  bnt  it  w^uU 
be  laying  the  commoners  under ^reat  difficulty  to  oblige  thftaa. 
'  to  fej  out  the  claim  or  ri^ht  of  every  Cftmnaoog  whp  wrOQf^ 

fully  j)ut^  on  cattle, 

Serjeant 
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Serjeagt  Burtand  for  the  defendant.  The  plaintiff  has  not  de- 
clared upon  his  right  and  true  cafe,  for  this  declaration  is  againil 
the  defendant  as  ^Jlrangery  and  it  now  appears  to  the  court  that 
he  has  a  right  of  common  upon  the  wafte  or  common  in  the  de- 
claration. To  is  not  ^Jlrangtr. 

'  Tlie  declaration  alledges  that  the  defendant  wrongfully  and  in- 
jurioufly  cat  up,  depaUured  and  fpoiled  the  grals  in  the  com- 
mon, with  diver sjheep  and  lambs ^  (to  wit)  2ooJheep  and  200  lambs  : 
which  laft  worcb  coming  under  a  videlicet  are  immaterial,  and 
mere  furplufage;  which  being  rejeSed  as  fuch,  it  will  ftand 
thus,  that  the  defendant  eat  up^  depaftured  and  fpoiled  the  graj's 
in  the  common  with  divers  Jheep  ana  lambs  ;  which,  it  appears, 
he  had  a  right  to  do,  becaufe  he  was  intitled  to  common  there, 
as  belonging  ta  certain  lands  in  his  poffeflion ;  biit  the  declara- 
tion  alledges  that  the  defendant  wrongfully  atid  injurioufly  eat  up, 
&c.  I  inuft  he  did  not  aft  wrongfully  and  injurioufly ^h^czxih  he 
had  a  right  to  put  on  divers  cattle  as  appears  by  the  cafe  dated. 

'  Here  being  no  certain  charge  againft  the  defendant  in  the  de- 
ctaratioii,  how  could  he  come  prepared  at  the  trial  to  prove  his 
right  to  put  on  a  certain  number  of  cattle?  Suppofe  he  had  a 
ri^ht  to  put  on  all  his  cattle  which  Were  levant  and  couchant  on 
his  farm,  he  muft  prove  how  many  his  land  wili  maintain  ;  but 
then  he  muft  firft  oe  phaiged  with  putting  on  more  than  were 
kvani  and  couchant. 

'  It  is  (aid  the  defendant  might  have  pleaded  his  right  of  com- 
mon for  idl  his  cattle  levant  and  couchant  upon  his  tenement  (if 
thai  be'  his  right),  and  that  he  put  his  faid  cattle  (fo  levant  and 
couchant)  on  3ie  common  to  depafture  there,  as  it  was  lawful 
for  him  to  do.  If  the  defendant  had  pleaded  in  this  manner, 
the plauntiffmiift  either  have  traverfed  his  right  of  common;  or 
muft  have  confeffed  his  right  and  replied  that  he  put  on  mote 
than  were  levant  and  couchant;  in  either  of  which  cafes  the 
plaintiff  muft  have  failed^  for  the  defendant's  right  of  common 
was  (hewn  b)r  tlie  plaintiff  tiimfelf  at  the  trial;  and  if  the  plain- 
tiff  had  replied  that  the  defendant  put  on  more  than  were  levant 
and  couchanty  thai  would  have  been  a  departure  from  his  declara- 
tion, as  it  fcems  to  me ;  becaufe  the  declaration  doth  not  charge 
the  defend^uu  with  putting  on  more  cattle  t1iai>  were  levant  and 
couchant.^  But  if  this  would  not  have  been  a  departure^  yet  we 
infift  the  plaintiff  ought  to  have  xlcclared  upon  ^furcharge^  this 
being  againft  a  commoner:  and  'not  in  this  general  way,  as  if  the 
aftion  was  againft  a  mtr^flranger  who  has  no  right  at  all  to 
pin  on  apy  caule;  it  is  confounding  the  nature  of  actions. 

Where 
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Where  a  man  hath  common  of  pafturc  for  his  cattle  and 
is  diflurbed  by  ^Jlranger,  he  (hall  have  a  quod permittat  habere 
communiam  pajlura  :  but  where  one  commoner  is  difturbed  by 
iSinothcr  commoner  who  furcharges  the  common,  the  writ  of 
admeafuremnt  of  pafture  lies  betweeii  them,  and  the  declarations 
in  thefe  two  afllons  muft  purfue  the  writs  refpeftively.  See- the 
writ  of  quod bcrmittat  habere  communiam  pajlura^  Filz.  N.  B.  123 
edit,  per  Ra/iallt  anno  1635.  and  the  declaration,  plea  and  iflue 
joined  thereon.  Hern.  641.  B,  Hill.  13  Jac.Rotulo  685.  And 
for  the  writ  oi  admeafurementStt  Fitz.  N.  B.  125.  a.  and  the  de- 
claration thereupon,  lib.  intrationum,JbL  104.  a,  b,  Co.  Entr.  48. 
a,  pi.  !•    Raft.  Entr.  23. 

Tliefe  two  writs  are  now  out  of  ufe,  for  at  this  day,  aClions 
for  furcharging,  and  dillurbances  in  right  of  common,  arc  turned 
into  fpecial  a£Uons  upon  the  cafe ;  but  ilill  the  fpecial  nature  of 
the  cafe  ought  to  be  mewn  in  the  count. 

It  is  objefted  for  the  plaintiff,  that  the  defendant  may  be  con- 
Tidercd  as  dijlranger  to  the  plaintiff,  and  that  he  is  not  cohufant 
of  the  defendant's  particular  right  of  common. 

In  anfwer  to  this,  I  apprehend  the  plaintiff,  by  declaring  in 
this  manner,  has  undertaken  to  (hew  that  the  defendant  has  no 
right  of  common  at  all ;  it  alfo  appears  from  the  ftate  pf  the 
cafe  that  the  plaintiff  knew  the  dfefendant  was  a  brother  com- 
moner, and  fo  muft  alfo  know  the  defendant's  patrticular  right. 

When  a  commoner  diftrains  cattle  damage  feafant  on  the  com- 
mon, he  muft  know  whether  they  are  the  cattle  of  a  commoner 
or  z,Jlranger^  at  his  peril,  for  he  cannot  diftrain  the  cattle  of  a 
commoner. 

Suppofe  an  a£lion  was  brought  by  one  commoner  againft  an-> 
other  ^  tor  putting  on  to  the  common  a  certain  kind  of  cattle  which 
he  had  no  right  to  put  on,  I  apprehend  ^  declaration  charging 
tiiat  he  wrongfully  put  on  divers  cattle,  viz.  200 Jheip  and  200 
lambs  would  be  bad;  for  the  Jheed  and  Iambi  coming  under  a 
zndelicet  arc  wholly  immaterial.  See  Hem's  Plead.  64.  A/htm's  * 
Entr.  60.  Robin  Entr.  42.  1  Mod.  Entr.  izi.  2  Inftr.  Cleric. 
'241.  2.  So  that  if  the  a6lion  be  againft  a  cofhmoner  or  againft 
the  lordy  \ki<t  fur  charge  muft  be  ftiewn.  2  tJLod.  6.  but  a^mft  a 
Jlranger  it  need  not  be  fliewn.     See  1  Lutva.  loi.  2. 

Upon  the  whole  I  fubmit  it,  that  if  the  aQion  be  againft  a 
commoner^  or  any  perfon  having  an  intefeft  in  the  herbage,  the 
declaration  muft  flxcw  ihtfurcharge^  or  the  particular  injury,  or 

thing 
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thing  done  whereby  the  plaintiff  li  hindered  of  having  his  com- 
mon ;  the  right  of  a  commoner  to  the  herbage  is  as  good  as  the 
l&rtTik  right;  the  lord  cannot  inclofe,  dig  turfs,  gravel,  foil,  &c. 

without  leaving  fufficient  herbage  for  the  commoners. 1  take 

it  upon  this  principle,  if  the  lord  grants  me  common  for  j  oo 
beaJts,  if  there  is  not  fuSicient  for  him  and  me  he  cannot  common 
with  me,  for  it  would  be  contrary  to  his  grani ;  all  commons 
were  originally  hy  grani;  the  commoner  has,  at  Icafl,  as  good 
an  intereft  in  the  herbs^  as  the  lord  has,  I  remember  a  cafe 
at  Wincic/ler  affizes  Tike  the  prefent  againft  a  commoner^  where 
I  made  the  like  obje£lion  to  the  declaration  as  w^s  made  at 
CarbJU  in  this  cafe ;  the  plaintiff  was  nonfuited,  and  afterwards 
broij^ght  another  a£lion  and  then  ihewed  the  Jiirchargt  in  his 
decliaration. 

Serjeant  Gfymn  in  reply — I  admit  that  the  words  coming  under 
the  videlicet  are  immaterial  and  mere  form ;  but  the  charge  in 
the  declaration,  that  die  defendant  on  the  ift  day  of  January 
X768,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  fuing  forth  the  original  writ  of  the  plaintiff,  rvrong- 
Jtdly  andinjuritfujly  eat  up,  depaftured  and  fpoilcd  the  grafs  then 
firowingand  being  in  the  faid  walle  or  common  with  divers 
Ineep  and  lambs,  is  material  andfubftanticU:  the  defendant  might 
have  fhewn  his  right  by  evidence  at  the  trial,  that  he  had  done 
'  no  vrrong  or  itijury,  and  that  he  had  only  put  on  fuch  cattle,  as 

by  law  he  had  a  right  to  put  on  to  the  coinmon. 

The  quod permittat  habere  commumam  pqftura  is  a  writ  fuia 
iimet^  and  the  writ  of  admeafuremeni  is  a  paafic  writ  for  afcer- 
taining  and  fettling  the  right  of  common  of  all  the  commoners. 

Blackflone  Juftice — ^But  the  writ  o\fecundafuperoneratxone  is 
not  ^  paafic  writ,  for  if  a  man  be  once  admauured  by  a  writ  of 
admea/urement,  and  afterwards  he  furchargeth  the  common  anin.; 
then  the  party  who  fued  the  firft  writ  fhall  have  a  writ  dtjfe^ 
>  tuniifuperoneratione^  and  (hall  recover  his  damages  againft  him 
that  was  defendant  in  the  iirllwrit,  and  alfo  he  fhall  forfeit  unto 
the  King  the  cattle  which  he  pot  in  over  and  above  the  due 
number,  after  the  adnut^uremint  made,  by  th»Jlat.  Wejlm,*  a. 
1^.  8.  iQ  Zd*  1.  See  the  writ  and  count  thereupon.  Fitz. 
AlJ.  130. 

Serjeant  Glynn — I  fay  the  cafe  of  the  lord  is  very  difFerent 
from  that  of  a  cammpner^  the  lord  muft  be  prefumed  to  know  his 
own  and  his  commoner's  right  heft.  Whoever  claims  a  right 
in  the  (oil  of  another*  has  taken  upon  himfelf  to  (late  and  prove 
that-  right.     If  the  ^ord  pleads  the  common  bar  oditerttm  tene^ 

wientum. 
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mtntum^  die  plaintiff  muft  fliew  his  right  in  his  replication.    The 
cafe  of  a  commoner  is  different. 

Lord  Chief  Juftice  De  Grey — I  think  ftlU,  the  declaration  if 
^eli  enough,  and  thaT  the  defendant  ought  to  have  come  pre- 
pared to  have  proved  his  right  at  the  trial. 

Goir/^  Juftice — I  defire  we'  may  take  time  to  confider,  fcir  th» 
cafe  is  ofgreat  confequence. 

Black/lone  Juftice — ^I  give  no  opinion  ar  prefent ;  there  is  no 
cafe  in  the  books  determined  oo  either  fide;  the  cafe  in  Lutw. 
does  not  apply  to  this ;  it  does  not  fay  that  it  is  neceffary  to  lay 
a  furcharge. 

C^aA/ Juftice — If  you  will  claim  an  intercft  in  the  Ibil  of 
another  you  muft  ftate  that  intercft  in  pleading;  but  where  the 
aSion  is  not  againft  the  owner  of  the  foil,  but  againft  »  com* 
moner,  I  tliink  you  need  not. 

Nares  Juftice — I  cannot  think  that  a  commaner  is  to  be  con* 
fidered  as  a  Jiranger  ;  fuopofe  one  commoner  brings  an  afliba 
againft  another^  for  putting  on  a  fpecies  of  cattle  which  he  has 
no  right  to  put  on,  Turely  it  ought  to  be  (hewn  in  the  declaca- 
tion,  what  thofe  cattle  were ;  I  think  every  gravamen  ought  to  be 
ftate.d ;  the  declaration  here  only  iays  the  defendant  put  in  divers 
cattle  (the  videlicet  is  nothing),  the  anfwer  is,  he  had  a  right  t9 
put  in  divers  cattle.     I  give  no  opinion. 

Black/lone  Juftice^-r-A  commoner  cannot  diftrain  the  Aipernu- 
xnerary  cattle  of  a  commoner  b^ore  admeafurrment^  but  he  ma^yr 
i^ier:  and  he  may  always  diftrain  the  cattle  of  2l Jiranger.  This 
was  determined  in  B.  R.  while  I  fat  in  that  court. 

The  court  ordered  the  cafe  to  ftand  over  for  judgment  until 
this  term,  when  the  Lord  Chief  Juftice  delivered  the  judgment 
of  the  whole  court  for  the  plaintitt  to  the  following  effed. 

Lord  Chief  Juftice  Pe  Grey. 

At  the  trial,  the  plaintiff  proved  his  ri^t  of  common  a$  it  is  jo^gaentof 
laid  in  tlie  declaration,  and  that  the  defendaqt  was  alfo  a  corn*  ciie.oooit. 
moner ^  and  \aA  furchar ged  the  common,,  whereupon,  without 
calling  any  witneffi^s  for  the  defendant,  it  was  objected  by  his 
counlel,  that  the  plaintiff  ought  not  to  recover  under  this  general 
forqi  of  declaring ;  whereupon  a  verdi£t  was  given  f&r  the  plain- 
1  tiff 
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tiff  and  damages,  fubjefi  to  the  opinion  of  this  court;  whether 
the  plaintiff  had  a  right  to  recover. 

Two  things  are  material  to  l^e  (hewn  in  a  declaration  of  this 
fort.  1^,  The  plaintiff's  right  of  common,  and  2dly^  The  dif- 
turbance  of  that  right  by  the  defendant. 

The  plaintiff  has  well  and  fuflSciently  (hewn  the  Jirfi,  and  the 
queftion  now  is,  whether  he  has  well  and  fiilficiently  alledged 
and  Dointed  out  the  tatter^  viz,  the  difturbance  of  his  right  by 
the  oefendant ;  whether  he  (plaintiff)  ought  not  to  have  pointed 
out  the  particular^^n/fc  injury^  by  (hewing  how^  and  by  whal 
ways  ana  nuansy  the  defendant^rcA^ir^^^/  the  common. 

The  old  books  are  more  explicit  touching  rights  of  common 
than  modem  books,  and  what  the  antient  remedies  were  in  all 
cafes  concerning  rights  of  common^  Jurchargingjf.^c.  mav  be 
feen  in  Fleta,  lip,  4.  c.  25.  /b/.  26.  JJe  Admenfuratione  paflura, 
Brafl.  222.  Fitz,  N.  B.  Writ  of  Admeafurement  oj  Pafturc. 
225,  126. 

Infiead  of  thefe  antient  remedies,  a£lions  upon  the  cafe  have 
been  introduced,  for  recovering  damages  for  obftruding  any  one 
in  the  enjoyment  of  his  common ;  the  commoner  muff  be  da- 
maged to  intitle  him  to  this  a£lion. 

DeciarnBoB         Iti  Robert  Mary^s  cafe  q  Rep.  3.  id  Jac.  1.  ^  The  plaintiff 
cbargei,  that   (hews  that  hc  is  a  copyholder,  and  that  tlie  lord  from  time  where- 
©aWscattir*  of,  &c.  for  himfelf  and  his  copyholder^  hath  had  common  in  a 
whkh  dc.       certain  pafture,  and  that  the  defendant  on  the  ill  of  May  put 
pafturedthe     in  his-cattle,  which  depallured  until   Michaelmas^  whereby  he 
f^yff/.^   could  not  have  his  common  in  fo  beneficial  a  manner,  &c.  de- 
fendant pleaded  not  guilty.     The  jury  found  a  fpecial  verdi£l, 
that  as  to  putting  in  the  cattle  defenclant  was  not  guilty,  and 
as  to  depaduring  the  cattle  &c,  that  he  was  guilty.     It  was  re- 
folved  that  the  a£lion  well  laid,  notwithflanmng  the  declaration 
be,  that  the  defendant  did  put  in  his  cattle,  which  is  a  mj/1 
Vcfdia  find!  Jeq/ance,  and  the  jury  find  that  he  did  not  put  in  his  cattle,  but 
^^Vw^to     ^^  ^^  ^'^  depafiure  them  &c.  and  they  might  get  in  by  efcape 
S^thede-      which  is  a  nonjeajance  (as  it  was  objefted)  which  is  contrary  to 
poftured.        the  declaration  and  againft  the  plaintiff.     But  refolved^  the  de^ 
pa/luring  whereby  the  common  is  deftroyed  is  founds  which  is 
RefoWeddie    x\\^  fuhjtance ;  and  the  plaintiff  is  dijlranger^  and  it  is  not  ma- 
'^J^'*"^^*^    terial  how  the  cattle  came  in,  and  the  judges,  in  verdifts  regard 
Lfwindf*       th^TZ^anctf  and  not  the  circumttance.     It  was  refolved  2dly, 
That  the  adion  lies  for  one  commoner  alone,  for  he  may  difirain 
the  cattle  6(^Jl ranger  damage  fea/ani;  and  ii  he  hath  a  free- 

hold 
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hold  in  his  common,  and  the  lord  or  others  will  dep^ure  or 
confume  all  the  herbage  in  the  land  where  the  common  is  to 
be  taken,  the  commoner  (hall  have  an  ajfize;  and  by  bonfe« 
quencc  the  commoner  in  that  cafe,  having  common  but  ^t  witt^ 
by  copy^  (hall  have  an  aSion  upon  the  cafe.  In  Trin,  41  jE/zz, 
C  B.  rolulo  1536.  Holland  a  commoner  had  the  like  judgment  ia 
an  a^ion  upon  the  cafe.  And  in  HiL  5  Jac.  C,  B.  rolulo  1 427, 
Ingland  a  commoner  had  the  like  judgment,  where  the  verdift 
was  found  as  in  Mary's  cafe,  and  that  the  cattle  efcaped,  the  de* 
fendant  pretending  to  have  common  pour  caufe  de  vicinage. 

A  com/noner  muft  be  djimaced  to  entitle  him  to  an  aftion  ;  the 
injury  may  be  done  by  iheiord^  by  z  Jlranger,  or  by  a  com^ 
moner. 

The  lord  may  approve  againft  a  tenant  that  hath  common  of  If  the  forjin- 
pallurc,  as  often  as  he  pleafes,  fo  that  he  leave  fufficient  common^  ^^^^  •"<* 
but  if  he  doth  inclofe  any  part,  and  leave  not  fufficient  com-  ^^c\tnt*^^ 
mon  in  the  refidue,  the  commoner  may  break  down  the  in-  commcfc,  the 
*  clofure,  bccaufe  it  ftandeth  upon  the  ground  which  is  his  com-  wmmonert 
mon.     If  the  owner  of  the  (oil  plowcth  up  the  land,  the  com-  aJIwnthcin- 
moner  (hall  have  an  aflion  upon  the  cafe 'in  the  nature  of  a  quod  ciorure, 
permittat:  a  commoner  may  have  ah  a£lion  upon  the  cafe  or  an  and  may  have 
^ajjize  againft  the  owner  of  the  land,  for  putting  on  more  cattle  «^»on  againfk 
than  he  ought  to  put  on,  and  thereby  not  leaving  fufficient  com-  ******>'**• 
mon  for  the  cattle  6f  the  commoner,  2  Leon.  201,  202,  203.  And 
the  lord  may  be  (tinted  by  cuftom  in  his  own  foil,  and  a  com- 
moner may  diftrain  the  cattle  of  the  lord  by  cuftom,  Yeh.  129. 
or  he  may  have  an  qffizc  of  common  againft  the  lord,     f,  N.  J8, 
125.     2  In/l.  85, 

The  quod  permittat  de  commuma  pa/lura  is  a  writ  of  rigJkf. 
Booth's  real  a3ions  2^S.  it  is  in  the  nature  of  a  writ  of  entry  fur 
djjfeijin  done  to  the  anceftor  of  the  plaintiff.,  Regi/i.  155,  ^# 
And  in  declaring  upon  this  writ  the  plaintiff  only  (hews  his  own 
right,  but  does  not  ftate  the  defendant's  ground  or  pretence  <fin^ 
terruption  of  the  plaintiff  in  his  right,  as  appears  m  Raft.  intr. 
^39.  a,  pi.  4.  and  fee  F.  N.  B.  123. 

Smith  verfus  Feverel,  2  Mod.  6.     The  plaintiff  brought  an  if  a  firanger 
a3ion  on  the  cafe  againft  the  defendant,  (etting  forth,  that  he  putton  cattle 
had  a  right  of  common  in  A.  and  that  the  defendant  put  in  his  ^c^*^°"  of 
cattle,  viz.  horfes,  cows,  hogs,  &c.  ita  quod  communiam  in  tarn  the  foil,  ho 
amplo  mqdo  habere  nonpotuit.  The  defendant  pleads  a  licence  from  muft  plead 
the  lord  of  the  foilto  put  in  averiafua,  which  was  agreed  to  com-  }5lffi^i7nt  left 
prehend  hogs  as  well  as  other  cattle,  in  the  moft  general  fen(c.  forrhecom- 
The  plaintiff  demurs;  and,  after  argument,  the  court  were  all  of  moncn. 

Vol.  III.  u  opinion, 
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opinion,  that  judgment  (hould  be  given  for  the  plaintiff,  be- 
caufe  the  defendant,  in  liis  plea,  hath  not  alledged  that  there  was 
fufficient  common  left  for  the  commoners ;  for  the  lord  cannot 
Freem.  190.  Ut  out  to  pajlure^  Jo  muck  as  not  to  Uave  fufficient  for  the  com- 
moners. And  though  it  was  objcflcd,  that  the  plaintiff  might 
have  replied  fpecially,  and  (hewn  there  was  not  enough,  yet  it 
was  agreed  by  the  court,  that,  in  this  cafe,  he  need  not,  becaufc 
his  declaration,  to  that  purpofe,  was  full  enough;  and  that  being 
ihe  vtry  gijl  of  the  a£lion,  the  defendant  (hould  have  pleaded  it. 
It  was  held  indeed,  that  in  an  aflion  upon  the  cafe  by  the  com- 
moner againil  the  lordy  he  muft  particularly  (hew  the  furchar^e ; 
-biit  if  the  a£lion  be  brought  againft  ihejlranger^  fuch  a  (hewing 
as  is  herff  is  fu(ficient. 

u  declaring         From  this  cafe  it  fcems,  that  in  an  aElion  againft  the  /ord,  it  is 

JSS'^Sr  neceffary  to  (hew  a  particular  yirc//ar^^;  and  in  Lutw.  107.  it 

chirge  muft  ^^  ^^  held^r  curiam,  but  that  was  not  the  point  there  in  judg- 

V  Aewo,  as  menf,  fo  it's  not  aju^czfl/ determination.     See  fcveral  prcccdenis 

itieetts.  ^f  thcfc declarations.     Herns  Plead,  64,  125,  207,  226,  1 17. 

It  feems  clear  ihat  when  an  aflion  on  the  cafe  is  brought 
againft  the  cwher  ofthcfoil^  for  obftru£ling  a  commoner  in  the 
enjoyment  of  his  common,  the  particular  injury  done  muft  be 
ihewn  in  the  declaration. 

If  the  lord  furckarge  ih^  common,  a  commoner  cannot  cha/e 
the  lord's  bcaft  out  ol  the  common ;  but  the  beafts  of  ^flranger^ 
the  commoner  may  diflraln  damage  feaf ant,  or  may  chafe  them  out 
Aa»nonthe^*^^^^  Common,  tor  -a  jl ranger  has  no  colour  to  have  his  cattle 
cafe  by  a  there;  a  commoner  cannot  kill  conies  upon  the  common;  but  it 
oommoner  thc  lord  fur charge  the  foil  with  conies,  the  commoner,  upon  this 
a^inft  Uie  particular  lofs,  may  have  an  adion  upon  t/te  cafe;  which  is  a  fuf- 
Raft.Eat.67.  ficicnt  remedy  againft  the /t^rc/.     Yclu.  104,  105. 

*  For  precedents  of  declarations  for  difturbances  in  rights  of 
» Vent.  319.  common,  itc  Rajl,  Entr.  6i6.'m  trefpafs.  Hem,  64.  in  cafe. 
3  ICcb.  %io*\Co.  Entr.  9,  in  cafe.  Hern.  1 17.  in  cafe  againft  a  ftrangcr. 

In  the  cafe  of  ^-f^r^  verfus  Pyncomb^SiyL  164.  it  was  quef- 

ttoned,  for  tlie  firft  time,:  whether  an  art  ion  upon  the  cafe  would 

-  ^ie  for  a  commoner  againft  onc^  lor  furcharging  the  common ;  and 

RoU  Chief  Juftice  anfwered,  he  mi^t  either  have  an  affize,  or  am 

adion  upon  tlu  cafe. 

Thc  declaration  in  the  cafe  at  bar  ftates  the  plaintiff's  ligJu  of 
common  fully,  and  the  dijlurbance  by  the  defendant  in  general 
terms;  the  defendant  might  have  pleaded  his  right  of  common  to 

'.  put 
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put  on  a  certain  number,  and  fuch  plea  would  have  been  good  ; 
then  the  plaintiff  muft  have  either  denied  the  defendant's  ri^ht 
of  common  dbfolutely^  or  have  uken  it  hy  frotfjian  Jo  and  replied 
that  defendant  \\dA  fur  charged^  and  put  on  two  hundred  Iheep, 
V  hen  h^  had  only  a  right  to  put  on  one  hundred ;  this  repli'^ 
cation  would  not  have  been  a  departure  but  would  have  fortiiied 
the  declaration  ;  for  the  plaintiflt  cannot  </2i;?ii«  what  defence  the 
defendant  will  fct  up ;  like  what  is  faid  in  i  Ld.  Raym.  y6 ; 
and  fee  Yelv.  qd.  wnerc  the  plaintiff  declared  for  ukinff  his 
horfc ;  the  defendant  pleaded  he  took  him  as  an  ejlray^  and  meW'* 
cd  his  right  to  eftrays  in  the  place  where  he  took  him ;  the 
plaintiff  replied  that  he  ufed  and  did  rid«  the  horfe ;  held  no 
departure^  upon  demurrer. 

One  commoner  cannot  diftrain  the  cattle  of  another  commoner 
with  him;  i  Lutw.  1238,  Dixon  verfus  James ^  iii  replevin  for 
taking  his  cattle  at  Northwillingkam  in  a  place  called  ui<&  Moore; 
avowry,  that  A.  B.  was  feifed  m  fee  of  a  meffuage,  (3c.  and  had 
common  by  prefcription  in  the  place,  (3c.  and  demifed  the  mef- 
fuagcs,  isfc.  to  the  defendant  who  avowed  damage  feafant.  Plain • 
tiff  pleaded  in  bar,  that  his  leflbr  alfo  had  common  by  prefcrip- 
tion  for  a  certain  time  of  the  year,  and  he  put.  in  his  cattle, 
which  defendant  took  of  his  own  wrong.  Replication,  that  the 
plaintiff  had  furcharge d ^ihc  common;  rejoinder  takes  iffuc 
thereon  ;  and  after  verdi£l  for  the ,  defendant  the  judgment  was 
arrcfted,  bccaufe  one  commoner  cannot  dijlrain  the  cattle  of  another 
commoner  with  him;  although  he  may  dijlrain  the  cattle  oj  a 
Jlranger. 

In  an  a£lion  for  digging  turf:  the  defendant  prefcribes  for  a 
right  to  dig  turf  to  be  uled  and  burned  in  his  meifuage ;  the 
plaintiff  replies  and  admits  the  prefcription,  but  further  fays 
that  the  de^ndant  fold  the  turves^  abfque  hoc^  that  he  burnt  them 
in  his  meffuage;  this  is  a  good  replication,  and  no  departure* 
Thompjon's  Entr.  318.  5.  P. 

The  cafe  at  bar  being  an  adion  upon  the  cafe,  the  defendaoC 
might  have  given  his  whole  right  in  evidence  upon  the  general 
iffuc.  It  is  not  at  all  material  one  way  or  other,  that  the  whole  1  Utw,  74. 
of  this  cafe  rifes  out  of  the  plaintiff's  own  evidence,  it  appears 
he  has  a  good  caufe  of  adion  and  is  injured.  So  upon  the  whole 
we  are  all  of  opinion  that  the  declaraiion  is  right,  and  judgment 
mufl  be  entered  for  the  plaintiff. 


u  t  Chamberlain 


2Q2 
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[aBlaclc.SiO. 
S.C] 


Chamberlain  verfus  Greenfield.     C.  B. 


Declaration     LonJon,  JOICHARD  GREENFIELD,    late   of   London   vie- 

in  trefpafs        (to  wit)         tualler,  was  attached  to  anfwer  JViUiam  Chamberlain 

•ndcmerinf  ^^  *  P^^'  whercforc,  with  force  and  arras  he  broke 

hishoufe,&c.  *o<i  entered  the  dwelling-houfe  of  the  faid  William,  fituate,  ftand- 

*c,  tng  and  being  at  the  pariih  of  Saint  Andrew  Holbourn,  in  London 

afbrefaid,  and  ftayed  and  continued  therein  for  a  long  time,  and 

during  the  whole  time    made  a   great  noife,  dillurbance  and 

aflFray  therein,  and  wrenched  and  forced  open,  or  caufed  to  be 

wrei^ched  and    forced  open  the  clofet-doors,  drawers,  cheft^s 

cupboards  and  cabinets  of  the  faid  WiUiamy  and  the  goods  and 

chattels  of  the  (aid  William,  of  the  value  of  500/.  then  and 

there  found,  tofled,  tumbled,  damaged  and  fpoiled,  and  then  and 

there  did  other  wrongs  to  the  {did  kVilliam,  againft  the  peace  of 

his  prefent  Majefty,  &c.  and  thereupon  the  faid   William^  by 

J^oAn  Augufiin  Leavey  his  attorney,  complains,  for  that  the  faid 

JUchard  on  the  aoth  day  of  Stptcmbtr,  in  the  year  of  our  Lord 

-1771,  with  force  and  arms  broke  and  entered  the  dwelling-houfe 

of  the  faid  William,  fituate,  Sanding  and  being  at-  the  parijh  of 

Saint  Andrew ,  Holboum,  in  London  aforefaid,  and   flayed  and 

continued  therein  for  a  lonff  time,  (to  wit)  for  the  fpace  of  .fix 

hours,  and  during  the  whole  time  made  a  great  noifc,  diflurb- 

ancc  and  affray  therein,  and  wrenched  and  forced  open,  or  caufed 

*o  be  Wrenched  and  forced  open  the  clofet-doors,  drawers,  chefts, 

cupboards  and  cabinets  of  the  faid  William,  and  the  goods  and 

chattels,  wares  and  merchandizes  of  the  faid  William,  of  the 

value  of  500/.  then  and  there  found,  toffed,  tumbled,  damaged 

Bnd  fpoiled,  and  then  and  there  did  other  wrongs  to  the  laid 

-William,  againft  the  peace  of  his  prefent  Majefty,  and  to  the  da- 

-mage  of  the  faid  William  of  100/.  and  therefore  he  brings  his 

•fuit,  &c. 


Demurrer  to 

thededara. 

tioo. 


And  the  faid  Richard,  by  Rowland  Lickbarrow  his  attorney, 
f Cometh  and  defendeth  the  force  and  injury  when,tffr.  and  faith, 
«that  the  faid  declaration  in  the  manner  and  form  aforefaid  above 
made,  and  the  matter  therein  contained,  are  not  fufficicnt  in 
law  for  the  faid  William  to  have  and  maintain  his  faid  a3ion 
ageinft  the  faid  Richard:  to  which  faid  declaration  the  faid 
^'itichflrd  hath  not  anv  need,  nor  is  he  obliged  by  the  law  of  the 
land  to  anfwer ;  and  this  he  is  ready  to  verify  :  wherefore,  for 
want  of  a  fufficicnt  declaration  in  this  behalf,  tlie  faid  Richard 
prays  judgment  if  the  faid  William  ought  to  have  or  maintain  his 

Caufcaofdf-  laid  aftion  againft  him. And,  for  caufes  of  demurrer  in 

ttnrrer.         i^yf  [f^  thi$  behalf,  the  faid  Richard,  according  to  the  form  of 
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the  ftatute  in  fuch  cafe  lately  made  and  provided,  fhews  to  the 
court  here  thefe  caufes  following,  (to  witj  for  that  the  faid  JVil» 
liam  hath  not  in  or  by  his  faid  declaration  particularly  fpecified 
the  goods,  chattels,  wares  and  merchandizes,  by  the  faid  decla- 
ration fuppofed  to  have  been  tofled,  tumbled,  damaged  and 
fpoiled  :  and  for  that  the  charge  of  wrenching  and  forcing  open 
the  clofet-doors,  drawers,  chefts,  cupboards  and  cabinets  in  the 
faid  declaration  mentioned,  is  notalledgedwith  fufficient  cert^nty 
agalnft  the  faid  Richard  in  this  (to  wit);  for  that  it  is  alledged 
that  the  faid  Richard  wrenched  and  forced  open  or  caufed  to 
be  wrenched  and  fprced  open  the  faid  clofet-doors,  drawers, 
chefls,  cupboards  and  cabinets,  and  for  that  the  number  of 
clofet-doors,  drawers,  chefls,  cupboards  and  cabinets  in  the  faid 
declaration  mentioned,  and  thereby  fuppofed  to  be  wrenched  and 
forced,  open,  is  not  fpecified;  a^id  for  that  the  faid  declaration 
is  in  other  rcfpefts  dcfcdive,  infufficient  and  informal,  G?<r. 

W.  Jephfon. 

And  the  faid  William  faith,  that  the  faid  declaration  and  the  Joinder  m 
matter  therein  contained  are  fufficient  in  law  for  him  the  faid  **^™""^^* 
tVilliam  to  have  and  maintain  his  faid  aflion  againft  the  faid 
Richard :  which  faid  declaration,  and  the  matters  therein  con- 
tained,  he  the  faid  JVilliam  is  ready  to  verify  and  prove  as  the 
court  fhail  order,  tJfc  Wherefore,  inafmuch  as  the  faid  Richard 
hath  not  anfwered  to  the  faid  declaration  nor  in  any  manner  dc- 
nied  the  fame,  he  the  faid  JVilliam  prays  judgment  and  his  da- 
mages on  occafion  of  the  premifes  in  the  faid  declaration  racn» 
tioned  to  be  adjudged  to  him,  &c, 

George  IVilfon. 

Serjeant  Davy  for  the  defendant — Infifled  that  the  declaration 
was  infufficient  for  the  reafons  above  alledged  and  fhewn  for  fpe^ 
cial  caufes  of  demurrer,  and  he  cited  Playter's  cafe  ^  Rsp,  34.  A. 
in />.  /?.  which  was  trefpafs  guans  clan] urn  Juum  f regit  et  pijus. 
fuos  C(p2t^  without  Ihewing  the  number  or  nature  of  the  jifh ; 
upon  not  guilty  pleaded,  the  jury  found  for  the  plaintiff,  and  in-* 
tire  damages. — ——And  upon  motion  in  arreft   of  judgment  it 
was  refolved,  ly?.  That  the  declaration  was  infufficient,  and  not 
made  good  by  the  vcrdift,  for  the  declaration  ought  to  reduce 
the  generality  of  the  writ,  to  particularity  ;  to  which  the  defend- 
ant  may  anfwer,  fo  that  a  r^r/atw  judgment  may  be  given  ujion 
it.     Q^uia  oportet  quod  res  certa  deaucatur  in  judicium;  and  if  the 
a6l4oii  by  Playter  had  been  commenced  by  original^  the  writ  Cre.  Car.  18, 
might  have  been  general,  but  the  count  ought  to  comprehend  ^^'nY*""'*' 
th^Jl/Ji  in  certain,  and  fo  are  the  precedents:  and  4  Hen,  6.*!  1.  ^-^lAontrtu 
where  the  writ  was  quare  pifcem  cepit,  and  the  count,  of  fo  many 

V  3  pykes 
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pxhs  in   certain;    and   although  the  writ  was   bifcem,  in   the 
fiiigular  number,  yet  well,  iot  pifas  rjl  nomen  cotUdwum;  wiiii 

this  the  21  //.  6.  39.  agrees. ^dly\  It  was  refolvcd  in  Play- 

Urh  cafe,  that  as  the  jury  had  found  the  defendant  guilty  ge- 
nerally of  the  trefpafs  in  the  declaration,  it  extends  (without 
aueftion)  to  both  the  trcfpaffcs ;  and  therefore  the  counfcl  for 
le  plaintiff  would  have  done  wifely,  if  they  had  caufed  the 
damages  to  be  fevered,  (to  wit)  fo  much  for  the^/^w,  and  fo 
much  ioT  breaiing  the  clo/i;  and  then  the  plaintiff  would  have 
recovered  his  damages  for  his  clq/i  broken  with  his  coils. — And 
laftly  it  was  refolved,  that  the  omiflion  of  the  nature  and  num- 
ber of  the  fifii  was  matter  of  /ahjla/tce,  and  not  of  form,  to  be 
aided  by  the  acJ  iS  Eliz, — Serjeant  Davy  relied  upon  this  cafe  of 
PlayUr  as  direftly  in  point  \ox  the  defendant,  and  infilled  that 
the  omif&ons  pointed  out  by  the  demurrer  were  matter  oi  fuhr 
Jlanct;  or  at  leaft  that  the  declaration  was  ill  in  point  oKJorm^ 
and  being  (hewn  for  fpecial  caufe  of  demurrer,  he  prayed  judg- 
ment for  the  dcfeqd^nt. 

Serjeant  Wilfon  for  the  pUintiff  argued — Xhat  the  eflential  maty 
tcr  offaft  or  trefpafs  alledged  in  the  declaration,  and  for  which 
this  ^£lion  was  brought,  is  tJie  breaking  and  entering  the  plain  fij^'s 
dwelling-honje :  and  that  the  farther  defcription  {vxz,\  the  making 
a  noife,  difturbance  and  affray,  the  wrenching  and  forcing  open 
the  clofet-doors,  drawers,  chefts,  cupboards  and  cabinets,  the 
toffmc;,  tumbling,  damaging  and  fpoiling  the  goods,  £s?f.  £i?c.  is 
only  laid  by  way  of  aggravation^  and  to  (hew  how  enormous 
the  trefpafs  was ;  and  fo  it  has  been  often  refolved,  that  there  is 
no  occafion  to  fpccify  in  a  declaration  what  belongs  to  the  prin- 


cipal thing,  or  place  trefpaffed  upon,  as  the  dwellnig-houje  of 
the  plaintiff,  in  the  prefent  cafe  (certainly)  is;  the  clofet-doors, 
drawers,  &c.  &c.  all  belong  to  the  houje;  to  this  pur'pofe  he 


cited  2  Salk,  6^2.  Newman  verfus  Smith,  and  643.  Layton  vcrfus 
Grindat,  And  1  Ld.  Raym,  588.  cites  Boroughs  vcrfus  Hall.  B.  li. 
Trin,  23  Car,  2.  where  it  was  held  that  trover  for  a  (hip  cum 
armanientis  was  good  ;  whereas  if  the  aftion  had  been  brought  for 
the  guns  and  rigging  feverally,  they  ought  to  (hew  what  and 
how  mwch  ;  Serjeant  Wil/bn  concluded  that  the  breaking  and  en- 
Ining  the  plaintijf's  houfe^  was  the  principal  ground  and  foun- 
dation of  the  prefent  aftion ;  and  all  the  reft  are  not  foundations 
of  the  aftion,  but  matters  only  thrown  //i,  to  aggra\'ate  the  da- 
mages;  and  of  that  opinion  were  the  whole  <;ourt,  and  gave 
judgment  for  the  plaintiff. 
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Mattravers  verfus  Foflet,  and  two  others.     C,  B. 

REPLEVIN  for   taking   the   plaintiff's    cattle   on  the  8th  R,.pieWii,  for 

of  July  1771,  at  /.  in  the  county  of  MiddUfex^  in  a  certain  taking  bU 
place   called  the  Roady   otherwife   Holloway   Road,   otherwife  ^*  *"  ^ 
JJlimton  Roady  otherwife  High^ate  Road,  otherwife  the  Kings  Avowry  for 
Ilghway,     The  defendant  Foff'd  axwzvs,  and  the  others,  as  his  dum,fmf»wt 
fci  vants,  make  cognizance  of  the  taking  tlie  cattle  in  the  faid  place  *?****  ^^^^g^ 
in  which,  Wr.  and Juftly,  £?c.  becaule  they  fay  that  one  Jones  tbem'therc 
was  feifcd  in  fee  ola  certain  clofe  called  the  Four  Acres,  in  the  *n4  drove 
parijii  of  L  in  the  county  of  Middlefex,  and  being  fo  feifed,  he  lu^^JLJ^T"* 
the  {'^\i  Jones  before  the  time  when,  E3c,  (to  witj  on  the  29th  impound 
-day  of  September  1770,  demifed  the  faid  clofe  called  the  Four  diem. 
Acres,  to  tliyp  faid  Fojfet;  to  hold  the  fame  to  the  faid  Fojfet 
from  tli^nceforth,  for  and  during  and  unto  the  full  end  and  . 
term  of  one  wliole  year  from  thence  next  cnfuing,  and  fo  from 
year  to  year  fo  long  as  the  faid  Jones  and  Fojfet  (hould  pleafe ;  pj^  •„,  ^ 
by  virtue  of  which  demife,  Fojfet  entered  into  the  faid  clofe  called  tlut  the  road 
the  Four  Acres,  and  became,  and  at  the  laid  time  when,  lie.  Was  *^^^^' 
and  ftill  is  poffcffed  thereof;  and  becaufc  the  faid  cattle  at  the  Acret. 


faid  time  when,  £?c.  were  in  the  faid  clofe  called  the  Four  Acres, 
eating  up  the  grafs  and  doing  damage  there ;  Fojfet  avows,  and  ^^r^^oAer. 
the  other  defendants  acknowledge  the  taking  the  cattle  in  the  faid  j,  ^u^'^ 
clofe  called  the  Four  Acres  as  9  diftrefs  for  the  faid  damage,  and  enough,  and 
driving  the  faid  cattle  in  and  along  the  faid  place  in  the  decla-  ^fi«>*^ 
ration,  in  order  to  impound  them.  . ' 

Plaintiff/>r(?/5^/«^  that  the  avowry  and  cognizance  are  infuf* 
ficient.  {or  plea  fays,  that  the  faid  place  called  the  Road,  other- 
wife,  6?c.  in  whicn,  tic.  is  not  parcel,  of  tl^e  faid  clofe  called  the 
Four  Acres  in  the  avowry  and  cognizance  mentioned,  an4  this  iTc 
is  ready  to  verify,  0c, 

U4  The 
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The  defendants  demur  becaufe  they  fay  they  cannot  take  a 

5  roper  iffuc  upon  any  faft  in  the  plea  in  bar.     Plaintiff  joins  in 
cmurrer. 

Objeaion  to        Walker  ferjeant  for  the  defendants — The  plea  in  bar  is  ill,  for  it 
the  plea  jji      neither  confefles  and  avoids,  traverfes,  or  denies  any  fafcl  alledged 
^'  in  the  avowry  and  cognizance^  but  fays  that  the  road  in  which, 

&c.  is  not  any  pared  of  the  clofe  called  tVic  Four  Ac  res  ^  fo  that  it 
only  denies  that  which  is  not  alledged  by  the  defendants ;  alfo 
the  conclufion  of  the  plea  with  an  averment  after  fuch  a  denial  is 
^bfurd. 

Serjeant  Burland  for  the  plaintiff-^We  never  intended  to  rely 
upon  the  plea  in  bar,  and  admit  that  it  is  ill ;  but  we  fay  tliat  it 
appears  upon  this  record  that'  defendants  have  made  the  firft 
fault  in  their  avowry  and  cognizance;  and  it  is  a  general  rule  in 
pleading  for  the  court  always  to  refort  to  the  firft  fault  in  plead- 
ing. The  avowry  and  cognizance  acknowledge  the  taking  the 
cattle  in  the  road^  &c.  anajullly,^^.  becaufe  they  fay  that  Jones 
ivas  feifed  in  fee  of  the  clofe  called  the  Four  Acres,  and  demifed 
bbJcAjon  to  ^^  {^Linc  to  the  defendant  Fo^et  to  hold  for  a  year,  and  fo  from 
tbe  avowry,  year  to  year  at  will,  and  juftify  the  taking  the  caiilc  damage 
Jeafani  in  the  Four  Acres ^  and  driving  them  in  the  road  (the 
place  in  the  declaration  mentioned)  in  order  to  impound  them  ; 
out  the  defendants  do  not  aver  that  they  were  driving  the  cattle 
in  the  road  from  the  clofe  called  the  Fonr  Acres  becaufe  they 
were  doing  damage  there;  and  for  any  thing  that  appears  to  the 
contrary,  tne  defendants  might  be  driving  the  cattle  in  the  road 
from  any  other  place  than  from  the  Four  Acres  ;  the  defendants 
are  called  upon  by  the  declaration  to  fay  why  they  took  the  cattle 
in  the  r0ad  or  highway, 

Gould  ^nKice. — ^The  defendants  in  the  beginning  of  the  ^iv^rf/rjy 

.    and  cognizance  hdiVt  acknowledged  they  took  the  caulc  in  the 

.    road,  Uie  place  In  the  declaration,  and  juftly,  (as  they  fay) ;  arc 

»    iKey  obliged  to  repeat  that  matter  again  in  the  latter  end  of  the 

avowry  and  cognizance,     I  think  they  arc  not. 

Lord  Chief  Juftice — ^The  general  rule  is,  for  the  court  to'  re- 
fort to  the  firfl  fault  in  pleadings. 

Blackflone  JufUce  to  ferjeant  linker — ^Your  avowry  and  cog* 
fdzance  may  be  all  true,  and  yet  it  does  not  appear  thereby, 
fron}  whence  the  defendants  were  driving  the  cattle.  Adjourned 
N  for  a  few  days  for  ferjeant  ^/ier  to  reply. 

Serjeant 
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Serjean;  IValker  in  reply — If  there  beany  dcfeft  inthe  avowry  Where  yoo 
and  cognizance  it  is  merely  in  matter  oijorm  and  not  fubjlancCy  P'*^***  °^^*'» 
and  where  you  tUad  over  vou  cannot  objcft  to  want  oi  form,  af  "/^jc«  to 
h  Rep.  120.  J  Rep.  2^,  Sali.^ic).  Hob.  232.  wdmoi/orm. 

Gould  ]uAice.  If  the  avowry  and  cognizance  be  at  all  de- 
feftive,  I  think  it  is  injubjlance.  See  Plowd.  56.  Adjourned 
lor  two  days  to  confider. 

Lord  Chief  Juflice  2)^  Grey — The  court,  upon  con fi deration, 
are  of  opinion  that  the  avowry  and  cognizance  arc  well  enough 
pleaded,  for  by  connefting  the  beginning  with  the  latter  end 
thereof  it  appears  to  be  one  entire  tranfa6iion ;  in  the  beginning 
thereof  the  defendants  fay  they  took  the  cattle  jullly,  E^c.  in  the 
road  (the  place  in  the  declaration),  and  in  the  latter  end>  they 
juiftify  the  taking  them  in  the  Four  Acres  damage  feafant^  and 
driving  them  in  the  road  to  impound  them  ;  we  think  it  appears 
clearly  to  be  one  intire  tranfaaion.  The  court  being  about  to 
give  judgment  for  the  defendants, 

Serjeant  Bur  land  moved  for  leave  to  amend  the  plea  in  bar,  LejirepTcn 
and  traverfe  the  taking  in  the  Four  Acres  /  which  was  oppofed  ^°  *'^"<*  **- 
by  fcrjeant  Tf^alier,  becaufe  the  plaintiff  had  pleaded  over,  the  '"  •^^^"^ 
cafe  had  been  argued,  and  the  court  given  their  opinion  ;  bcfides, 
the  plaintiff  hath  made  the  defendant  Fcjj'tt\  two  Icrvants  defend- 
ants in  this  aftion  in  order  to  take  away  their  evidence. 

The  plaintiff  confenting  to  flrike  the  two  fervants  out  of  the 
declaration,  the  court  gave  him  leave  to  withdraw  his  demurrer, 
and  amend  his  plea  in  bar  upon  payment  of  colls. 

Fiflicr.  Adminiftratrix  verfus  Lane  and  others.     C.  B.    » BUck.  Rpp. 
^  -^  834.  s.a 

ACTION  upon  the  cafe  upon  affumpfii  brought  by  the  plain-  Aaionbyan 
tiff  as  adminiftratrix  of  her  late  hufband  John  Fijher^  for  «<lminjftratric 
goods  fold  and  delivered  by  him  in  his  life-time  to  the  defend-  [nd  ddfvclid 
ants,  who  paid  20/.  gr.  6d.  into  court  and  pleaded  the  general  by  theintef. 
iffuc,  whereupon  iffue 'being  joined,  the  caufe  was  tried  before  «aff>on  the 
Lord  Chief  Juftice  De  Grey,  at  the  fittings  in  London  after  Trinity  ^fe"d"d,*The 
term,  1 1  Geo.  3,  when  a  verdift,  by  coiifcnt,  was  found  for  the  defcndanu  * 
plaintiff  with  damages  and  cafts,  fubjeft  to  the  opinion  of  the  gaveinevi- 
court  upon  the  report  of  the  Lord  Chief  Juftice  upOn  a  motion  *^*"^*=  ^**« 

c  '   *  •#  r  payment  of  a 

lor  a  new  trial.  fum  of  money 

in  confe- 
qaence  of  a  judgment  upon  a  foreign  attachment  \r\  London,  by  prodacing  a  copy  of  the  minutes  of  tht 
l^x^tth  on  the  forclgo  attachment  by  the  officer  who  executed  that  procefs. 

3  In      . 
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[In  pro^ied-        In  M'chaelmas  term  laft  Lord  Chief  Jufticc  De  Grey  made  his 
ingi  on  fi>-      report  in  court  to  the  following  effeft,   viz.  Tliis  is  an  action 
mcnti,  the'    brought  by  the  plaintiff  as  adminiflratrix   of  her  late  huiband 
creditor  of  the   7okn  Fijhcr^  {ov  beer  called  porter  fold  and  delivered  by  her  faid 
^"ft*b**f       nufband   to  the   defendants  as  merchants  for  exportation  ;    at 
monedorhavc  ^^c  trial  no  witnclfcs  were  called  for  the  plaintiff,  becaufc  the 
notice  :(tho*    defendants  admitted  that  a  fair  and  jnfl  debt  of  102/.  lu.  was 
it  is  aJiegedto  jy^  ^^^  owing  to  the  inteftate  for  porter  by  him  fofd  and  deli- 
oi  London  to    vered  to  them  in  his  life-time.     The  defendants  gave  in  evidence 
gifcnono-     a  payment  of  a  fum  of  money  in  confequence  of  a  judgment 
tier:)  other,    upoii  di J 0 reign  attachment  in  London y  and  for  that  purpofe  called 
judgment        ^^^  proper  officer  (the  ferjeant  at  mace)  who  executed  the  city 
agifnft  the      procefs  in  ihe  foreign  attachment^  who,  being  fworn,  depofed  that 
Gjrniiheewill  [^  j^^^  j^  ^jj  hand  a  true  copy  or  minutes  of  the  proceedings  in 
And^ihe"rno-''  ^^^Joreign  attachment  enteroif  in  the  book  kept  for  that  purpofe, 
ney  pjidor      wherehy  it  appeared  that  one  Henry  J'anfon^  on  the  17th  day  of 
levied  in  cxe-  }^y  \^  t^c  jQ^h  year  of  King  G«'(?.  3.  levied  a  plaint  in  the 
tlilTnot  d*i f.    court  of  London  againfl  the  now  plaintiff  iT^r  (the  ad- 
charge  the       miniflratrix)  the  entry  whereof  is  thus,  viz,  *'  Henry  J'anpm 
Garniflieeof   ••  deniands  againfl  B.  Fijher  100/.  which  he   unjuftly  detains, 
cre^T*"*  "  for  that  Jonn  Fijher  the  inteftate  was  in  his  life-time  indebted 
"  to  the  faid  Henry  J'anfony  in  debt  100/.  damages  aof.  fworn 
••  to  92/.  i8j.  pledges,  c?c."  that  he  the  officer  afterwards,   on 
the  faid  Xfth  day  of  May  in  the  totA  year  of  Geo,  3.  between  the 
hours  of  three  and;  four  o'clock  in  the  afternoon,   attached  92/. 
i8i*  the  money  of  John  Fiflier  the  inteftate,  in  the  hands  of 
Lane  and  others  the  now  defendants.     That  it  appeared  by  the 
faid  entry  in  the  ^aid  book,  whereof  he  liad  a  true  copy  in  his 
hand,  that  the  now  plaintiff  Mrs.  Fijher  (the  defendant  in  the 
city  couit)  made  four  defaults  in  not  appearing,  that  is  to  fay, 
the  Jirfl  default  on  the  18th  day  of  May  in  the  10th  year  of  Geo, 
^,'^'\\t  Jicond  default  on  the  19th  day  of  May  in  the  19th 
year  oiGeo,  3. — The  third  default  on  the  26th  day  of  May  in  the 
10th  year  oiGeo,  3. — And  the  fourth  default  on  the  28tn  day  of 
May  in  the  10th  yej>r  oWeo,  3.  which  four  defaults  were  recorded 
a^inft  (the  now  plaintiff)  Mrs.  Fifker  the  then  defendant  in  the 
cit)^  court,  whereupon,  at  the  petition  of  Henry    Tanfon    (the 
plaintiff  in  the  city  court)  it  is  commanded  to  tfie  ferjeant  at 
ynaceX^xA  he  accordingly  do  warn  the  Garni fliees  (the  now  de- 
fendants) tiiat  they  be  here  (1.  e.  in  the  city  court)  on  Tuefday 
the  12th  day  of  June  in  the  10th  year  of  Geo,  3.  to  fliew  caufe 
why  the  faid  Henry  J*anfon  ought  not  to  have  judgment  for  the 
faia  92/.  i8j.  fo  attached  in  the  h^ds  of  the  Garnijhees  (the 
now  defendants).     That  he  {iheferjeant  at  mace)  certified  he  had 
warned  the  Garnijhees  to  appear  in  the   faid  city  court  on  the 
faid  12th  day  of  June  in  the  10th  year  of  Geo,  3.  to  (hew  caufe, 
6?c.  whereupon,  on  the  petition  otthe plaintifl" below  (J'anfon) 

the 
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the  Garnijhecs  are  demanded,  and  do  not  appear  but  make  dcr 
iault ;  therefore  it  is  confidered  that  the  plaintiff  (below)  Jfanfon 
have  execution  of  the  money  if  the  defendant,  Gc»  and  proceff 
for  the  remainder,  &c,  and  the  plaintiff  (below)  J'anfon  came  la 
perfon  and  found  pledges  to  reftore,  &c,  if  the  defendant?,  G?r* 
(to  wit)  William  Backhouji  and  Langjord  Smart  citizens,  and 
thereupon  a  precept  was  granted  for  the  plaintiff  J  anfon^  to 
have  execution,  which  hehadand  thereupon  acknowledged  him - 
fclf  fatisfied. — The  fcrjeavi  at  mace  further  depofed,  that  no 
notice  was  given  to  Mr.  Fijlicr  (the  defendant  in  London J^  and  that 
this  was  the  cuftom  of  the  city  court;  and  that  he  had  known 
many  {wch  forpjrn  attachments  in  cafes  of  adminiftrators  like  the 
prefent  cafe.  He  faid  he  remembered  one  inflance  of  drawing 
lip  the  record  of  the  proceedings  in  a  foreign  attachment  2xfiul 
Itngth^  which  was  given  in  evidence  at  the  a/pzesfor  Suffolk  in 
the  year  1755,  and  in  that  cafe  he  read  the  whole  entry  of  the 
record  at  length,  this  is  the  whole  of  the  evidence  that  wasffivea 
in  court  at  the  trial. 

Serjeant  Jephfon  for  the  plaintiff— Th^  general  queftion  in  this  Michaelmas 
cafe  IS,  whether  the  evidence  given  by  the  defendants  at  the  tribal,  *«"]?  **  ^^ 
be  a  good  and  fufficicnt  defence  to  tnis  a£lion  which  is  brought  ^^^   *'*^'' 
by  an  adminiftratrix  for  goods  fold  and  delivered  by  the  inteftate 
to  the  defendants;  the  defendants*  whole  evidence  was  no  more 
than   the   copy  of  minutes  entered  in  a  book  of  the  proceed- 
ings to  judgment  in  the  city  court  on  2l  foreign  attachment ^  2& 
(before)  reported  to  the  court  by  my  Lord  Chief  Juftice,  where- 
by  it  docs  not  appear  that  tne  plaintiff  Mrs.  FiPier  bad  any 
notice  ol  th^  proceedings  on  iht  J orei^  attachment^  or  that  (he 
was  t;\ti  Jummoned  to  appear  in  the  city  court  to  anfwer  to  the 
plaint  levied  againff  her  there  by  Tan/on^  or  that  (he  had  any 
notice  thereof  from  the  Garnijhees  (the  now  defeiidants)  Lane  and 
^thers. 

From  this  general  queftion,  two  particular  points  arife.  ift^ 
Whether  in  the  cafe  of  an  adminiUrator  a  debt  due  to  the  in- 
tefiate  can  be  attached  \>y  foreign  attachment  by  the  cuftom  of 
JLondon^  or  whether  there  is  any  fuch  cuftom  in  fa3  ? 

2dly^  If  there  be  fuch  cuftom,.  whether  that  cuftom  is  good 
in  point  of  law,  or  whether  the  Garmfhees  can  avail  themfelves 
thereof  without  notice  given  to  the  adminiftrator  to  appear  ? 

As  to  the  ift  point,  it  feems  to  be  a  matter  of  great  confe- 
(]uence;  the  debt  due  to  J'atffon  is  a  limple  contratl  debt,  and 
if  this  cuftom  be  allowed  in  the  cafe  of  an  adminiftrator,  a 
Cmple  contra6l  creditor  maybe  preferred  to  a  creditor  in  a  higher 
'  degree, 
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degree,  by  judi^ment,  bond  or  other  fpecialty,  if  fuch  fpecialty 
cannot  be  pleaded  againft  one  who  attaches  the  debt  due  to,  or 
the  goods  of  an  intellate  in, the  hands  of  another  ;  if  an  admi- 
niftrator  had  notice  ol  ihc  foreign  attachment  he  might  plead  debts 
by  judgment,  bond  or  other  fpecialty  outftanding  againft  the  in-  . 
teftate,  but  if  the  adminiftrator  is  to  have  no  notice^  and  judg- 
ment be  againft  him  and  the  Garmjkee  in  ^q  foreign  attachment^ 
,  he  will  be  guilty  of  a  devajlavit. 

I  have  not  found  any  cafe  at  all  like  the  prefent  cafe  except 
Harwood  and  others  executors  ofColbourn  verfus  Lee,  HiL  q  Eliz. 
Dier  196.  b,  which  was  thus,  **  A  citizen  of  London  is  indebted 
•'  to  a  foreigner  by  obligation,  and  the  obligee  is  indebted  again 
*'  to  tiie  fame  debtor  hyfimple  contraEl^  and  the  obligee  makes 
•'  his  executors  and  dies,  the  obligor,  by  the  cM^omoi London^ 
"  fhall  have  an  aftion  of  debt  againft  the  executors  of  the  obligee 
**  in  London,  hy  his  oath,  that  it  is  owing  and  a  true  debt  which 
**  the  teftator  in  his  life-time  owed  him,  and  upon  a  n/A?/ returned 
•*  nee  eft  inventus,  he  ma^^make  attachment  of  the  debt  which  he 
••  detains  from  the  executors  oihis  obligee  for  his  own  debt>  upon 
•  '*  four  defaults  recorded,  according  tothccuftom  oi  foreign  at^ 

**  tachment,  and  furety  found  by  bail,  that  ifthe  executors  within 
••  one  year  and  a  day  cannot  difprove  the  debt  or  reverfe  the 
"  judgment,  &c,  he  fhall  be  difcharged  of  fo  much  of  the  debt. 
•*  which  he  owed  by  the  obligation"  (then  the  cafe  goes  on 
thus)  quare  bien  *'  if  this  cuftom  (although  that  it  be  confirmed 
"  J)y  authority  of  parliament  generally,  amongft  other  cuftomsof 
'*  the  city  in  the  7th  year  of  AVAar^  the  fecond)  be  good  and 
**  lawful  or  not,  and  whether  it  holds  place  as  well  between /i?- 
«*  reigners  as  citizens,  6?c.  becaufe  hereupon  it  was  demurred  iii 
•'  law,  and  divers  apparent  faults  were  taken  notice  of  in  the  plea; 
**  and  one  efpecialjy,  (to  wit)  becaufe  that  where  it  was  alledged 
'*  that  the  cuftom  was,  that  the  debt  ought  to  be  affirmed  by -the 
"  oath  of  the  party  in  curia  Guildhalde  it  was  plealed  to  be  done 
**  in  curia  vicecomUis,  incomputatorio  ubi  querela  primo  affirjnata 
••  et  levatafuit,  et  ubijudiaum  datum fuit,  the  wliich  Judgment 
•*  alfo  was,  that  the  plaintiff  fhould  have  execution  of  the  debt 
«*  attached  in  his  own  proper  hands,  without  any  judgment  that 
•*  he  doth  recover  the  debt,  &c. ;  at  length  the  parties  agreed  by 
•*  the  interpofition  ani  at  the  requeft  of  the  recorder  and  the 
*'  city  counfeiy  The  like  matter,  Ecifter  7  Lhz,  RolL  1540.  be* 
tween  Marfliall  and  Wilkinfon,  and  ml,  8  Elii.  Dier  247.  a.  and 
ml,  1^8  Elrz.  RolL  ^nd  Mich,  1%  Eliz.  between,  Maieworth  and, 
Brozvne  in  the  county  of  Nottingliam,  where  for  want  of  an  aver* 
ment  to  find  pledges  according  to  the  cuftom  the  plea  was  in- 

fufficient. With  rcfpcft  to  this  cafe  in  Dier,  it  is  obfervabie 

that  it  was  not  determined,  for  the  parties  agreed  ;  alfo  it  wa« 

in 
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in  the  cafe  of  an  executor,  that  executors  were  at  common  law, 

and  are  co-cval  with  the.  cuftom,  inz.  beyond  time  of  memory ; 

but  the  cafe  at  bar  is  that  of  an  adminiftrator,  and  adminiftrators  »  ^^^*  Rcp- 

vfCTC  by Jlat.  31  Ed,  3.  r.  11.  '^^' 

The  cafe  of  Hedges  verfus  Cox,  Pa/ck,  43  Eliz.  Roll.  1905.  Cro,  Debt  on  a 
Eliz,  843  was  debt  by  an  adminiftrator  upon  an  obligation  of  26/.  *>«>«<>  ^y  »« 
made  to  the  intcftate.     The  defendant  pleaded  that  he  had  com:  ^^^l^u^*^ 
menced  an  aftion  of  debt  of  30/.  againft  the  plaintiff  by  the 
name  of  adminiftrator  to  her  huiband,  before  theflierifTsot  Z^«- 
Jon,  and  upon  mA?7  returned,  &c,  that  dehi  ^wzs  attached  in  his  pica  Aat  de- 
hands,  and  pleaded  all  the  cuftom  of  foreign  attachments  in  Lon-  ftndantat- 
don,  and  that  by  judgment  this  debt  was  attached  in  his  hands,  j'tt'inhis 
6?f .  and  it  was  thereupon  demurred,  and  adjudged  to  be  no  plea ;  own  hands, 
ijl,  Becaufe  the  plaintiff  fues  here  as  adminiftratrix  to  her  huf-  Hrid  dli  oa« 
band,  and  it  does  not  appear  by  the  bar  that  the  debt  recovered  ^=°^*»""- 
in  London  was  the  inteftate's  debt,  but  only  that  fhe  was  fued 
there  as  adminiftratrix:  and  that  might  be,  although  (he  were 
fued  for  her  own  proper  debt ;  for  one  may  be  fiied  by  the  name 
of  Heir  for  his  own  proper  debt,  and  fo  the  inteftate's  debt  can- 
not be  attached  for  the  proper  debt  of  the  adminiftratrix.     2d!7y, 
it  is  not  (hewn  that  the  debt  recovered  in  London  was  a  debt  by 
fpecialty  ;  otherwife  it  is  not  dcmandable  againft  an  adminiftra- 
^tor.     ^dly.  It  is  hot  (hewn  that  the  cuftom  is,  that  if  the  inteftate 
was  indebted  to  the  plaintiff  there,  and  the  plaintiff  was  indebted 
to  the  inteftate,  that  by  an  aftion  brought  by  the  plaintiff  there 
againft  an  adminiftrator,    this   debt  might   be  attached  in  the 
hands  of  the  ptaintiff/A^r^;  but  it  is  (hewn,  that  if  it  be  teftified 
that  the  plaintiff  was  indebted  to  the  fame  perfon  that  he  fued, 
that  then  he  might  attach;  but  here  the  defendant  now,  being 
plaintiff  in  London  was  not  indebted  to  the  plaintiff  here,  who 
was  there  defendant,  but  was  indebted  to  the  inteftate.     ^thfy, 
Tlie  J4idgment  in  London  was  ds  bonis  propriis,  which  cannot 
extend  to  bonis  inttjlati,  wherefore  it  was   adjudged   for   the 
plaintiff. 

Serjeant  Jephfon,  alfo  cited  Paramor  verfus  Paine,  Cro,  Eliz*  The  debt  on 
598.  (to  (hew  that  the  debt  u^on  2i  foreign  attachment  in  London  *^'«n»5- 
is  traverfable)  which  was  debt  for  40?.  the  defendant  pleads,  London^u* 
that  the  plaintiff  was  indebted  unto  him  in  40/.   and  he  there-  trarerfiblc. 
fore  fued  a  plaint  in  London  ;  and  there  this  debt  in  demand  was 
attached  in  nis  hands  ;  and  he  pleaded  the  foreign  attachment  in  x  Leon.  311. 
certain,  and  the  Judgment  thereupon,  &c.  The  plaintiff  replies  cafe  45*. 
that  he  was  not  indebted  to  the  defendant  in  40/.    nor  in  any 
other  fum ;  and  it  was  thereupon  demurred  by  Tan/ield;  for  the 
debt  is  not  now  traverfable,  becaufp  it  is  recorded  in  London,  et 
non  difrationatur  within  the  year  and  day  as  it  might  be  bv  the 

cultom : 
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cu(lom:  but  Coke  moved  that  the  replication  was  good;  fof 
whether  he  were  indebted  or  not,  is  very-  well  iffuable  ;  for 
if  he  were  not  indebted,  they  in  London  could  not  attack  the 
plaintiffs  debt  by  diforeign  attachment  for  notiiing  ;  and  fo  was 
the  opinion  of  the  whole  court.  And  Fciintr.  faid  that  in  the 
Common  Bench  22  6?  23  E/tz»  it  was  fo  ruled  in  one  Bray's  cafe  ; 
wherefore  it  was  adjudged  for  the  plaintiff.  And  fee  Cro,  Eliz* 
830.  Coke  verfus  Brainsforth  the  fame  point  refolvcd. 

He  concluded  for  the  plaintiff,  \h^2Xforeign  attachment  does  not 
He  in  the  cafe  of  an  adminiftrator.  ^dly.  That  the  minutes  of 
a  record  given  in  evidence  is  infufficient  to  prove  the  judgment 
•n  ?i  foreign  attachment^  and  laftly,  that  notice  ought  to  be  given  of 
the  Joreign  attachmaitf  becaufeit  is  fet  offagainft  the  plaintiff  by 
way  of  payment, 

2  Latw.  9?! .  Serjeant  Burland  for  the  defendants — ^The  principal  qucftion  is, 
1  Lev.  306,  whether  an  adminiftrator  is  within  the  cuftom,  viz.  whether  a 
1  Vent.  III.  jgj^j  jyg  ^Q  j^jj  adminiftrator  can  be  attached  ?  This  has  been  de- 
termined, and  the  cafes  cited  againft  me,  are  for  me,  and  which  I 
rely  on. — In  the  cafe  \\\Dier  196.  the Jpecialty  deSt  was  attached 
to  pay  ^Jimple  contraSdebt:  the  quare^  or  doubt  in  the  cafe,  was 
only  whether  the  party  could  attach  goods  in  his  own  hands,  and 
^vhether  the  cuftom  extends  to  fore^ffners  as  well  as  to  citizens^ 
but  fee  the  margin  of  Dier  106.  per  ffoy.  In  Spink  verfus  Tenant 
1  Roll.  Rep,  10^.  it  is  adjudged  that  a  debt  may  be  attached  in 
the  cafe  of  an  adminiftrator.  See  Comyns,  Dig,  tit.  Attachment^ 
feveral  cafes  to  prove  this.     And  1  Ld,  Raym.  56. 

, '  Lord  Chief  Juftice — ^The  great  objeclion  is,  that  no  notice  has 

been  given  to  the  original  defendant  m  London  (the  r.ow  plain- 
tiff), nor  any  ppocefs  awarded  againft  the  Garmjliees  (the  now 
defendants),  till  ziterjour  defaults  by  the  original  defendant. 

Serjeant  Burland — ^There  is  no  notice  given  to  the  defendant 
in  the  plaint  in  London  in  any  cafe  whatlbcver,  and  indeed  if 
fuch  defendant  refide  out  of  the  city  he  cannot  have  notice  given 
to  him ;  the  ufage  and  pradice  is  for  the  frjeant  at  mace  to 
make  a  return  of  nihil  £?  non  ejl  inventus,  ore  tcnus  :  this  is  not 
hafjd  upon  the  now  plaintiff,  but  it  would  be  very  hard  on  the 
now  defendants,  becaufe  if  thc\' .  cannot  avail  themfelves  upon 
this  foreign  attachment^  they  will  be  obliged  to  pay  twice. 

A  cuftom  Chitf  Juftice — Cufioms  of  particular  cities  may  deviate  from 

SeS*"'n-  ^^  courfc  of  the  common  law,  but  a  cuftom  contrary  to  the  firft 
ciple/ofjoF-  principles  of  juftice  can  never  be  good ;  fo  this  czi/lom  not  to 
tice  oinnot  jitmmon  or  give  notice  to  a  defendant  in  a  fuit  commenced  againft 
^P^'  himtx  contrary  to  thefrji  principles  of  juftice^  and  (in  my  opinion 
2  as 
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:is  at  prefent  advifed)  connot  be  good.     The  twenty-feven  co* 
lonies  abroad  cannot  make  a  law  contrary  to  the  law  ot  England^ 
but  they  may  make  any  law  agreeable  thereto,  and  to  the  prin- 
ciples of  jufticc,  but  not  contrary  to  the  principles  of  juftice.   If 
an  adminiflrator  be  held  to  bail  in  London^  he  (hall  be  admitted 
to  a  common  appearance  upon  removing  the  caufe  into  this 
court  by  habeas  corpus:  but  that  creates  expence  and  trouble.  It  2  Lct.  •04* 
is  faid  tnc  creditor  of  a  Garnifliec  may  be  in  the  Wejl  Indies  ;  but  ^"  ^^T' 
Lane  well  knew  the  now  plaintiff  Mrs.  Fi/ker  lived  in  London^  *^^'^    ' 
and  every  one  is  prefuraed  to  know  his  creditor.     My  Brother 
Burland  contends  tliat  no  notice  is  required ;  fee  Coke's  Entries. 

.  This  cafe  was  argued  again  at  the  bar  in  Hilary  term  laft,  by 
Serjeant  Leigh  for  the  plaintiflf,  and  Serjeant  Glynn  for  the  de- 
fendant, but  nothing  new  could  be  faid  on  either  Tide ;  fo  the 
court  took  time  to  confidcr,  and  in  this  prefent  term  gave  judg- 
ment for  the  plaintiff,  to  the  effe£l  following. 

Curia.  The  queftions  made  at  the  bar  were,  1.  Whether  in 
the  cafe  of  an  adminiflrator,  a  debt  due  to  the  inteftatc  can  be 
attached  hy  foreign  attachment  by  the  cuftom  of  London^  or  whe- 
ther there  is  any  fuch  cuftom  in  faft  ? 

2.  If  there  be  fuch  a  cuftom,  whether  that  cuftom  is  good  in 
point  of  law  ? 

As  to  the  cuftoms  of  London^  they  may  either  be  afcertained  by 
a  jury,  or  certified  to  this  court  by  the  mouth  of  the  recorder;  yet 
it  the  cuftom  be  againft  law  it  is  void. 

But  admitting  there  is  fuch  a  cuftom  in  faft  as  is  now  infifted 
on  by  the  defendants  ;  and  alfo  that  the  fame  is  a  good  and  valid 
cuftom  in  point  of  law  ;  yet  there  is  another  queftion  in  this  cafe, 
and  that  is,  whether  there  appears  upon  the  ftate  of  this  cafe  to 
be  fuch  a  judgment  on  the  Joreign  attachment  as  will  authorize 
the  payment  of  this  money  to  J* an/on;  for  if  the  judgment  be 
erroneous,  it  will  not  warrant  the  payment. 

The  now  plaintiff  Mrs.  Fijher  refiding  in  the  city  of  London 
is  fued  in  London  by  ppocefs  whereof  flic  has  no  notice^  and  does 
not  appear,  whereupon  the  officer  attaches  the  money  of  Jfohn 
Fijher  the  inteftate  m  the  hands  of  the  now  defenaants  Lane 
and  others,  that  is,  to  fay,  attached  Mrs.  Fifher  by  the  debt  owing 
to  her  by  a  third  perfon,  /.  e.  the  officer  diftrains  lier  to  appear, 
if  fhe  appears  there  is  an  end  of  the  foreign  attachment ;  it  is 
Jike  the  procefs  in  the  courts  at  Wejlminjter,  by  way  of  diftraioing 
iOues  to  compel  an  appearance^  , 

It 
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It  is  not  neceflary  to  repeat  particulariy  the  evidence  of  this 
judgment  in  the  Joreign  attachment^  which  is  before  minutely 
Hated,  and  confifted  only  of  minutes  taken  from  a  book  kept  for 
that  purpofe,  and  thofe  minUtes  which  the  officer  read  from  a 
paper  in  his  hand  were  the  only  evidence  of  the  judgment ;  and 
if  this  be  all,  the  judgment  is  erroneous ;  it  is  faid  to  be  for 
the  default  of  Mrs.  Ftjh^r's  appearance ;  Jhe  made  no  default^  for 
it  SLppc^vsJ/ie  neve?'  wasfummoncd  or  had  notice^  which  is  contrary 
to  the  principles  of  jufticp  ^  in  (hort,  the  whole  court  Vvcre  of 
opinion  that  judgment  muft  be  entered  for  the  plainlifT  Mrs. 
Fijfier^  and  accordingly  the  pqftea  was  ordered  to  be  delivered 
to  her. 


l.atch.  20S.  Nota.  For  pleadings  of  judgment,  wpon  foreign  attachments  in 
London  J  fee  Coke's  Entries  139.  b.  Vidian  19.  Liber  Intralionum 
164.  212.  22  Ed.  4.  30.  fl.* 


Kitchen  and  others,  aflignces  of  Anderfon  a  bankrupt, 
verfus  Campbell,  Efq.     C.  B. 


What  re- 
covery dull 
-  or  (hill  not 
be  a  good 
bar  CO  a  tub- 
fequent 
^ftion. 

%  Black.  Rep. 
J27.  S.  C. 
[To  an  a^ioQ 

the  yflue  of  . 
goods,  ajudg- 
raent  tor  the 
defendant  in 
trwer  for  the 
fame  goods, 
may  be 
pleaded  io 
bar:  by  means 
of  propsr 
STcriiiefltt.] 


Tbecafe 
fiated. 


'TpHIS  was  an  aflion  upon  the  cafe,  in  which  the  plain- 
*"  tiffs,  as  affignces  of  the  bankrupt,  declare,  that  the  de- 
fendant being  indebted  to  them  in  2500/.  for  fo  much  money- 
had  and  received  by  him  to  their  ufe  as  affignees  as  aforefaid,  pro- 
mifed  to  pay  the  fame  upon  requeft ;  and  that  although  the  de- 
fendant liad  been  often  requefted  fo  to  do,  yet  he  had  refufed, 
to  the  damage  of  plaintiffs  of  2500/. 

The  defendant  pleaded  two  pleas.  1^,  Kon  ajfumpjit^  and 
thereupon  iffue  was  joined,  zdiy^  A  recovery  of  860/.  lOJ.  by 
the  plaintiffs  as  affignees  as  aforefaid,  again^ft  the  defendant  in  the 
King's  Bench,  in  an  aftion  upon  the  very  fame  promife  as  is 
fet  forth  in  the  prefent  declaration;  to  which  the  plaintiffs  're- 
plied, that  the  promife  upon  which  they  brought  the  prefent 
a£lion,  is  a  different  promife  from  the  promife  mentioned  in  the 
plea,  and  upon  which  the  faid  recovery  was  had,  and  thereupon 
iffue  was  alio  joined. 

Tills  caufe  came  on  to  be  tried  before  Lord  Chief  Juftice 
De  Grey,  at  the  fittings  in  London  after  lafl  Trinity  term,  when  a 
verdiQ  was  found  for  the  plaintiff,  with  damages  and  cofls,  fub- 
jcQ  to  the  opinion  of  this  court  upon  the  following  cafe ; 

Which  fbtes,  Tliat  Richard  Anderfon  the  bankrupt  bein?  in- 
debted to  the  defendant  in  2000/.  for  money  lent,  for  which  he 

(the 
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(tke  bankrupt)  gav€  the  defendant  two  bonds^  ani  a  tv^attaitt  of 
attorney  to  confefs.  judgment.  '  That  tlie  defendant  eni^isd 
judgment  fur  the  fame  debt  and  50J.  cofts,  and  iipon  the  9th  day 
ol  March  1769,  fucd  out  a  writ  of  execution  [^  fieri  facias  J  u^po3i;k 
tlie  judgment,  which  was  delivered  to  the  fh^iir,  ox  Surry  lobe 
executed  in  due  form  of  law;  that  tlie  flteHIT^  by  virtue  of  that 
writ,  levied  of  the  goods  of  Andi^Jm  to  the  value  of  ^t^fiL 
6s.  ijJ.  for  the  faid  debt  and  coib,  and  tor  the  (heriflf's  tbet 
lind  poundage. 

That  on  the  9th  d*y  of  Aprii  1769,  a  ^ommifTion  of  bankrupt 
was  awarded  againft  AnitrjQH  on  the  petition  of  Ahh  Br  adit  a 
^ifonufidc  creditor  for  100/.  and  upwards*  and  he  was  thereupon 
declared  a  bankrupt. 

That  in  Michaelmas  term  17691  the  plaititiftii,  is  afti^nfes  HA 
a(brefaid,  brought  an  a£lion  of  irovtr  in  this  court  agimft  t}m 
late  fheriff  of6arry  and  the  iXQW  defendant  £^Mj^#//,  f»r  the  goodi 
fo  levied  under  the  faid  writ  of  execution,  and  at  the  trial  thereof 
before  the  then  Lord  Chief  Juftice  Witmi^  in  Hilary  term  1770, 
a  verdifl  was  given  for  the  defendants,  and  judgment  thereupon 
was  accordingly  entered  upon  the  record. 

That  in  Eafier  term  followinj^  the  plaimiflfs,  air  afTmneet 
as  aforefaid,  brought  their  aClion  in  the  court  of  King's 
Bench,  againft  the  defendant  Campbell^  and  declared  tlierein  \&t 
money  had  and  received  by  him  to  the  tUe  of  the  piaintifTs  at 
affign^es  as  aforefaid,  and  recovered  860/.  i0.f.  (as  is  mentioned 
in  the  plea)  but  upon  a  different  caufe  of  aflion  than  tk^t  for- 
which  the  prefent  a^ion  was  brotitht,  nalmely^  for  money  bad 
and  receivea  by  the  defendant  CampMl^  (brcertaiti  notes  of  hend 
delivered  by  thit  bankrupt  Andafon  to  the  defendam  after  th« 
aft  of  bankruptcy. 

At  the  trial  of  the  prefom  aftiofi  it  was  proved^  that  Andtrfin^ 
committed  an  a£l  of  bankruptcy  iM^^'e  fhe  ^ih  cUy  of  Mi^rdk 
1769,  (to  vit)  in  ft^r^ary  ty6^.  And  k  wns  ^diMted  that  the 
defendant  C€mpMl  received  the  aoney  levied,  ttnder  fhe  cjtc- 
cution  for  bis  debt  and  CpAs,  b#l€>re  the  plaiiniffs  brouf^  tlie 
faid  aftioR  in  the  court  of  King's  Bench ;  iitd  this  afiion  bdng 
brought  to  recover  the  money  fe.  Uyied  and  received  by  tiie  de« 
fendatni  CampitU^  the  oueftioh  for  the  confideratioA  of  the  G<mlt 
is,Whether,  under  the  fads  and  cir^umfttocea  fladid  in  the  aboire 
cafe,  the  plaintififs  arQ  intitled  to  recover  ? 

This  cafe  was  argued  in  E4jg0'  ten»  kft»  ufon  ^e  geoend 
iflfue  (the  (econd-  plea  being  1m  oi|I  ^f  Ite  eaiii,  hmiag  hoA 
4idf«dged  ill  on  a  former  argument). 


206  Tbinity  Teem  la  Geo,  III.  1772. 

tft^  It  was  argued  (or  the  defendant,  that  an  a£lion  for  money 
had  and  received  by  him  to  the  \ik  of  the  plaintiffs,  would  nd, 
lie  in  thi$  cafe ;  and 

2^,  That  if  this  adion  will  lie,  trover  alfo  will  lie;  and 
plaintiffs  having  brought  trpvar  in  Michaelmas  itixa  1769,  againft 
the  (hcriff  of  Surry  and  the  now  defendant,  to  recover  the  value 
of  the  goods  of  the  bankrupt  taken  in  e^^ecptioni  have  m^d^  their 
eleSion  ;  and  there  being  a  verdi£l  and  judgment  upon  recor4 
againft  the  plaintiffs  in  tnat  a£lion  of  trover  they  arc  barfed  for 
ever  from  having  any  other  a6lion  which  requires  the  very  fame 
evidence  to  fupport  it  which  w^s  require4  to  fupport  t^ie  iormer 
a^Uon* 

That  an  indebitatus  ejfumffit  will  not  He,  unl^fs  upon  an  exprefs 
or  implied  contrafi;  h^re  is  neither:  if  the  execution  upon  the 
goods  of  Anderfon  the  bankrupt  was  right,  all  is  well;  if  it  wa;^ 
wrongr  it  was  a  tort  for  which  an  qjfumpfit  cannot  lie. 

»  Stw.  S60.  fhat  where  a  bankrupt  fellsgoods  after  he  is  a  banknipt»  the 
Ph^^Stte  *^*g"^^^  "^*y  ^^^^  trover  or  affumpfit ;  the  defendant  in  tne  pre^ 
cited.  fent  caf«  received  the  n^oney  levied  under  an  execution  at  hi^ 

fuit  by  ih'cjheriff  of  Surry :  tnis  is  very  different  from  the  cafe 
where  fuch  an  a&on  as  this  is  brought  to  try  th6  right  to  an 
cffice^  the  ufurper  of  the  office  is  conlidered  as  the  fervant  of  the 
officer  dejure^  who  may  overlook  and  difpenfe  with  the  wrong 
and  fay,  •'  You  receixM^  the  money  for  my  ti/e.**  Howard  verfu$ 
Wood.  Sir  Tko.  Tones  126.  %  Lev.  245.  S.  C. — ^This  isprima 
imprejRonis^  no  anion  of  this  kind  having  been  ever  ^)rought  in 
the  lUe  cafe,  and  the  argument  of  Littleton  as  to  the  ilatute  of 
Merton  may  be  ufed,  that  if  this  a^ion  would  have  laid  in  fuch 
^  cafe  as  thiS|  it  would  have  been  brought  long  ago. 

The  a£l  of  bankruptcy,  and  all  the  fads  that  could  arife  in 
the  prefent  cafe  were  tried  before  in  the  aftion  of  trover  againft 
the  Jheriffznd  the  now  defendant ^  wherein  there  was  a  verdift 
againft  the  plaintiffs,  and  judgment  is  entered  thereupon  ;  there 
would  be  no  end  of  fuits  if  others  could  be  brought  where  the 
fame  evidence  is  only  required  to  fupport  them,  which  was  ner 
f:effary  to  fupport  the  former  fuit.  See  the  preface  to  the  8  Rep, 
where  Sir  Edw,  Coke  fays,  that  in  all  perfonal  afctions  concerning 
debts,  goods  and  chattels,  a  recovery  or  bar  in  one  a£lion  is  a  bar 
in  another,  and  there  is  an  pnd  of  the  controvery. 


\ 


The  plaintiffs  recovered  860/.  10s.  in  the  King's  Bench,  upoii 
the  very  fame  promife  as  is  fet  forth  in  the  preient  declaration; 
there  i9  no  realon  why  UiCy  ibould  not  in  that  aftion  have  re- 

f  overe4 
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rovercd  the  money  mentioned  in  this  declaration,  if  it  had  been 
due  to  them. 

When  the  plaintiffs  brought  trover  againft  i\i^jherijf  and  the  Co.  Lit  144. 
defendant,  they  determined  their  eleSion.     1  Roll,  Abr.  726.  and  **5-  «* 
are  thereby  barred  of  this  a&ion. 

For  the  plaintifis  it  was  argued,  that  as  Anderfon  had  com- 
mitted an  aft  of  bankruptcy  in  February  1 769,  before  i\\Q  fieri 
facias  was  executed  (the  oth  of  March  1769),  and  the  Ihcriff  had 
paid  the  money  to  the  defendant  Campbell,  this  aftion  for  money 
had  and  received  for  the  ufe  of  the  aflignees  the  plaintiffs  would 
well  lie;  and  that  the  aftion  oi  trover  in  Michaelmas  term  1769, 
(againft  the  now  defendant  and  the  then  flieriff  of  Surry ,  for  the 
very  fame  goods  which  were  fold  under  the  faid  execution,  and 
the  money  paid  to  the  now  defendant)  wherein  tliere  was  a  ver- 
dift  againft  the  now  plaintiffs  was  not  a  good  bar  to  the  prefent 
aftion.  The  court  took  time  to  confider  until  this  term,  when 
judgment  was  given  for  the  defendant,  per  totatn  curiam. 

Curia. — The  queftion  for  the  confideration  of  the  court  Is, 
whether  under  the  fafts  and  circumflances  ftated  in  this  cafe  the 
plaintiffs  are  intitled  to  recover, 

From  the  moment  a  perfon  becomes  bankrupt,  the  property  i  SM,  »?'•  . 
of  all  his  goods,  debts,  credits,  £?c.  are  vefted  in  the  affignecs  J^J^^  III' 
duly  chofen  under  the  commiffion,  but  they  cannot  declare  in  1  shoi.  m. 
trover  or  affumpjit  as  of  their  own  goods  or  debts,  but  muft  de- 
clear  as  amgnees  of  the  bankrupt,  and  a  defendant  may  wage  his 
law,  or  plead  the  ftatute  of  limitations,  as  the  cafe  may  happen  %  Bur  0.  32; 
to  be  or  require. 

Anderfon  being  a  bankrupt  in  February  1769,  and  the  fheriff 
having  afterwards,  in  March  1769,  taken  his  goods  in  execution 
at  the  fuit  of  the  defendant  Campbell,  and  paid  him  the  money 
for  which  they  were  fold,  it  is  queftioned  in  the  prefent  cafe, 
whether  an  aftion  will  lie  againft  mm  for  money  bad  and  received 
for  the  ufe  of  the  affignees. 

Lord  Hardwicke  was,  for  fome  time,  of  opinion  that  this  aftion  See  3  Lrr, 
had  never  been  allowed  to  lie,  and  that  the  affignees  were  tied  }9'' 
down  to  proceed  in  trover  for  the  tort;  but  he  afterwards  altered  ,jj6/^roit 
hjs   opinion,    and  held  this  aftion   well  laid.      And  we  are  95.  v.zey 
all  of  opinion  that  this  aftion  well  lies;  whether^the  money,  S^^. 
for  which  the  bankrupt's  goods  were  fold,  be  paid  into  the 
hands  of  a  plaintiff  in  Sijien  facias,  or  of  any  others  ;  whoever 
has  received  the  money  for  the  bankrupt'^  goods  is  fuppofed,  in 

»  }8  juftice 
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jufticc,  to  have  received  ^hc  fame /i?r  the  vfc  of  (bf  q£ignces,  ii% 
Whom  the  property  of  thofc  goods  bv  law  was  vefted,  ^d  to 
have  promiled  to  pay  the  fame  to  the  a^gff^^s :  there  is  a  fuppofcd 
priyity  of  coDtra<^  between  the  perfons  \^hok  xpon^y  it  UwfuHy 
IS,  ^nH  the  p>erfon  who  has  got  or  received  it.  , 

Wc  are  of  opinion  that  the  plaintiffs  having  brought  trover  in 

thjs  court  in  Mickadm^i  tcrip  1769,  agaiuft  the  ihpriff  of  5i*rry 

Se«t»tt.fcd.  an<l  the  npwdpfcnd^nt,  to  recover  tlic  value  of  the  |oods  o? 

588,»»9«      tte'banjtrupt  taken  in  ^^pecutiop,  (which  af^ion  well  laid) -have 

c^!*'iIi?i4S.  ^^^  ^^^^^  ^feSTw^,  and  there  being  a  verdiS  anrf  judgment  upoa 

a.  *  '  r«:cord  in  that  ^ion  a^ramft  the  plaint iffi^,  they  4re  barred  (or 

11  Mo^  314.  ever  froin  having  the  prcfe'^^  ^^  *")'  ^^^^^^  aflion :  fqr  you  (ball 

Cro^Eiii',       "^  h.rinff  t]iej^w  caufc  ot  z^ftion  twice  to  a  6nal  detcrminatian  ;, 

667.      *       Af^  dcQM  wis  v^aa^  upon  this  we  found  oqr  judgment;  ^^ 

Skin.  57.       y^yjaf,  i$  ipca^it  by  the  fame  caufi  of  action  is,  wUtte  thej^;/i<  a/i- 

472^^"*      ^^^^^*'!  fuppqrt^feptli  the  aQions,  althougli  the^ions  may 

3  Mod.  1. 1.   h8Q;>pen  to  t(e  grOun^^d  on  different  writs:  this  is  the  /r^  to 

Poiiex.  634.    know  whcthcc  a  final  determination  in  a  former  s\£\iop  is  a  bar, 

*  Vent!*<l    ^^  "^^'  ^^  *  fubfcquent  aftion ;  and  it  runs  through  all  the  cafes 

Comb.  \%%l  in.  ^^  books,  both  in  r^andj&<iir/&A%a/aQions;  it  was  refulvcd 

Brob  aakm   .  in  Ferrer*^  cafe,  6  Btp.  jj.  "  tn^t  Nyhen  one  is  barred  ii\  any  - 

^)  ^*-"%5    **  aflioh  reatoxperfonaiy  |y  judgment  upon  demurrer,  confefSoa, 

4Rep*^      "  verdift,  fi?c.  he  is  barred  as  to  that  or  the  like  aftion,  of  the 

siidc'i  qU^     •*  hjie  nature,  foy  the/iwK  4Av/^  for  ever  ;"  for  expedit  reipuhlt^^ 

MMit  4«J.     ut  fit  finis  iitiurn^     Bvi  thexe  is  a  diver fuy  between  r^^  and  pcr^ 

final  actions  twb^c^  may  V^  \yell  undeiftopd  hy  reading  that 

xafe]  Lord  Coke  meaiuby  a£lions  of  tJu  Itkt  /i^i^r<,a£^ion&otthe 

fame  de^pree,  where,  you  cannot  Have  a  writ  of^  a  hiaher  nature. 

A  bar  ih  ^  \Yrit  oC  aipf,  i^  a  bar  ia  ^  writ  of  ^^</,  an^  in  a  colUt* 

teral  a^ion  as  cofmage^  Qc.  for  thefe  are  ancr/lral^  and  of  ono 

and  the  fame  nature  ;  but  will  not  bar  a  xcrtt  of  right Per- 

fiiml  ij^ions  ai:ei  all  pf  the  fame  bcightli  of  d/cgi;ee.  In  an  aiEUon 
of  trcfjpals  for  taking  his  horfe,* which  by  tkc.  count  is  reduced  tp 
a  certainty  ^fpr  yot;  muil  wak  for  the  dcclajatiooj  it  is  a  goo4 
plea  to  th«  wijit  U)aL  '^rej/IUyin  \^  p<^nding  of  the  famp  takuig, 
where,  an,  avermeM,  is  atlowcd,  that  all  is  for  one  and  tlie  iam^ 
tahmg.     ^Ilp.6i.  bn 

Nai^o  dekzt  his  xicxfln^  is  thi?  gcaqralcMlc ;  to  which  there  are 
fome.^xceptionjs ;  as  where  a  ijj^n  miflalics  his  a^on  by  fuing 
as  adnjiniftratbr,  when,  in  truth  he  is  executor—**  licbinfon  ajid 
••  others  ^xei:ut6rs  pf  Jl  R.  brought  a^  aftion  of  debt  upon  ap 
••  obligation,  the  dcfcnii^m  nlc^fled  that  bc^re  thc.pu;^chafib  of 
•*  tlie  writ  one  of  the.p)aintiffi}*  as  adminiljjrator  of  J..  R.  brouglu 
«•  an  aflion  of  debt  ugop  the  lame  bond  againft  the.  defendant^ 
w  wlio  tten  pleaded  thji  ^  /t  mad^  e.\ecutQrs  who  admini- 
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"•*  ftrtd,  and  t/avcrfed  that  he  died  inteftate ;  t^tn  the  plaintiff 

V  t6p<?^d,  tfiat  adfnirt'iRratiori  was  committed  to  him  fiivJenie 

••  /ffr;  the  (fefefidarif  (i^miirrcd,  anfl  it  was  adjudged  for  the*  1.^^^ 

*^'  dtftndaiit.     Arid  this  plea  was  pleaded  by  way  of  eltopodf,  j^fl^,  ^ 

^*  *rrd  Judgnierif 'deniaiid6d*if  he  as  executor  ttall  liave  aept  forthepiain* 

•**  Upon  thi  feMe  bond.    Tht  plaintilTs  replied  and  (hewed  tfce  tiff,  botiUic 

•*.rlpeil  of  th6'  Mefs  of  a4minrftrati6n.  and  that  the  plainti&  "' "**^^- 

•*  arfc  ^xectitors  *;  \>^heie6p6ii  the  defendant  demurred,  Kc  pre- 

"  t6n4iiig,  that  inaftlAuch  as  one  of  the  blaimite  was  burred  in 

*•  ch6  f6nfter  aOib'n,  they  ftalT  ht  barrea  for  ever :  the  cafe  wai 

•*  well  debatbcf  at  the  baf  and  t^e  bench,  arid,  at  length,  judg- 

**  meut  was  given  for  the  plaintiffs  {  for  it  ,was  unanimouily 

^'  a^rted,  ifha't  by  t'he  foVmer  judgnicnt  the  plaintiff  was  barn^d 

**  as  to  the  n&icn  df  the  xbiil^  (tha  is  to  fay;  from  having  any 

•'  ifti6h  as  admihiflfrirfor :   but  that  as  he  then  in  truth  wai 
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Alfd*  there  is  rio  (JUielfiotl  but  tliat  if  a  man  pniltakes  his  decla* 
rarfion,  ahd  Jihe  defendant  demurs  and  has  ji\d^ment,  the  j^lain* 
tllF  m^y  iet  it  riglit  ill  a  fecohd  a(£iion.  1  ^ioa.  207.  Ltpping 
xnSKedgeztnn^ 

K  ap^eats  in  tTic  prcfeiit  Cafe  diat  trover  has  been  brought  for 
the  eonverfbh  df  tiilf  #oods  taken  in  execution,  and  that  th^ 
jury  have  determined  that  thi  plaintiffs  have  no  right  to  iliio(6 

Soods ;  and  if  they  have  no  right  to  them,  they  liave  no  right  to 
\^  prciduce  thereof,  or  td  the  monty  for  which  they  were  fold  ; 
it  ft  cleair  therclbt-e,  thit  the  plairiliHs  have  no  right  tcf  this 
a^Vion  ;  .iti  thefbhner  afi^ion  the  judgment  is  on  record  that  th$ 
pledntifs  idi  eafiont  pet  breti,  jM  6dni  indefiiu  die,  they  fiiall 
nev^r  come  ag^n,  but'  ^t  for  <^er  bairred. 

Judgrti^t  for  the  defendant  per  tdidrn  curiam. 


Sanderibn  vet^  B^er  end  Mulin  fherifli  of  liOndbA'  «Biick.  R<p. 
andMiddtefex.    C.  B.  '^*-^-^- 

npRESPA'SS^  for  bteakih J  aH*>hferinjj  the  plaintiff's  ware'-  Trefpafsw'fi 
*    hmiftt  in  Envk-lfn!^,  keepirtg'  poflbmoti  th^feot,  and  faking  «"•»«" 
his  good*;  tnfcd before* Lort  t»iSf  JtrfHce i>/Cr<y,  verdja  for  ^Zff^Xt 
fhi^^iarhttiff,  Amli^iigcd.  uking'the 

.  goodtoiA. 

iL&Kii  of  the  goods  of  8  .'by  bi^baaUSI^  appn  the  ibcri/F*f  warraat  opnn  a  j^  fmim, 

X  3  The 
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£A  flicriff  it        The  cafe  upon  the  evidence  oi   fafts  at  the  trial  was,  Thalth^ 

aafwerible      pj^j  niiS Saunaer/oH  is  an  auftioneer,  and  having  goods  in  his  ware- 

n^'JlZni^ir  ^^ouk  to  be  fold  by  auSion,  publiflied  a  catalogue  thereof  for 

for  the  adof  falc  in  May  1771  ;  that  one  Boiland  a  (herifF's  officer  having  a 

hiiEaiCff.--    warrant  from  the  flieriffupon  an  execution  o{  Jieri facias  againft 

w  »aiem  **"    one  Bcavor  at  the  fuit  of  one  Pricey  thereupon  feifed  the  faid  goods 

akf'iBter  it  ii     of  the  phaintiff  Saunderfon^  fuppofing  the   fame  were  Bcavor's 

ti^^tcttCxrj  g^ods,  which  they  were  not,  as  was  proved  at  the  trial ;  that 

i^oaw/cog.   on  the  31ft  of  Afay,  Boiland  took  away  the  goods  which  were 

aidofi  by  the  proved  to  be  of  the  value  of  gdo/.  and  upwards,  locked  the  door 

iheriffofthc   of  the  ware-houfe,  and  took  aAvay  the  key  thereof. 
a£li  of  tht  ;        .  ^  ^ 

jtckwortbr.        That  on  the  ift  of    June  the  plaintiff  went  to  the  flieriff'j 

K^mfe.  1.        office,  whcTe  he  found  Mr.  Frith  clerk  to  the  under-fheriff,  and 

S^**?  tfi^iii     ^^^"  ^"^  there,  in  writing,  demanded  all  the  goods  (fo  wrong,- 

cafe  i  and  the    fuHy  fcifed  by  Bollafid  the  officer)  to  be  returned,  and  that  if 

maes  there       they  werc  not  returned  he   [the  phintiS  Saunderfon']  wouW  fue 

^rlu^t^Sa     ^^^  ftieriffs,  whereupon  Mr.  Frith  then  told  him  the  (heriffs  had 

alfi  fToodiate   fufficient  fecurity  from  Boiland,  and  that  he  [Frith]  did  not  care. 

▼.  Kn^cbbuU^  Frith  alfo  faid,  "  This  fellow  Boiland  "has  been  often  guilty,  I 

^^B^u^    "  ^^  S'^^  ^^  ^^  caught,  but  we  have  fecurity."     The  defend- 

15*0, 156.]      ants  ga:ve  no  evidence  at  all  at  the  trial  ;  and  in  fumming  up 

the  plaintiff's  evidence  to  the  jury,  the  Lord  Chief  Juftice  told 

them,,  that  if  they  were  of  opinion  that  the  (heriff  had  recognized 

the  aft  of  Boiland^  they  ought  to  give  their  verdift  for  the  plain« 

tiff  which  they  accordingly  did,  and  faid  they  were  of  opinion 

that  the  flieriflf  had  recognized  the  aft  oi  Boiland;  the  Lord  Chief 

Juftice  was  fatisfied  with  thC'verdift. 

It  was  moved  by  Serjeants  Bur  land  and  tt^alier,  that  the  ver- 
dift was  unfupported  by  the  evidence,  and  that  the  ftieriff  was 
not  anfwerable  m  an  aftion  of  trcfpafs  vi  et  armis,  for  afts  done 
by  his  officers  or  bond-bailiffs,  and  they  cited  2  Roll.  Abr,  552. 
{OJ  pL  g.  "  If  the  (heriff  makes  a  warrant  to  the  bailiff  of  a 
*'  franchife  to  take  the  goods  of  a  man  in  execution,  and  he  mif- 
"  takes  the  goods,  and  takes  the  goods  of  anotlicr  man,  the  bailiff 
"  is  the  trelpaffer,  and  not  the  (heriff."  And  pi.  10.  Hid.  '*  K  a 
"  man  be  arrefted  by  the  bailiffs  of  the  (heriff,  and  thereupon  he 
"  fheweth  to  them  ^Juberfedeas  to  difcharg^  hina^,  and  the  bai- 
*'  liffs  refufe  it,  ancf  afterwards-  detain  him  in  prifon,  ye  fliall 
••  have  falfe  impri((>nment  again(l  the  bailiffs,  and  not  againft 
I'  the  (heriff.**  They  alfo  cited  Laxcock\  cafe.  Latch  187,  where 
It  is  faid  the  (heriffs  (hall  be  fined  or  amerced,  and  fhall  anfwer 
in  damages  to  the  party  for  the  mifdeineanor  of  the  under-(heriff, 
but  he  (hall  not  be  iraprifoned  or  indiftcd ;  from  whence  they 
argued  that  trefpcifs  vi  et  armis  in  this  cale  will  not  lie  againft  thje 
high-(herilf,  becaufe  the  j  udgment  in  that'trefpaj's  is  quod  capidtur. 

Where* 
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.Whereupon  the  court  made  a  rule  to  fhew  caufe  why.  the  vcrdift- 
Ihould  not  be  fet  afide;  and  a  new  trial  granted. 

Serjeant  Ddw  for  the  plaintiff  asainft  a  liew  trial — I  ncv^r 
knew  this  obje^ion  tnade  before;  we  notion  I  have  always  en- 
tertained  upon  thii  fubjefi  is  this ;  a  flieriff  appoints  his  aailifit 
or  officers  to  do  the  aas  which  the  flieriff  himfelf  is  bound  and 
obliged;,  by  li'k,  to  do ;  he  takes  fecurity,  both  by  bond  and 
oath  from  the  officers  to  indemnify  himfelf,  and  if  the  King's 
fubje£ls  are  hurt  or  injured  by  the  wrongful  aQs  or  trefpaffes  of 
fuch  officers,  they  muft  refort  to  the  flieriff  himfelf  to  be  repaired 
in  damages  for  fuch  wrongs  and  trefpaffes.  Thefe  bond-bailiffs 
for  bum-bailiffs]  are  the  mod  abandoned,  and  wicked  fet  of 
men,  therefore  the  flieriffs  always  take  lar^e  and  ample  fecurity 
jfor  their  good  behaviour,  but  if  the  flieriff  himfelt  is  not  an- 
ifwerabie  in  damages  for  trefpaffes  committed  by  them  under 
colour  of  their  o(m:e,  fuch  fecurity  feems  vain  and  nugatory.  If 
it  was  once  Univerfally  underlipod  that  the  high  flieriffs  are  not 
anfwerablr,  by  law,  for  trefpaffes  committed  by  their  officers  in 
the  execution  of  the  flieriff  s  warranto,  this  would  very  much 
tend  to  the  breach  of  the  peace,  and  endangering  men's  lives  f 
for  if  an  officer  fliould  have  a  warrant  to  take  S.'s  goods  in  exe- 
cution, and  he,  wilfully,  or  by  mifiake,  feifed  the  goods  of  A. 
in  lAai  cafe,  if  A.  knew  that  the  flieriff  was  not  anlwerable  for 
the  trefpafs.  A,  would  moil  probably  refift  the  officer  with 
force,  the  peai^e  would  be  broken,  and  lives  might  be  in 
'dangen 

Laicock^s  cafe  in  luffch.  187.  h  not  applicable  to  Mr'j;  thai 
was  a  fpecial  adion  upon  the  cafe,  agaihll  the  under-flieriff  for 
returning  upon  a  latitat^  non  fft  inventus;  which  Uhtat  was  de- 
livered by  the  plaintiffs  to  tlie  under-flieriff,  ivhen  the  defendant 
therein  named,  was  in  the  prefence,  view  and  company  of  the 
under-flieriff;  fo  that  it  is  there  faid  an  adion  againft  the  high 
Iheriff  laid  for  ah  efcape,  and  that  he  fludl  anfwer  for  his  under- 
flieriff  dviily,  not  criminatty. 

The  cafes  in  2  RoL  Air.  551.  pi*  p£3  10.  are  no  liiofe  to  the 
purpofe  than  Laic(Kk*s  cafe;  the  firft  of  thvfe^^  pL  g.  is  the  cfafe 
of  the  bailiff  of  a  franchife  who  isuiot  appointed  by  the  flieriff, 
therefore  if  that  officer  miftakel  and  feiles  one  man's  goods  in- 
ftead  of  another'is,  the  flieriff  is  not  liable ;  the  other  cafc,^/.  10. 
is,  if  iifuptrfedeas  be  fliewn  to  the  flieriff  *s  bailiff  to  difcharge  a 
tnan  whom  he  has  arretted^  and  the  bailiff  afterwards .  detains 
him  in  prifon,  falfe  imprifonment  lies  againft  the  bailiff,  and  not 
againft  the  flieriff;  but  thi&  cafe  does  not  reach  the  prefent  cafe 
at  bar,  for  here  the  under-flieriff  has  ncognizcd  the  trefpafs  done 

*4  by 
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by  BvH/Md,  and  has  toM  the  pbintifFtbat  the  Aeriffhad  fecurkf, 
and  the  plaintiff  might  do  what  he  pleafed. 

3crj^Qt  Glynn  on  the  fanje  fidie  for  the  plaintiff— This  h  Itef- 
4»r&  (qk  lalsiQg  goods  a^kiio^^edgied  to  he  the  propeity  o(  ifae 
plaixuiS;  and  not  of  Jfc^or  tlte  ddfendant  named  in  BMmd'B 
warrant ;  it  was  a  queftioa  pot  to  the  jiiry  by  my  LoidL  Chief 
Jujticej  whether  they  helie\'ed  this  a£l  of  Boilind  was  not  an  a& 
recognize  J  by  the  (hcriff;  Mr.  FrUk  the  clerk  aOied  as  under- 
ftenl^  a«Kl  peaking  for  tho  (heriiT  adpptts  tl«e  Ss^  he  £t^s  d  b 
mdifl&^ietit  to  the  ft^iifi^  becaufe  (f^.ys  li<;:)  *'  We  have  indeiK- 
**  nity/'  Witfcthis.qu^ion  put  hy  n^y  Lord  Chief  Juftice  to 
the  Jury  the  maiier  was  left  to  tliein,  and  they  beiag  of  opinion 
that  the  (heriff  had  rtcoMniztd  \k\Q  a^  of  Bf^Uand^  have  givea  theiF 
verdift  ^cordingly,  woiich  is  d):ci&ve. 

The  high  (heriff  muft  be  anfwerabie  in  damages  for  die  txef- 
pfii(fi»  committed  by  liif  officers  m  tlie  execution  of  warrants ;  for 
if  this  tnaHer  was  toi|$iiid  upoB  any  other  ground^  it  would  be 
pregnant  with/great  niifchief' indeed  \  That  great  publii^^  olficer 
the  high  ihtemfT  mud  be  a  peribn  refponTihle  to  the  King's  fub<> 
je6^  in  fortune,  tifc.  and  the  law  <k>th  not  prefume  i\y^  hyjmrr 
I^Kfistp  beper(pns  anfwerable,  wlto  are  (in  general)  the  moft 
idiaadoned  wicked  fct  of  men  living ;  and  if  ci)e  fteriff  was  rtCH 
So  be  anfwerable  for  their  trefpafles  mthe  e.Heci4tton  of  w^rraiit9» 
a.dgor  would  be  opened  to  plunder  and  iHpiii^  by  ihefe  bailiffs 
who  would^  whenever  they  thought  fit  (as  in  the  prefcnt^  caffi) 
icife  and  take  away  tlie  goods  of  one  man  indcad  of  another's. 
JLnidecd  if^I  (as  a  privati»:pcr:ibn)  was  to  command  my  fenviint  to.  do 
a  latvitul  9^i  \S^?9^i^\  ^^  diilrain  the  goods  of  A.  and  he  wjong^- 
fully  takes  a  diftrefs  of  the  gbod^  of  B.  I  ihould  not  be  anfweraUe 
fvr  my  fervani's  mifdoing;  l^ut  in  the  cafe  of  a  publick  ofiicen, 
die  high  iherifF»  who  delegates  perfoivfi  to  a6t  for  lum  in  his  owji 
office,  muft  be  anlWeraMe  perionally  in  damages  for  trclpaties 
dpne.  by  thpfc  perious.in.  the  cvjcutioiiof  his  office,  for  fudi 
perfons  aQ  by  the  flieriff's  power  and  pubjick  authority. 

There  are  many  cafes  wlic're  a  mailer  is  anfw'^erablc  for  the 
wrong  done  byjiis  fervant ;  thefervants  of  a  carman  ran  over  a 
boy  in  the  Are^ts  andniHimeil  him  by  negligence,  an  action  was 
brought  agajnft  the  mafter,  and  the  plaintiff*  recovered.  The 
jfjervajits  ot  A  with  his  cait  run  againft  the  cart  oiB.  in  which 
there  was  a  pipe  of  Sack^  and  overturned  it^  whereby  tlie^ar^ 
wa^fppiled,  and  ran  into  the ilreet,  an  a£kion  was  brought  againft 
tlie- mafter,  and  held  good  by  ifo/^  Chief  Juftice.  i  Zd.  /^a>w7i^ 
739*  ^^4>  ^^5*  ^^  a£lion  lies  againft  the  mafter  of* a  (hip,  boat 
or  b^uge^  for.  the  unflulfully.  or  negligently  fteeringtherieoi  by  the 

fervant, 
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fervftnt,  whereby  any  daouige  is  doflis  K>  the  perfbn  or  propeitybf 
ftootker;  many  other  ittnilar  cafes  ihere  are,  where  the  mifter 
muft,  by  law,  be  aafwerable  dznlh  for  the  d£k  of  his  fervanl, 
^therwrie  ^rett  mifehkf  to  tk)g^puilkk  would  enfue:  the  (alet]r 
of  thepobltck  ts  much  caficerned  m  the  prefent  queftion. 

Serjeant  Burland  for  the  defendants-^No  cafe  hath  been  eked 
to  (hew  that  trtfpafs  vi  tt  armis  will  lie  againft  the  fheriff  in  the 
pvtfiuit  cafe ;  and  iYmfubfifweni  r^coffUtimi  b}F  Mr.  Frkh^  the  un- 
der^flieriff 's  derlw  wiU  not  nuJce  the  defendaat's  anfwerable  a 
t3Pcff€ifs  fit  Hmrmis.  I  fubnut  k  (with  deference)  to  (he  court; 
that  AQ  inaa  i«  anfwesi(>le  in  t^^pq^  tfi  et  arms  iW  an  aS  done 
by  hkJirvaMt  or  dgpuiy^  who  a&  conlrary  to  the  coramaitd  an4 
ttdior  o£  hiijn^^  or  primdfsl.  ^ 

Hcsre  k  a  wacrani  or  aulhonty  to  BUkmd  to  tadie  the  goods  of 
^  but  he  wvoiigfuUy  takes  the  foods,  .of  it.;  the  flieriff  is  no 
maie  anfwerable  than  if  &?//sit^  had  not  takea  any  man's  goods 
4t  alt;  k  might  as  well  be  faid^  that  whatever  trefpafs  this  Sd^ 
iand  conunks,  the  iheriff  (hall  be  anfwerable  to  his  ma(ler. 

lean  fieeno  difiemice  betweenthe  cafeiif  a^^^rj^and  his  hmhjjf^ 
and  mm^tr  and  YiMjervant ;  the  mafter  of  a  hackney ^oachmaa 
er  a  carter  ia  notaniwerable  in  tre/pttfs  vi  et  amds^  for  injuries 
done  bv  the  /ervant.  "  If  my  fervant  \^thQUt  my  notice  puts 
"  my  oeafts  into  the  land  of  another,  my  fervant  is  the  tref- 
* '  paflcr^  and  not  I,  becaufe  by  the  volunUty  potting  in  the  cattle 
*'  iherc  without  my  a(rent,  ne  gains  a  fpecial  pfx>perty  for  tits 
*'  time^  and  fo«  to  this  pui^fe,  they  are  hb  cattle.  2  AolL 
*\  Aki\  553.  CQJ pL  1.*'— *— Svppofc  a  bailiff  breaks  open  the 
door  of  a  man's  houfe  to  arreft  htm,  or  to  take  his  goods  in  exe« 
•utkoi,  die  (heiiff  in  fuch-a  cale  niiould  not  be  a  trefpalfer^  but  the 
officer  htm&lf:  only.^^And  if  a  bailiff  arrefis  a.  flrange  pcrfon 
not  Aamed.in  dbe  writ,  falfe  imprifonment  lies  againfi  the  bailiff 
only^  not  againft  the  (heriff^ — **  In  UU*  44  Mz.  B,  R.  the 
*'  cafe  was«  tfaatjQtn  the  fzdday  oi  7ufy  ajcaptus  aJ/aiis/kctMnJum 
••  was  delivered  inffoUmm  to  Ae  (heriffof  uim^nd^,  who  made  '    . 

**  a.  warrant:  to  his  bailiffs  the  iame  day,  and  afterwards,  alia  on 
"  the  fame:  day,  there  cajne  to  the  Iberiffa7ie^r^ifakf«  upon  a 
**  writ  ofi^ror«  of  which  the  bailiffs,  havingno.  notice  look  the  dew 
"  fendant's  body  whoefcaped,  and  afterwards. the  bailiffs^  havting 
"  notice  of  theyii^^ii^a^  retook  him;  and  thereupon  trefiMiu 
"  and  imprifonment  was  brought,  and  adjudged  maintainnei 
^*  MoarcSyj.pJ.  g2i.    Print  vcdui  Mington:*' 

Where:  the  (heriff  is  anfwendiJe,  the  bailiff  is  not  liable  in  the 
iame'fort  of  aSion ;  if  the  bailiff: pennits  an  efcajpe,  or  the  un* 
der.flieriff  makes  a  falfe  return  of  a  writ,  the  high^ieriff  is  only 

liable 
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liable  to  an  adion  for  the  efcape^  or  for  the  falfe  rdum,  for  li 
is  the  efcape  and  falfe  return  of  the  high-Qieriff.— £ajr^c^*j  cafe 
ia  Latch.  187.  when  confidered,  is  a  cafe  iir  point  for  the  de- 
fendant, and  fhews  that  trtfpafs  vi  et  armis  does  jiot  lie  againft 
the  high  fiieriff,  for  the  judgment  in  trefpafs  vi  tt  armis  is  quod 
rapiaiur,  but  thai  cajt  ^s,  the  high-flieriff  fliali  not  be  impri* 
foned  for  the  zSi  of  his  officer. 

t'^or  a  tort  or  Wrdng  in  the  execution  of  procefs;  the  Uhder- 
Cieriff  or  officer  who  does  the  wrong  is  only  anfwerable. — If 
the  demandant  in, a  writ  ol  entry  fur  dffafin^  delivers  a  writ  of 
fummons  theretipoa  to  the  under-flicriff  of  the  county,  and 
afterwards  he  doth  fummon  ihe  tenant  upon  the  land  accord* 
ingly,  and  notwithftanding,  doth  not  return  the  writ^  an  aflion 
upon  the  cafe  may  be  brought  againft  the  undcr-fhcriff,  if  the 
jplaintiff  pleafes,  for  perhaps  the  flierifi*  had  no  notice  thereof; 
and  it  may  be^  that  th^  under-flierifT'^hath  taken  the  fees  to  exe- 
cute  the  writ,  i  RolL  Air.  94.  ('It J  pL  4.  adjudged  inter 
Marjh  and  AJlrey.  Cro.  Eliz.  175.  5.  C.  1  L^on.  146.  S.C.— 
S»n  if  a  warrant  upon  a  feri  facias  to  levy  a  debt  at  the  fuit  of 
7.  S,  be  dire6lea  to  an  under-bailifF  of  a  Lbcrty,  and,  he  by 
lorce  thereof  levies  the  debt  and  afterwards  conceals  the  writ, 
and  doth  not  ihake  any  certificate,  thereof,  an  a3ion  upon  th^ 
cafe  lies  againft  the  under-baihfF^  becaufe  that  he  hath  done  a 
perfonal  tort.     1  Roll.  Air.  $4.^/.  5. 

The  cafe  of  Cooper  et  al\  ajjignees  of  Johns  a  bankrupt  ^  verfui 
Oiitty  and  Blachfion  ftttrijff's  of  London^  i  Burro.  20.  wai 
trover  for  goods  of  the  bankrupt  lawfully  uken  in  execution, 
Btidfold  ^  the  Jhenffs  after  they  had  notice  0/  the  bankruptcy ^ 
and  that  toe  goods  were  the  property  of  thr  afjignees^  which  was 

adjudged  a  tonverfion  by  the  flieriflfs. The  times  and  fafts  in 

that  cafe  are,  that  on  the  5th  of  Dtcember  ai7^3f  one  Godfrey 
bbuined  judgment  in  C.  B.  againft  the  faid  Johns  ;  and  on  the 
fame  day  (5th  December  1753)  execution  upon  that  judgment 
was  taken  out  againft  his  goods  by  Godfrey^  and  the  goods  feized 
by  the  ftierifFs  under  it;  that  Johns  committed  the  acl  of  bank- 
ruptcy  4th  December  1753,  and  on  the  8th  of  the  fame  Decern^ 
her  a  commiffion  of  bankruptcy  was  taken  out  againft  him ;  and 
on  the  \tryfame  day  the  commiffioners  ejcecuttd  an  aljignment  t 
and  afterwards,  on  the  28th  of  December,  a  bill  of  J  ale  of  the 
goods  was  made  by  the  ftieriffs. — ^ ^The  qucftion  was.  Whe- 
ther the  affignecs  could  maintain  trover  againft  the  ftierifis  (who 
executed  this  procefs  under  a  regular  judgment  and  execution)  fof 
leizing  the  goods  under  2^  fieri  facias  iflued  otit  and  executed 
pfier  the  aft  of  bankruptcy  was  committed,  and  felling  them 
after  t]iic  affi^nment  was  -executed.     And  per  totam  curiam^  the 

aflioa 
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a£lion  was  held  maintainable,  and  they  gaye  judgment  for  tbb 
plaintifis. 

1  agree  with  my  brother  Glynn  that  the  iheriff's  delegatioh 
of  bailiffs  and  officers  to  aft  for  him  in  his  office,  is  like  other 
delegations,  and  that  if  a  fervant  of  a  carter,  by  driving  un- 
fkil^lly,  negligently,  or  wilfully,  overturns  or  injures  the  coach 
or  carriage  of  another  perfon,  the  mailer  of  the  carC  is  anfwer- 
able  in  an  aftion  of  trefpafs  upon  the  cafe,  but  not  in  trefpafs  vi 
€t  armis. — »-: — I  admits  if  the  Oieriff  had  made  a  return,  he  would 
have  been  anfwerable  in  trtfpajs  vi  ct  armSi  becaufe  all  peribns 
any  way  concerned  in  fuch  trefpafs  are  principals < 

Lord  Chiet  Jufticc  Dt  Grey-^Do  you  [brother  Burland']  cbn* 
tend  that  no  recognition  of  this  faft  of  Bouand  hut  a  return  of  the 
ivrit  will  fix  the  iheriff  as  a  trefpaffer  vi  tt  armis  ? 

Serjeant  Burland^-Frith  the  under-(heriff*s  clerk  faid,.  "  Thxi 
'*  fellow  Bolland  has  been  often  guilty  of  faults,  I  am  glad  he^ 
"  is  caught,  but  we  have  fecurity;"  fthat  is  to  fay,J  1{  Bolland 
has  done  any  aft  to  affeft  the  flieriff,  tne  flieriff  has  lecurity,  thit 
muft  be  Friih*s  meaning ;  if  the  flieriff  himfelf  had  faid  the  fame* 
it  would  not  have  made  him  liable  in  an  aftion  of  trefpafs  vi  ei 
armiSi  and  no  faying  whatever  of  an  under-flieriff  can  nlake  thtf 
high-Iheriffperfonally  liable  ipthat  aftion« 

Serjeant  Walktr  of  the  fame  fide  for  the  defendants — Spoke  to 
the  fame  effeft  with  Serjeant  Burland. 

Ctfi/W  Juftice — As  to  the  recognition  by  the  Iheriff,  cited  4  A. 
Jlit.  317.  where  it  is  faid^  that  **  by  the  common  law  he  that 
•*  receiveth  a  trefpaffer,  and  agreeth  to  a  trefpafs  after  it  be  done. 
*'  is  no  trefpaffer,  unlefs  the  trefpafs  was  done  to  his  uft  ox  for 
"  his  benefit^  and  then  his  agreement  fubftquenty  amounteth  to  a 
••  commandment.'' 

Serjeant  Dat^f— cited  Saunders  versus  Powell*  1  Keb.  693. 
where  it  is  faid  by  Twijden  Juftice,  that  trover  or  trefpafs  will 
lie  againft  the  flieriff  in  a  cafe  like  this  at  bar ;  and  a  Keb.  352. 
*'  h fieri  facias  was  to  levy  the  goods  of  Dawfon  ;  and  the  bailiff 
.*'  by  virtue  thereof  tpok  the  goods  of  one  Lutterell^  as  the  goodi 
*'  of  Dawfon'^  and  after  returns  ntdla  bona  of  Dawfirik^ 
*•  whereupon  trefoafs  was  brought  and  a  recovery  had  againli 
"  the  high-flieriff,  which  [as  was  faid]  is  impoffible,  for 
"  only  the  under-flieciff  himfelf  is  fubjeft :  fed  nan  allocatur^ 
**  for  the  high.flieriff  is  chargeable  in  trefpafs,  and  the  retivn 
"  oi-nu/la  bona  will  not  alter  tne  cafe,  having  no  influence  on 
••  Lu(terell'$  goods.    Apd  Bro.  Office  and  Officer^  pL  %a.  is, 

3  *•  Ai^f 


.'*  AS^fa,  ffaot  Aie  aA  of  the  under-flMiff  «r  fcw  itpmv  m  At? 
".name  of  the  fher iff  (hall  charge  the  flieriff;  and  for  their 
**  afls  the  flieriff  Ihall  be  amerced  and  none  other,     a  EJ.  4* 

jodgment  of  G^mU  Juftice-^I  Mil  of  opinion  thiit  tny  L^rd  Chief  Juftic^  did 
ckeooort,  yery  rigivi  io  leafving  it  te>  the  jury,  with  tWs  qpn^ftion,  t»* 
"  wbetber  they -were  of  opiiii%>fi>  eKat  the  ftittftff  had  recognized 
''  fbe  aa  of  BhUand,'*  The  fheriff(or  the  und^r^t^riflf  Which 
is  the  fimie  in  thii  ate)  imkes  a  warrant  to  the  ^offirer  to  ciJLe 
;lhe  goods  of  A.  in  executioiii  and  he  ft'vr^  the  g6ad»  of  fl)^ 
plaintiff;  jFniA  the  tiAdef-^rtfT't  detk  has  notite  het^bf 
given  to  him  by  the  plaintiff  in  writings  who  alfo  at  the  fame 
time  demanded  the  floods  to  b^  reAorl^df  to  him,  buC  i^fteiK(  of 
4»rdering  ikai  to  be  doile,  fritk  (as  k  fe^Ms  to  me)  Aiad^  a  joke 
of  the  bufmefs  ;  I  confider  fritk  as  Handing  in  th<^  place  of,  tfnd 
reprefenting  the  very  perfons  of  BaAer  and  Martin  the  (heriffs 
Ihemfelves,  and  f^rtik  QOt  ordering  the  goods  fo  wirongttsliy 
•lakento  be  reftorfed  immediately  to  tti€  plvimilf,  the  (hefif^  (rrovti 
that  time  became  principals  iu  the  trtjfmfs  by  i^ognisii^  the 
aBtoiBoUancL 

If  Frith  had  made  any  doubt  whether  the  goods  fei  2<(d  w^e  /Jhf 

"^  fropttty  of  the  piaptiff  or  not*  it  w«  tlie  chity  of  him  and  the 

flieriff  to  have  made  an  inquiry  by  a  j'iry,  under  a  Writ'of  pra^ 

frietate probanda :  but  inflead  of  doing  this  he  tells  the  plaintiff 

ihey  have  gtit  fecurity,  and  feeins  to  be  quite  cai^lefs  dbont  the 

matter ;  I  am  clearly  of  opinion  that  Chis  was  an  adoption  of  the 

faft  by  the  flieriffs  themfelves,  and  upon  this  ground,  alone  the 

•  [&*  D«f.  plaintiff  is  intitled  to  hate  judgments*    The  crfe  in  ft  Kti.  352. 

J*^^^  ^    (»  StS.  copy  whereof  I  htfve  fcen)  is  i\rt£i\y  in  point,  that  hr/i 

ihen,2  A^  ^i  ^  arms  well  lies  in  this  cafe.    This  is  not  a  new  notioh, 

for  it  is  laid  down  by  HaiHkford  [Juftice  C.  iB.]  13  Hen.  4.  ^. 

0.  b.     "  That  if  I   bring  a  writ  of  debt  mind  J.  A.    'in 

**  which  a  capias  iffueth,  if  the  flieriff  by  cofour  of  thi^  Writ 

taketh  a  man  named  B,  C.  he  fliall  have  a  writ  oifalfc  int- 

pri/infkeni  againft  the  flieriff,  and  not  againft  nie ;  but  if  fo 

be  thai  I  come  to  die  (beriff  with  the  fathe  writ,  arid  inferM 

'**  faiiii  that' J.  C.  is  the  fame  petfon  againft  whom  the  writ  ih 

^  fuedi  and  becaufe  of  that  certifitation  the  flicHff  takes  him, 

V  he  may  have  a  writ  ^tftdpr  imffifanment  againft  the  flieria 

**  and  tne,  or  ag^nft  die  flieriff  aionei''    to  which  ThtfrnnH; 

^Chief  Juftice  a  £.]  accorded^  add  faid  that  thii  Was  law. 

Something  has  been  thn>wn  out  touching  the  flferiff's  lisbi* 
iiif  io^aitfmrn9lttl(r,*aadil0l  mminoHth'  for  the  afts  d  hia 
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officers,  ti^  ^oc^  q^an  tUm  t^  ihariff  S9  pot  liabU  to  tn 

4eputy,  as  one  perfcMi. 

Blackjlonfi  Jufticc — ^The  jury  h^yc  found  the  faft,  that  tJjc 
fherifF  recognized  the  a£l  of  Bolland:  but  if  they  had  not  found 
thai  i^  I  (hauld  bay^  ^tiOM^bt  tbt  ibrndS  wa^  anfwerabhe  in 
an  a£lion  of  irefpafs  xd  ct  armis  for  the  a6l  of  BoUand  his  of* 
ficer,  ihe  law  looking  upon  the  fheriflF  and  all  his  officers  as  one 
perfon ;  he  i$  to  look  to  his  officers  that  they  do  their  duty*  for 
if  they  tran^reb  bf  U  aniWeia^e  to  tbe  patty  injured  by  fucb 
tranfgreffion,  and  his  ofBcerf  aire  anfwerable  over  to  him.     a 

K^b,  ^52.  is  in  point,: 7-Therc  is  a  difference  between  majlcr 

mAJervant^  but  a  (heriff  and  all  his  officers  are  confidered,  in 
cafes  like  this,  as  one  p^ij^.-rTW-**  la  cUbi^  [to  compel  the  de- 
**  fendant  to  appear, J  the  fterMP  diftrained  J.  B.  where*  the 
^*  name  of  the  aefendant  was  71  B» ;  there  7.  J},  ihall  have  his 
••  remedy  againft  the  (heriff,  et  hoc  vidttur  fT^iys  Brooke]  hy  gene^ 
"  ral  aaion  oj  irefpafs :  bm  wbexe  be  fcrves  the  writ  truly, 
**  and  embezzles  it,  or  makes  a  falfe  return,  videtur  xki'^a  an 
*•  aQion  upon  the  cafe  lies.     Bro.  Trefpafs^  pL  135.  cites  19 

Nares  Juftice— I  am  of  the  feme  opinion  whh  my  brothers 
Gould  md  Blackfione,  Frith  fliould  have  (aid  he  would  do  his 
beA  endeavour  10  get  tbe  g^oda  i#ftoaPcd  ta  the  plamliff,  i( 
they  were  hii  property,  an4  ought  tQ  have  told  the  plaintiff  Tq 
yimu  bo  demanded  the  fame. 

I  have  fcx  a  long  tii&e  thougbl,  tbtt  ^^/Ms  and  impnfomm$ 
yrell  lie  aoaiait-  die  (heriff,  fov  fi«^iii  2^  falfe  imprifonnent 
coBiituUea  by  bis  bailiff  in  the  execution'  of  DreeoTs.  iro'.  Tkef> 
pdfs^pL  og.  n  Hen.  4, 90,  gi.vide  Dalton's  Office  of  Sherijfs^^^. 
cap,  121.  I  know  of  three  a£lions  of  trefpafs  a^nft  the 
iberlff  in  cafin  6f  this  kind;  Tykn  vttfiift  JMnfim,  B.  K.  trii^  at 
StafordiTL  1764  was  imprifonmaU  agaGiM  the  ilie^iff;  the  writ 
and  warrant  was  io  take  tbo  party  plaintiff  in  the  county  of 
Warca/itr^  and  the  officer  took  him  m  tbo  county'  of  Stano^i^ 
infiead  of  Worceft^^  there  waa  a  vevdiS  for  die  pbimiSl  although 
I  obje^ed  that  the  action  did  not  lio  agaii^ft  the  flieriff,  but  omy 
againft  the  bailiff;  I  remeinber  a  finikur  caib  trie4  beiSare  Lom 
Chief  Jufticc  Wxlmot^  who  was  of  opinion  the  a£tion  well  laid 
a|ain(t  the  ffiieriff ;  I  alfe  remember  a  third  adion  of  the  (Wbc 
kind,;  fo  thaib  in  prafiiict  |^  i»  clear  tbait  mjfnfimmm^  lies  again  A  ^ 
tOi^Oiiniflv  £^tl»aftofhu.lBiliff. 
'     ^^  Lord 


818  TfiiNiTY  Tbrm  12  Geo.  III.  1772. 

Lord  Chief  Juftice  De  Gr^ — I  am  of  the  fame  opintbn  I  was 
9t  the  time  of  the  trial  of  tois  caufe,  that  the  aflion  well  lies 
againft  the  defendants  the  flicrifl&.  And  therefore  the  rule  to 
ibew  pauie  whv  there  (hould  not  be  a  new  trial  muit  be  diC* 
f;barged«     Ana  it  w^  difcharged  accordingly. 
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Allen^  qui  tam,  &c.  ver/us  The  Inhabitants  of  the 
Hundresd  of  Kirkton.    C.  B; 

Ina^eciaia.  A  CTION  upon  the  fiatute  of  the  oth  of  Geo.  i.  c.  2e. 

^ opon  the  -tX  ijy  ^jg  plamtiff  jlllcn   qtn   tam,   (3c.   againft   The  inha^ 

oS«.  I.  bitants  of  the  Hundred   of  Kirkton,   to    recover    fatisfa6lion 

c  ftft.itwai  and  aniend^  for  the  damages  he  had  fuflained,  by  the  fetting 

*"**il'*!^*^**  fire  to  two  {lacks  of  oat$»  which  in  the  declaration   is   laid 

pfihepiiS?  ^^  ^*^'^  hctn  fdomoufly  conmiitted  and  done  by  fome  perfon 

tiff  were  fet  or  perfons  unknown  to  the  plaintiffi  which  he  lays  Xor  his  damage 

cnfiieyViW-  ofaog/. 

lathottgh  it  '       Upoxi  the  trial  of  this  caufe  at  the  laft  aflizes,  it  was  proved  ta 
"  "  --     -  ~        •     laft  the 


per, 

thereby  to 

^ntwmiaw'  the  valuc  of  i7o/.  and  every  other  requifite  being  proved  accord* 
^J^L  ing  to  the  aa  of  parliament,  the  jury  found  4  vcrdift  for  the 
s  Black.  Rep,  plai;itiff,  spid  gave  him  170/.  damages. 

And  now  Serjeant  Forfter  moved  in  arreft  of  judgment,  and 
objefled  th$it  the  declaration  was  bad ;  becaufe  it  was  alledged 
therein,  that  the  fetting  fir^  to  the  jlacks  of  oats  was  cQmmiuiBd 
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and  iont  fdonioufly^  but  it  is  not  alledged  that  it  was  done  »»<• 
lawfully  and  mabooiifly^  which  are  the  yery  words  in  il\t  JIatuie 
J'dl.  1.  which,  being  ^,  very  penal  law,  ought  to  be  literally 
purfued,  for  it  makes  many  acls  capital  offences,  which  were 
no  more  than  trefp^lfcs  or  civil  injuries  before  the  making  of 
the  ftatute  ;  ^nd  he  compared  it  to  the  flatute  oihtu  and  rry,  and 
cited  Hob.  139.  Norris  verfus  The  Hundred  of  Gawtry,  IJoy  21, 
Bateman  verlus  The  Hundred  of  Bandalls^  and  *iStran,  1247.  King 
verfus  The  Hundred  of  Bijhop^s  Sutton^  to  fliew,  that  tiiis  being  a 
penal  law,  the  very  words  of  the  ftatute  ought  to  be  purfued  in 
the  plaintiff's  declaration ;  an)d  that  the  word  felonioufly  is  not 
fufficient  without  the  words  unlazofully  and  malipovjiy ;  for  a  maa 
may  fet  fire  to  his  own  ftacks  of  oats  ftanding  in  his  own  land, 

if  he  thinks  fit,  but  this  is  no  offence  againll  the  ftatute. «• 

Serjeant  W^llicr  of  the  fame  fide,  fpoke  to  the  lil^e  effc6l, 

Serjeant  fiurland  for  the  praintiff— ^The  ftatute  doth  not  make 
ufe  of  any  technical  words  or  expreffions,  that  are  abfolutely 
pcceffary  to  be  inferted  in  a  declaratigoi  againft  the  Hundred  in 
this  kind  of  a6lion,  but  leaves  the  plaintiff  to  alledge  and  prove 
^uo  ammo  his  ftacks  of  oats  were  fet  on  fire;  here  he  has  alledged 
in  his  defclaration,  and  proved  at  the  trial,  to  the  fatisfaftion  of 
the  jury,  that  the  fame  was  committed  and  don^  felonioufly^  and 
that  fact  which  was  committed/i/^w^i^^  was  certainly  done  ziriU 
fully y  unlawfully  and  maliciouffy^  for  doing  an  aft  felonioufly^  is 
doing  it  malo  animo^  viz.  witn  malice;  therefore  Sctjcslth  Burland 
.  concluded  that  the  declaration  was  perfe£lly  right ;  and  of  that 
opinion  was  the  whole  court,  and  gave  judgment  for  thq 
plaintiff. 

Batchelor  the  younger  verfm  Bigg.     C.  B, 

•T^HIS  was  an  aftion  of  trefpafs  againft  the  defendant,  for  Jn»«^on 
^    having  had  criminal  converfation   with  the   wife  of  'he  ^^^[^^*"* 
plaintiff,  wherein  he  declared,  that  the  defendant  with  force  and  criminii  coov 
arms,  on  fuch  a  day  and  year,  at  4'  in  the  county  of  B.  made  ▼erfttion,  thft 
an  aJfauU  upon  C.  the  wife  of  the  plaintiff,  and  then  and  there  ^IS^Jf^the 
debauched^  abufed^  and  camaUy  knez/S  her;  whereby  the  plaintiff  tiUi°were 
loft  the  comfort  and  fociety  ot  his  faid  wife,  ^c.    The  defendant  i'.  "»•  W. 
pleaded  the  general  iffue  not  guilty,  \vhereupon  iffue  was  joined,  ft^/*}j|["^^  ' 
which  was  tried  by  ^  fpecial  jury  before  Mr.  Baron  Perrot  fou  coftt, 
at  the  laft  fummcr  aflizes  for  the  county  oi  Buckingham  :  when  without  a 
a  yerdia  was  given  for  the  plaintiff,'  with  one  pound  eleven  ^"^^^  ^ 
ifhillings  and  fixpence  damages,  and  one  pouad  eleven  fliiUings  andir  the 
and  fixpence  cofts.  ftat.2i&i| 
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Forftcr  for 
j^ainftfiall 


Setjrant 
Wilfoa/br 
p'.aintiffi  for 
full  cofts. ' 


Stat,  of 
Gloucefter 
firft  gave 
fofti* 


In  mhntuU 
by  to.  43 

plalotiiOrmif 
be  depBie4 
offiUl 


The  pif/lea  being  returned,  and  brought  into  the  office  in  <>rder 
for  the  coils  to  be  taxed,  and  final  judgment  entered  thereupon ; 
all  the  proihonotarieft  were  of  opinion,  that  the  pjaintiflfwas  in- 
titled  to  bis  full  coils  upon  this  verdi£>,  notwithftanding  thfi 
damages  found  by  the  jury  were  under  the  value  of  forty  ihiU 
bugs,  and  accordmgly  Mr.  Prothonotary  Mainuanng  uxed  coRa 
d€  tfurtauitio  to  thirty *two  pounds  and  upwards. 

,  Whereupon  Mr.  Serjeant  f^rfler  on  behalf  of  the.  defendant 
moved  to  iet  afide  and  vacate  the  taxation  of  coils  de  incrtmetUo^ 
alledgingthis  was  an  adion  of  trefpafs,  aflauh  and  btfttery»  and 
thai  the  judge,  at  the  trial  of  the  cauie,  not  having  certifiecl 
under  his  hand  upon  the  back  of  the  record  that  an  aiTauh  and 
battery  was  fufficiently  proved  according  to  the^/i/.  sa  (3  23 
Car.  2.  r.  ^•fe3.  136.  the  plaintiff  ihall  no«  recover  or  obcittB 
more  coils  of  fuit  than  the  damages  io  found  ihall  amount  unto ; 
and  that  if  any  more  coils  in  any  fuch  adion  ihall  be  awarded, 
the  judgment  ihall  be  void,  and  the  defendant  is  by  the  fiiid^«« 
HU$  acquitted  of  and  from  the  fame,  aud  may  have  his  a6tion 
againft  the  plaintiiF  for  fuch  vexatious  i'uits,  and  recover  his  da« 
mages  and  cofts  of  fuch  his  fuit,  in  aiiy  ^f  the  courts  of  recorcl 
at  WfflminfleT.  Whereupon  tlie  court  iuade  a  rule  to  ihew  cauCt»  . 
why  the  taxation  of  coils  Jt  incmmenlo  fiiould  not  be  fet  aiide  ; 
and  Mr.  Juilice  Gauld^  at  the  fame  time,  defired  Serjeant  Fdrfier 
to  Ipok  into  the  cafe  oiCocke  verfus  Sayet.     2  Burro,  755. 

Serjeant  Wilfon  for  the  plaintiflf,  upon  ihewing  caufe,  alledged 
that  by  the  ila^ute  of  Gloucijitr^  6  Ei.,  \.  c,  1.  (which  is  the 
firil  ilatute  Concerning  cofts)  the  plaintiff  is  well  intitled  to  hit 
full  cofts  in  this  cafe,  unlefs  fome  fubfequent  ftatute  hinders  or 
prevents  him  ;  for  it  is  provided  by  this  a£l,  that  the  demandant 
may  recover  againft  the  tenant  the  cofts  of  his  writ  purchafed, 
together  with  the  damages,  and  that  this  aft  ihall  hold  place, 
10  al!  caies  where  the  party  is  to  reco\*er  danwges.  So  that,  in 
dil  cafes  where  damages  wei^  recovered  before,  or  by  this  a£l,  the 
plaintiff  fliall  recover  bis  cofti  a)fo:  this  was  the  original  of  full 
cofts,  or  coAs  dt  incr£Muni0. 

The  firft  ftatiHe  made,  for  preventing  or  htndertng  ptainttffi 
from  recovering  coils  in  particular  cafes  is  the  43  ESz.  caff.  6. 
Ji3.  t.  intitled  an  ad  tor  avoiding  trifting  and  frivolous  fttrts  in 
law  in  her  Majeily's  cooits  at  Wi^mtnjhr^  whereby  it  is  enafied, 
**  If  upon  any  anion  perfonal  to  be  brought  in  any  of^her  Ma*- 
^  jcfty's  courts  at  JVyimimfier^  not  being  for  any  title  or  intereft 
^  •£  lands,  nor  coac^ming  ibe  frecKeM  and  inheritance  of  any 
**  lands,  nor  for  any  battery,  it  fliall  appear  to  the  jnd^ges  m 
.«  die  fame  court,  and  fo  fignified  or  fct  down  by  the  juilices 
2  ••  be. 
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••  before  whom  the  fame  (hall  be  tried,  that  the  debt  or  damages 

•'  to  be  recovered  therein,  in  the  fame  court,  (hall  not  amount  to 

*•  tlie  fum  of  forty  (hillings  or  above,  that  in  evfery  fuch  cafe  the 

••  judges  and  juftices  before  whom  any  fuch  aftion  mall  be  pur fued, 

**  fhall  not  award  for  cofls  to  the  party  plaintiff,  any  greater 

**  or  more  cofts  than  the  fum  of  the  debt  and  damages  fo  re- 

•*  covered   (hall   amount   unfo,  but  lefs  at   their"  difcretions." 

This Jf at.  of  43  Eiiz.  has  been  frequently  taken  in  common  con- 

fideration  (I  do  not  (ay  in  legal  or  judicial  proceedings)  to  have 

given  the  judges  an  authority  to  certify  in  order  to  intitle  the 

plaintiflF  to  mil   cofts;    but  the  cafe,    upon  well  confiderin ?  Bot  it  hath 

this  ftatute,  is  juft  the  reverfe ;  for  the  plaintiff  will  have  his  full  ?*^  ^"  P'*^ 

cofts  in  all  cafes  in  which  he  before  had  them  by  the  Jlatuie  of  *"*"•• 

Gloucejiety  unlefs  the  judge  certifies  upon  the  43  Eliz.  to  prevent 

his  having  cofts ;  but  as  the  judges  never  certined  upon  the  43 

Eliz.  it  had  no  effeft  at  all ;  for  although  the  fuit  was  frivolous, 

and  the  plaintiff  recovered  lefs  than  forty  (hillings  daniages,  yet 

he  had  flill  his  full  cofts  upon  the Jlatute  of  Gloucefter^  and  could 

only  be  deprived  of  them  by  a  certificate  of  the  judge  upon  the 

43  Eliz.  fo  the  prefent  cafe  is  clearly  not  within  iht  Jiat,  43  Eliz. 

here  being  no  certificate. — And  it  appears  from  the  cafe  of 

Rseves  and  Builfr,  Gilt.  Hep.   105,  196.  that  there  had  never 

been  any  fuch  certificate  fincc  the  making  of  that  ftatute.     See 

alfo  GilL  Hijl.  C.  Pleas,  210. 

As  Hicjiat.  43  Eliz.  c.  6.  was  never  put  in  execution,  it  gave  In  what  cafet 
rife  to  the  62  Q  23  Car.  2.  c.  g.  fcS.  136.  which  is  in  thcfe  ^^^JfJ^^^jf '* 
words,  viz.  **  And  for  prevention  of  trivial  and  vexatious  fuits  fufuofti  un- 
"  in  law,  whereby  many  good  fubjefls  of  this  realm  have  been  left  the  judje 
**>  and  daily  are  undone,  contrary  to  the  intention  of  an  aft  made  *****  cerufy. 
'*  in  the  forty-third  year  of  Queen  Elizabelk  for  avoiding  in- 
••  finite  number's  of  fmall  and  trifling  fuits  commenced  in  the 
**  courts  at  Wcjlminjlcr ;  be  it  farther  enafted  for  making  the 
«*  faid  law  etfeSual,  that  from  and  after  the  firft  of  May  1671, 
•*  in  all  anions  of  trefpafs,  a  (fault  and  battery,  and  other  per- 
•'  fonal  aftions  wherein  the  judge  at  the  trial  of  the  caufc  (hall 
*'  not  find  and  certify  under  his  hand  upon  the  back  of  the  re- 
•*  cord,  that  an  a(fault  and  battery  was  fufficiently  proved  by  the 
•*  plaintiflF againft  the  defendant,  or  that  the  freenold,  or  title 
"  of  the   land   mentioned  in  the  plaintiflF's    declaration    was 
*•  chiefly  in  queftion,  the  plaintiff  in  fuch  aftion,  in  cafe  the 
**  jury    (hall   find   the  damages     to    be    under  the    value   of 
•*  forty   (hillings,  fhall   not  recover  or  obtain  more   cofts   of 
"  fuit  than  the  damages  fo  found  (hall   amount  unto:  and  if 
•*  any  more  cofts  in  any  fuch  aftion  (hall  be  awarded,  the  judg- 
•*  ment  (hall  be  void,  and  the  defendant  is  hereby  acquitted  of 
•'  and  from  the  fame,  and  may  have  his  aftion  againft  the  plain- 
Vul.  IIL  X  "  tiff 
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"  tiff  for  fuch  vexatious  fuits,  and  recover  his  damages  and  colls 
••  of  fuch  his  fuit,  in  any  of  the  faid  courts  of  record." 

It  is  true  that  immediately  after  the  making  of  the^a/K/#- 

22  G?  23  Car.  2.  c.  9.   the  judges,  upon  confultation  with  the 

prothonotariesy  feemed  to  be  of  opinion,  that  this  llatute  ex* 

tended  to  other  aSions  f  becaufe  the  words  "  other  ptrfonal  actions** 

are  therein  mentioned)  betides  thofe  of  aflauh  and  battery,  and 

a)&ions  of  trefpafs  qiAore  claufum  fregit^  as  appears  from  the 

cafe  of  the  Earl  of  Pembroke  and  Wtjiall^  3  Keb.  121.  which 

was  in  HiL  24  Car,  ^  B,  R.  ai  little  above  a  year  after  the 

making  that  flatute;   and  alfo  from  the  cafe  of  Claxton  and 

%  *    Laws^  which  was  in  Mich.  25  Car,  2.    fomeihing  above  two 

years  after  that  ftatute  was  made.     But  tince  the  25  Car,  2.  it 

has  been  the  conftant  uniform  refolution  of  the  courts  at  Wejl^ 

Theftat.  of    mififter^  that  the  Jiat.  22  &  23  Car.  2.  c.  9.  /e^.  136.  was  not 

**c**\(S[*  ^^  be  extended  to  other  aihoris^  but  to  be  confined  to  a£lions  of 

136,  only       (^auU  and  battery^  and  trefpafs  quare  clauf urn f regit ^  as  appears 

extendi  to       irom  the  cafe  of  Smith  and  Batterton  in  Sir  Tho.  Raym.  487. 

Iffa^t'^a       Sir  Tho.  Jones  232.  and  2  Show.  258.  B.  R.  which  was  "  tref 

battery,  and     "  ^^  quare  vt  et  armis,  the  defendant  flung  down  certain  ftalis 

trefpiff  fmari  ««  of  the  plaintiff  in  the  market  place  oi  Highworth  in  Com. 

€lsufimfregit.  «<  lym^^     Upon  not  guilty  pleaded,  verditl  was  found  for  the 

"  plaintiff,  but  damages  were  given  under  405.  and  upon  the 

•*  fecohiary\  refufmg  to  ux  cofts  as  being  a  cafe  within  82  £? 

••  2^  Car.  2.  c.  g.Je3.  136.  it  was  moved  by  the  plaintiff's 

"  counfel  that  the  cofts  might  be  taxed ;  and,  upon  debate,  it 

••  was  refolved  by  the  whole  court  that  the  plaintiff  fhall  have 

*'  his  ordinary  cofts,  becaufe  the  ftatute  (hall  be  intended  to 

"  reach  only  to  fuch  aftions  in  which  the  freehold  may  ap* 

"  parently  come  in  debate ;  but,  in  this  cafe  the  a£lion  is  not 

"  quare  c/aufumjregit,  but  only  for  deftroying  a  chattel,  and  the 

"  freehold  cannot  come  in  debate,  any  more  than  If  a  man  (hall 

*'  take   his  fword  out,  and  run  a  coach-horfe  into  the  guts, 

•'  whereby  he  died,  and  the  owner  (hall  bring  an  a£kion  vi  et 

••  armis  for  it,  and  recover  under  40J.  damages,  yet  he  fliall 

'  "  have  his  full  cofts." 

Mnburne  The  cafe  of  Mlburne  verfns  Reade,  Trin.  17  G?  18  Geo.   2. 

Tnn^i7  &  '  ^'  ^'  ^^^  ^^  aftion  of  trefpafs,  wherein  the  plaintiff  declared 

i8Geo.».     that  the  defendant,  with  force  and  arms,  did  make  an  affault 

in  C.  B.         upon  the  plaintiff,    in  the  parifti  of  A.  in  the  county  of  Ai?r. 

thumberlandy  and  did  there  beat,  wound,  and  ill  treat  the  plain* 

tiff,  fo  that  his  liffc  was  defpaired  of,  and  did  then  and  there 

^Ifo  obftruft  the  plaintiff  from  getting  coals,  and  the  coals  of  the 

plaintiff  then  and  there  found  took  and  carried  away,  and  other 

coals   to   the   value  of  lol.  trod   upon  and  (boiled,  and   one 

llandard  of  the  plaintiff  there  lately  ere£lcd,  and  one  roller  fixed 

thereon 
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tliercoii  of  the  value  of  lOOJ.  did  take,  break  and  pull  down, 
and  other  goods  and  chattels  of  the  plaintiff,  to  the  value  of 
lo/.  did  take  and  carry  away.  There  was  another  count  vary- 
ing very  little  from  the  firft.  Upon  not  guilty  pleaded,  tnc 
jury  found,  that,  of  all  the  premifes  laid  to  the  charge  of  the 
defendant  he  was  guilty,  except  as  to  the  taking  away  the  goods 
and  chattels  in  the  declaration  mentioned,  and  affelfed  the  da- 
mages to  the  plaintiff  by  reafon  thereof  to  ^j.  ;  and  as  to  the 
taking  away  the  faid  goods  and  chattels  they  found  the  defendant 
not  guilty.  Upon  this  verdift  there  was  no  certificate  of  the 
judge,  that  the  affault  and  battery  w%s  proved,  or  that  the  free- 
hold  or  title  was  in  queftion. 

And  the  queftion  was,  whether  the  plaintiff  fhould  be  intitled 
to  full  cods,  his  damages  being  found  to  be  under  40J.  and, 
whether  the  cafe  was  within  the  Jlat.  22  G?  23  Car.  2.  c,  g.JiSI. 
136?  That  if  it  was  within  it,  the  plaintiff  was  clearly  not  in- 
titled  to  cofts,  becaufe  the  judge  who  tried  the  caufe  hath  not 
certified  as  that  (latute  requires. 

The  plaintiff  having  had  his  full  cofts  taxed  by  the  prothono- 
lary,  the  defendant,  upon  motion,  obtained  a  rule  for  the  plain- 
tiff, to  (hew  Caufe  wny  fuch  taxation  fhould  not  be  fet  afide, 
upon  this  ground,  that  the  plaintiff  is  not  intitled  to  full  cofts, 
his  damages  being  under  40J.  and  the  judge  not  having  certified 
Upon  iht JiatuU  22  ii  23  Car.  2.  c.  g.Jia.  136. 

*  Lord  Chief  Jufticc  Willes^  in  giving  his  opinion,  faid.  That  by 
\SxeJlat.  oi  Gloucejler,  6  Ed.  i.e.  1.  the  plaintiff  MMourne  was 
intitled  to  hif  full  cofts,  unlefs  fome  fubfequent  ftatute  hindered 
or   prevented  him;    that,   with  refpeft  to    the  ^a/.   43  Eliz. 
c.  G.Jiff.  2.  the  plaintiff  muft  ha^ve  his  full  cofts  in  all  cafes 
in  which  (before  that  ftatute)  he  had  them  by  the  ftatute  of 
Gloucefter^  unlefs  the  judge  certifies  upon  the  43  Eliz.  c.  6. 
to  prevent  his  having  cofts ;  but  that  there  never  had  been  any 
fuch  certificate  upon  the  43  Eliz.  fince  the  time  of  the  making 
thereof,  which  occafioned  the  making  the  flat.  22  £?  23  Car,  2.  Stt  t  Wlifoa 
c.  g.fea.  i^6.—WilUsC\i\tl  Juftice  further  faid,  That  it  was  J3j^^f^|f^«^'» 
true,  that  immediately  after  the  making  of  ihejlat.  22  &  23  Car.  ^certificate* 
2,  it  feemcd  to  be  the  opinion  of  the  judges  and  officers  of  the  upon  4 3 
courts  at  IVeflminJier^  that  that  ftatute  extended  to  other  aftions  ^'**** 
bcfides  thofc  of  affatdt  and  battery^  and  aftions  of  trefpafs  quart 
claufumf regit ^  from  *^Ktb.  121  G?  247.  But  that  ever iince,  about 
the  2jth  year  of  Car.  2.  it  had  been  the  conftant  and  uniform 
refolution  of  the  courts  at  Wejlminjltr^  that  ihitjlat.  22  £?  23 
Car.  2,  c.  g.feS.  136.  was  not  to  be  extended  to  other  aftions, 
but  to  be  confined  to  aftiohs  of  affault  and  battery  and  trefpafs 
quarc  claufumfregit.     Tho.  Raym.  487.     T.  Jones  232.  2  Show.- 

Y  2  258. 
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258. — But  he  (Chief  Juftice  ini/es)  faid,  that  the  rcafons  given 
in  fome  books  tor  taking  cafes  out  of  the  J/a/,  22  tf  23  Car.  2. 
were  idle,  as  that  there  was  (UJlruBion^Jpoiiation  of  a  chattel,  cnr 
afportavit  of  a  chattel,  that  this  fecmed  to  fhew  an  endeavour  in 
the  judges  to  find  out  reafons  for  taking  cafes  out  of  that  {latute, 
and  becaufe  they  could  not  find  good  ones,  they  were  willing  to 
give  any;  for  (he  faid)  thdijpoliation  or  afportavit  of  a  perfonal 
chattel  could  not  amount  to  evidence  that  the  title  of  the  land 
was  in  queftion,  which  was  requifite  to  be  certified  to  bring  the 
cafe  within  the  Jl at.  22  fi?  23  Car.  2.  This  was  all  that  was 
cited  (by  Serjeant  Wilfon)  of  the  cafeofAi7^ttr«<f  and /?tfj^^,  upon 
the  debate  of  the  cafe  at  bar ;  but  as  the  Reporter  flatters  him- 
felf  that  the  reft  of  what  Lord  Chief  Juftice  tVilUs  and  the  other 
judges  faid  in  the  cafe  of  Milburne  and  lif.aJe,  may  not  be  dif- 
pleafing  to  the  reader,  the  Reporter  will  here  fet  the  fame  down 
in  the  very  words  he  took  it. 

The  late  Chief  Juftice  Wilks  proceeded  to  give  his  opinion  in 
the  cafe  of  Milburne  and  Readc^  as  follows,  viz. 

Th«  fround  "  In  giving  my  opinion  in  this  cafe,  that  the  plaintiff  Mil- 
i^Jk^ wu*  •  ^"'■^^  is  intituled  to  full  cofts  without  a  certificate  from  the 
opinion  in"  *  j"^g^  "P.^"  the Jlat.  22  &  23  Car.  2.  I  do  not  at  all  rely  upon  an 
Milburne  oftortavit^  OX  the  fpoHation  of  a  cliattel,  but  lay  them  quite  out 
wr/SaReade.  ot  the  cafe.  What  I  rely  upon  i$,  that  the  plaintiff  in  no  caft 
where  the  damages  are  under  40J.  needs  the  certificate  of  a  judge 
to  iniitle  him  to  full  cofls^  hut  either  in  aSions  of  affauu  and 
battery^  or  trefpafs  quare  claufumfregit^  which  is  the  ioundaiion 
of  the  judgments  in  the  cafes  of  Venn  and  Philips^  1  Salk.  208. 
(cited  in  Gilb.  197.)  and  Thompfon  and  Berry  in  C.  B.  Pafch. 
7  Geo.  2.  on  both  which  cafes  I  found  my  felt ;  the  judges,  in 
neither  of  thofe  cafes,  paid  any  regard  to  the  fpol^ation  or  afpor^ 
tavit;  in  Venn  and  Philips,  the  court  would  not  go  upon  the 
afportavit  of  the  hay,  for,  of  that  the  defendant  was  not  found 
guilty ;  nor  would  they  go  upon  the  fpoliation  or  deflruQion  of 
the  fheep,  as  appears  from  the  reafons  they  give  in  the  cafe, 
which  are,  that  that  ftatute  extends  only  to  fuch  cafes  where  the 
judges  can  certify,  and  they  can  certify  only  in  affault  and  bat ^ 
tery,  and  trefpafs  quare  claufum  f regit ;  for  the  22  £?  23  Car.  2. 
as  to  all  other  cafes  but  thofe  two,  leaves  them  upon  the  43 
£/?z.  thinking  M^z/  ftatute  effeftual  enough  as  to  them;  now 
after  the  flat.  22  G?  23  Car.  2.  the  plaintiff  cannot  have  fuil 
•cofts  (where  his  damages  are  under  40J.)  in  affault  and  battery 
and  claufum  f regit ^  unlefs  the  judge  certifies,  purfuant  to  the 
aft.  But  as  to  all  other  aftions  perfonal,  wherein  there  can  be 
no  certificate  upon  the  22  tf  23  Car.  2.  as  debt^  affumpfit,  trover^ 
trefpafs  for  fpoiling  his  goods,  or  taking  his  goods,  ^c.  they  (ball 

be 
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be  confidered  out  of  the  Jlat.  22  £?  23  Car.  2.  and  in  fuch  cafes 
the  plaintiff  (though  his  damages  are  found  to  be  under  40J.} 
Ihall  be  intilled  to  full  cofts,  by  \\\c  Jlat.  of  Gloucrjler ;  but  if 
the  judgQ  thinks  the  fuit  veiy  frivolous  and  vexatious,  he  may 
deprive  the  plaintiff  of  the  benefit  oi  the  Jlat  uU  ofGloucepr,  by  ^{^^l^^^l'"'' 
certifying  under  the  43  EJiz.  by  which  the  plaintiff  will  be  in-  the  firft  judge 
titled  to  no  more  cofls  than  damages,  and  to  lefs,  if  the  judges  whocertificd 
think  fit ;  and  I  hope  that  rood  jJatute  will  be  put  in  ulc,  as  I  **"^^5^3d 

.  Ill  1*  T-  ^       '  11*  ofEliz.  to 

have  led  the  way  by  certilying  upon  it  very  lately.  deprive  plain. 

tifi' of  cofts. 

The  next  ffatute  concerning  cofls  is  the  8  £?  9.  ?F*.  3.  c.  10. 
fcEt.  4.  which  for  preventing  wilful  and  malicious  trefpalTes 
enafls,  that  in  all  aftions  of  trefpafs,  wherein  at  the  trial  of  the 
caufe  it  fhall  appear  and  be  certified  by  the  judge  under  his  hand 
upon  the  back  of  the  record,  that  the  trefpafs,  upon  which  any 
defendant  fhall  be  found  guiltv,  was  wilful  and  malicious,  the" 
plaintiff  fhall  not  only  recover  nis  damages  but  his  full  colls  of 
suit ;  any  former  law  to  the  contrary  notwithflaiiding. 

T\i\%Jlat.  of  8  0  9  ^.  3.  r.  \o,  ft8.  4,  plainly  fhcws  that  the 
legiflature  did  not  underfland  ihe Jlat,  5/  22  G?  23  Car.  2.  in  the 
fame  manner  as  the  courts  of  law  did,  viz.  to  confine  it  to  two 
forts  of  anions,  but  that  it  extended  to  all  other  perfonal  atUons, 
for  the  8  W  9  ^K  3.  was  intended  only  to  relieve  in  the  very 
fame  fort  of  afl ions  as  the 7?-'^/.  oi  Car.  2.  did,  but  gave  cofls  Stat.  8^9 
upon  a  different  principle,  not  to  prevent  frivolous  and  vexatious  ^*s  ma^Je'to 
fuits  as  the  Jlat.  oi  Car.  2.  did,  but  to  prevent  wilful  and  mali-  prrventali 
cious  trcfpaffes,  and  that,  not  malicious  in  lands  only,  but  pf  all  ^  K"*!  *"^ 
forts;   and  if  the  legiflature  thought  the  Jtat.  of  Car.  T.  took  ^'['^2^7, 
away  cofls  from  no  trcfpaffes  befides  chiijum  f regit  and  ajfault 
and  battery,  thev  could  have  no  reafon  for  making  the  Jtat.  g  £s? 
9  W.  3.  c.  \o,  fe9.  4.  general,  and  to  be  extended  to  ail  tref-  . 
paffes;  but  in  order  to  reconcile  the  two  aftsof  parliament  there  ^"^  fomehava 
has  been  a  conflruftion  put  upon  the  latter,  which  I  will  not  ol^^^^J'Jjcnd* 
adhere  to;  which  is,  that  the  Jtat.  of  W.  3.  extends  only  to  to  i!'*I/««"  * 
claufumf regit,  and  that,  in  faa,  there  hath  been  no  certificate/^*^' .    •  \i^ 
upon  th2LtJiatute,  but  only  in  trefpafs  auare  claufum /regit,  though'  Chvr  juftice, 
the  ftatute  is  not  reflriftive,  but  fpeaks  generally  of  aU  trefpajjcs,  thought^coo* 
and  w^s  made  to  prevent  wilful  and  malicious  trcfpaffes ^^rw/fr^/Zv.  ttary. 
Bi;t  there  are  other  aftions  of  trefpafs  befides  that  oi  claufum  frt^ 
git,  wherein  I  will  grant  certificates  upon  this  ftatute  though 
none  were  ever  granted  before. 

Indeed,  in  aftions  for  taking  goods  and  chattelg  merely,  I 
will  not  grant  certificates  upon  this  fat.  of  ^F.  3,  for  the  ah- 
furdity  ot  it^  becaufe,  as  we  have  determined  that  the  fat.  2% 
&  23  Car.  2.  extends  only  to  clau/umjregit,  it  would  be  ridicu- 
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lous  to  certify  in  perfonal  trefpaffes,  becaufe,  then  the  plzuntifT, 
though  his  damages  found  exceed  not  j^os,  will  have  full  cofts 
upon  the  Jiatute  o/Gloucefter^  unlefs  the  judge  certifies  upon  the 
43  Eliz.  to  prevent  his  having  full  cofts  ;  and  the  cafe  in  which 
I  will  certify,  upon  the  8  £s?  .9  IV.  3.  c.  \o.  JetL  4.  (though  not 
a  trefpafs  qaare  claufum  frtgit)  is  an  a&ion  of  trcfpafs  for  a  t/^- 
luntary  and  malicious  ajjfault^  which  is  not  attended  with  a  bat- 
tcrv,  for  I  cannot  certify  upon  the  flat,  oi  Car.  2.  for  an  aiTault  * 
only,  but  I  muft  certify  by  the  exprefs  words  of  thatftatuU  that 
the  ajfault  and  batUry  was  Tufficiently  proved.  Suppofe  a  man 
draws  his  fword  and  twears  he  will  ftab  me,  and  makes  a  pafs  at 
me,  but  miffes  me,  in  this  cafe  I  do  not.  certify  upon  th^  flat,  of 
.  22  6?  23  Car.  2.  becaufe  there  was  no  battery;  but  I  will  certify 
upon  the  8  Wo  W.  3.  c.  lo.  feS.  4.  that  fuch  trcfpafs  or  affauU 
was  -wilful  andmaliaous^  and  let  the  defendant  deliver  himfelf 
from  cofts  how  he  can;  and  fuch  a  dangerous  affault  much 
better  defcnxs  a  certificate  upon  the  8  d^  9  W.  3.  than  many 
cafes  of  affault  and  battery  do,  upon  ih^  ftat.  of  22  &  23 
Qir^  2. 

I  fhall  only  take  notice  of  two  or  three  more  little  cafes  which 
do  not  come  up  to,  or  influence  the  prcfent ;  fuch  as  Comber, 
420.  Carth.  224,  225.  2  Vent.  180,  19.5.  Ail  thofe  cafes  arc 
plainly  within  the  fat.  of  the  29  d3^  2^Car.  2.  in  which  cafps  the 
plainti^^  could  not  have  more  cofts  than  damages,  if  the  latter 
were  under  40^.  except  the  judge  certified,  for  in  all  thofe  cafes, 
the  trefpafs  was  committed  upon  things, '  for  which  trefpafi  the 
title  of  the  land  muft  come  m  queftion,  for  thofe  cafes  were 
eitheryir  pulling  up  or  throzving  down  a  hed^e,  or  digging  the 
foil^  ox  flopping  a  water -courft  and  overfloxmng  the  land:  all 
which  are  trefpaffes  upon  the  land,  therefore  within  \S\eftat.  of 
82  0  23  Car.  2.  And  if  the  judge  would  not  certify  that  th# 
title  of  the  land  came  in  queftion,  the  courts  did  right  in  re- 
fufing  full  cofts.  The  two  cafes  in  2  Vent.  180,  195.  are  both 
claufumfregitSy  and  are  not  merely  perfonal,  and  that  is  the  rea- 
fon  Lord  Chief  Baron  Gilbert  went  upon  in  Butler  and  Rtexjes^ 
Gilb.  19^,  196.  wliich  was  folemnly  determined. 

Objeaionto  It  is  objefted  that  the  plaintiff  M/^i^m^  ftiall  not  have  full 
ftiU  coftt  in  cofts  in  this  cafe,  becaufe  part  of  the  verdift  is  within  the  flat. 
vaji^^Rttde.  of  the.22  J^  23  Car,  a.  and  that  therefore  the  judge  ought  to 
have  certified,  that  the  trefpafs  in  the  declaration  is  not  only  for 
taking,  breaking  and  pulling  down  a  ftandard  and  roller,  which 
are  perfonal  chattels,  but  alfo  for  an  affault^  battery  and  wounding^ 
and  the  defendant  is  not  found  guilty  of  breakings  (3c.  the  ftan. 
dard  and  roller  only^  but  is  alfo  found  guilty  of  the  'ajfault^  bai^ 
fery  and  wounding^;  and  though  the  breaking  the  ftapidard  is  out 
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©f  the^o/.  of  the  22  £^  23  Car.  2.  and  the  plaintiff  (hall  have 
his  full  cods  upon  that  without  a  certificate,  yet  the  ajfatdt^ 
balUry  and  wounding  is  exprefsly  within  ihcjlatute;  and  as  the 
damages  found  are  under  40J.  the  plaintiff  fliall  not  have  full 
cofts  unlefs  the  judge  certifies  that  the  ajfauli  and  battery  was  fuf- 
licienfly  proved  :  but  I  am  of  opinion  that  will  not  alter  the  Anfwer. 
cafe,  and  the  plaintiff  muft  have  full  cods  without  a  certificate 
notwithfianding  the  defendant  is  found  guilty  of  the  aJfaidt^  bat- 
tery and  wounding;  for  as  the  defendant  is  found  guilty  of  other 
things  in  the  declaration  for  which  the  plaintiff  is  clearly  intitled 
to  full  coils,  the  finding  as  to  the  ajfault  and  battery  mall  make 
no  alteration. 

It  is, further  objefted  that  the  trefpafs  of  breaking  the  flan-  adObjcaioa 
dard  and  roller,  is  fuch  a  trefpafs  whereon  the  title  of  the  land  jof»»i,*«>*» 
miffht  come  in  queftion,  and  fo  a  certificate  is  neceffary  to  carry  v«r/jReade. 
colls;  but  the  title  of  the  land  in  this  cafe  could  not  come  in 
queftion  as  the  ftatute  requires,  which  fays  that  the  plaintiff  fliall 
have  no  more  cofts  than  damages  where  the  damages  are  under 
40J.  unlefs  the  judge  certifies  that  the  freehold  or  title  of  the 
land  mentioned  in  the  declaration  came  chiefly  in  queftion  ;  now  AniWer.' 
this  trefpafs  upon  the  ftandard  and  roller  is  not  laid  to  be  done  on 
the/anrf  of  the  plaintiff,  or  on  any  particular  land^  but  generally 
in  the  parifti  of  A,  which  plainly  (news  that  the  title  ot  the  land 
could  not  come  in  queftion  as  the  ftatute  requires,  and  fo  out  of 
the  ftatute,  and  no  need  of  a  certificate  within  the  meaning  of  .  , 

the  ftatute,  and  it  would  be  impoffible  to  be  made  in  this  cafe, 
there  being  no- land  laid  in  the  declaration. 

As  to  tlie  cafe  of  breaking  flails  or  flandings  in  a  market,  the  Rtfin.  4S7. 
plaintiff  had  full  cofts  without  a  certificate,  becaufe  it  is  out  of  *  J?"'*^J* 
the Jiat,  22  &  23  Car,  2.  it  is  a  damage  to  a  chattel,  the  freehold  cuk  loi/ 
of  the  market  could  never  come  in  queflion  upon  fuch  a£lion, 
and  it  was  not  concerning  the  land ;    for  a  perfon  may  have  a 
right  or  licence  to  ereft  rails  in  another  perfon's  market,  or  foil, 
and  it  doth  not  follow  that  the  perfon  whofe  flails  were  broken 
was  owner  of  the  ground.     So,  of  the  ftandard  and  roller  in  this 
cafe. 

There  was  an  argument  ufed,  fuppofing  that  the  plaintiff  Argument 
could  not  have  full  cofls  in  this  cafe,  becauie  the  damages  are  ^^^  mcreafe 
found  to  be  under  40J.  unlefs  he  fliould  entitle  himfelf  by  a  pro-  ®^<**""*i'^ 
per  certificate,'  yet,  there  being  ?LWOunding  laid  in  the  declaration, 
and  alfo  found  bv  the  verdiS,  the  court  m^y,  upon  view,  &c. 
increafe  the  damages  to  above  40J.  and  then,  beyond  difpute,  the 
plaintiff  will  be  intitled  to  full  cofts  upon  the  ftatute  of  Gloucefter^ 
and  needs  no  certificate.     But  there  hay  been  a  cafe  in  1  Ld.  Anrwer. 
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Raym,  566.  cited  in  point,  where  there  was  a  wounding  laid  in 
the  declaration,  and  alfo  found  by  the  verdict,  yet  held  tliat  it 
would  not  carry  cofts;  and  the  rather  not^  for  two  reafons.  iJL, 
That  a  ztqunding  is  laid  in  every  declaration  of  j^tt//fl72(/^fl//^ry 
of  courfc,  and  it  is  not  niaterial  whether  the  verdift  finds  any 
thing  about  it  or  not ;  for  I  never  knew  in  my  praflic^,  that, 
upon  not  guilty  to  the  whole  count  of  ajfault  and  battery^ 
woundingy  (ic,  would  be  neceffary  to  find  the  defendant  not 
guilty  of  the  wounding-  A  mayhem  or  grievous  wound  is 
of 'courfc  thrown  into  declarations,  and  we  cannot  increafc  the 
damages  upon  a  general  wounding  in  a  declaration  and  verdift  ; 
befides,  where  the  damages  are  only  found  under  40 j.  the 
wounding  mud  be  inconnderable,  fo  that  /  lay  no  weight  at  all 
upon  the  wounding.  The  other  reafon  againft  the  wounding 
being  material  is,  that  the  judge  is  not  bound,  or  concluded  by 
'  the  verdift,  becaufe,  if  he  was,  there  would  be  no  room  for  a 
certificate,  but  the  power  of  certifying  is  left  to  the  judge,  let 
the  jury  find  what  they  will,  fo  that  the  damages  given  do  not 
exceed  40^.  and  as  the  judge  is  not  bound  by  the  jury's  find- 
ing a  battery^  no  more  is  he  bound  by  the  jury's  nnding  a 
wounding. 

1  found  my  opinion  upon  the  reafon  in  Salk,  208.  Venn  verfus 
Philips^  and  Thompjon  and  Berry.  Pafck.  7  Geo.  2  C.  B.  with- 
out regard  to  afportavit  ox  fpoliation^  which  is,  that  there  is 
no  cafe  within  ui^  fiat.  22  £?  23  Car.  2.  but  irefpafs  quare 
claufum  [regit,  and  a/fault  and  battery,  and  that  in  ail  other 
cafes  a  plaintiff  who  recovers,  upon  a  perfonal  a£lion,  damages 
under  40J.  is  intitled  to  full  colls  upon  the  ftatute  of  Gloucejtcr, 
without  any  certificate  upon  X^tftat.  22  G?  23  Car.  2.  unlefs  he 
is  prevented  of  that  benefit  by  a  certificate  upon  the  43  of  Eliz. 
c.  6.  therefore  in  my  opinion  the  plaintiflF  Mtiburne  is  intitled  to 
his  full  cofts. 

Abney  Juflice — I  am  of  the  fame  opinion  with  my  Lord  Chief 
Jullice. 

Burnet  ]uR\ce. — I  am  of  opinion  that  the  plaintiff  Afi/^tt/T?^ 
muft  have  full  cofts;  and  firft  I  fhall  ftate  the  verdift  and  fee  of 
what'  the  defendant  is  found  guilty ;  for  what  he  is  not  found 
guiUy  of,  muft  be  laid  out  of  the  cafe.  He  is  found  guilty  of 
the  ajjault,  battery  and  wounding^  and  alfo  of  treading  upon  and 
fpoihng  the  coals,  and  breaking  and /polling  the  ftandard  and 
roUer  of  the  plaintiff. 
In  wliat  cafes 

the  court  will  J  fhall  now  mention  the  wounding,  to  lay  it  out  of  the  cafe  ; 
ma^i!*^  it  is  true,  that  not. only  in  mayhem^  but  in  wounding  fpecially 
iWiifoas.  defcribed 
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dcfcrlbcd  in  the  declaration,  or  certified  by  a  judge,  or  made  out 
by  afiidavits,  the  court  have  thought  theiiifelves  intitled,  to 
increafe  the  damages,  but  this  is  laid  as  a  general  wounding, 
and  thrown  in,  oi  courfc,  and  as  to  increafing  the  damages,  that 
is  not  now  before  the  court,  for  there  is  no  application  about  it, 
and  therefore  muft  be  laid  out  of  the  cafe. 

•  The  whole  \vill  therefore  depend  upon  the  defendant's  being 
found  guilty  of  an  ajfault  and  battery^  and  oifpoiling  of  ptrjonal 
chattels^  upon  which  there  is  no  certificate,  although  the  da- 
mages found  arc  under  40J.  and  the  queftion  is,  whether  a  certi- 
ficate is  necelTaiy  to  intitle  the  plaintiff  to  his  full  cofts  ? 

The  firfty?^/.  is  the  43  of  Uiz,  r.  6.  and  by  thaty  in  perfonal  By  ftat.  45 
aflions  where  for  ajfault  and  battery ^  or  where  the  title  or  in-  Eii«.  in  what 
heritance  oi  the  laud  was  concerned,  the  plaintiff,  though  he  ^jy^f'^c- 
recovered  ever  fo  fmall  damages,  would  be  intitled  to  his  full  privedof  AaU 
cofts  upon  the  ftatute  of  G/t7i/f5^^r;  fo  he  would,  in  all  other  coftt. 
perfonal  aft  ions  if  the  judge  did  not  certify  to  deprive  him  of 
them;  but  the  judge  had  a  difcretionary  power  to  exclude  the 
plaintiff  from  full  cofts,  where  his  damages  were  under  40.f .  in 
all  perfonal  aftions  but  thofc  of  ajfault  and  battery^  or  where  the 
title  or  inheritance  is  concerned ;  for,   in  thofe,    he  cannot  cer- 
tify to  deprive  the  plaintiff  of  his  full  cofts  ;  and  though  no  cer- 
tificates have  been  granted   upon  the  Jlat.  a^  Eliz,  until  very 
lately,  viz.  one,  by  my  Lord  Chief  Juftice  JViiles,  yet  many  books 
take  notice,  that  fuch  certificates  might  be  granted.  2  Mod.  141. 
Styieman  verfus  Patrick.   The  rcafon  why  the  judges  have  always  Thcfrafm 
refufed  to  certify  upon  the  43  of  EHz.  has,  perhaps,  been,  that  why  this  fta^ 
as  caufes  were  very  injudicioufly  tried  in  inferior  jurifdiftions  in  ^^^^^  p'otla 
the  county,  the  courts  of  WtJl\mnJler  would  not  fo  far  jefent  the  ure. 
plaintiflF's  coming  into  IFe/lminJler-ka/l^  as  to  certify  upon  the  43 
of  Eliz.  to  deprive  him  of  full  cofts,  where  his  damages  were 
under  40J.  efpecially,   as  he  had  an  evident  right  to  fue  fome- 
where,  as  appears  by  his  obtaining  a  vcrdift,  as  they  thought  it  a 
law  too  fevere  to  confine  men  to  lue  in  the  county  courts,  where 
the  judges  are  frequently  fo  incapable  of  determining  property; 
however  the  defendant  was  intitled  to  a  certificate  upon  the  43 
of  Eliz.  to  deprive  the  plaintiff  of  full  cofts,  if  the  judge  in  his 
difcrction  fhould  think  the  cafe  deferved  it. 

The  next  Jlat.  is  the  22  9  23  Car.  2.  which  although  it  men-  Stat.  iifc  t| 
tions  not  only  aftions  oi  ajfault  4ind  battery ^  and  trefpajsy  \iyxt  ptJur  ^*'^'  *•  ^^^ 
perjonal  aSions  in  general,  yet  the  confiruftion  thereupon  has  Burnet  UIL 
been,  to  reftrain  this  ftatute  to  take  in  two  cafes  only^  which  are 
trefpafs  attar e  claufum  fregit^  and  ajfault  and  battery y  and  the 
fcafon  ot  fuch  conftruftion  was  this,  viz*  the  ftatuie  cnacls,  that 
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in  all  aQions  oi  trrfpafs^-  ajfault  and  battery ^  and  other  terfonal 
aQions^  wherein  the  judge  fliall  not  certify  an  ajfault  ana  battery 
fufficiently  proved,  or  that  the  title  of  the  land  did  come  in 

Jueflion,  there  dial  I  be  no  more  cofts  than  damages,  where  the 
amages  found  are  under  40i. ;  fo  that  ahhough  the  firil  words 
are  general,  yet  by  the  latter  words,  aftions  are  retrained  to 
fuch,  wherein  there  can  be  fuch  certifying  of  the  battery  or  the 
like.  Keble^  (though  an  inaccurate  reporter,  yet  a  tolerable 
hiftorian  of  the  law,)  proves  to  us  that  there  was  fome  doubt  in 
the  courts  Toon  after  this  aft  of  parliament  of  22  ^  23  Car.  2. 
3  Keb.  31.  Brown  and  Taylor^  was  an  aftion  on  the  cafe  fordif- 
turbing  the  plaintiff  in  his  common,  and  one  penny  damages, 
and  an  allowance  of  full  cofts  was  objefted  to,  there  being  no 
certificate  on  the  trial ;  but  the  objeftion  was  over-ruled;  for 
by  the  courts  "  it  has  been  refolved  by  the  major  part  of  the  judges 
of  England,  that  the  Jlat.  of  22  £?  23  Car.  2.  extends  only  to 
trefpys,  aJTault  and  battery,  and  not  to  aflions  upon  the  cafe,  or 
to  ajfumpjits  or  fuch  like;'*  but  this  book  doth  not  confine  it  to 
treipafs  quare  claufumf regit  in  words  ;  but  to  be  fure  it  is  to  be 
intended,  bccaufe  the  certificate  is  only  polfible  in  thefe  two 
cafes;  the  next  cafe  is  in  3  Keb.  121.  which  is  an  aftion  of  tref- 
pafs  for  brewing  the  plaintiff's  net,  and  there  being  no  certi- 
ncate  that  the  title  was  in  queftion,  and  no  title  in  the  decla- 
ration, the  court  refufed  to  give  more  cofts  than  damages  ;  this 
is  contrary  to  the  former  cafe  in  3  Keb.  31.  And  the  judges  by 
that  determined  that  the  Jiat.  of  22  &?  23  Car.  2.  was  not  con- 
fine^l  to  trefpafs  quare  claufum  f regit  only,  but  takes  in  other  per- 
fonal  trefpafles.  The  next  refolution  is  in  3  Keb.  389.  Orpwood 
verfus  Holden,  which  is  contrary  to  3  Keb.  121.  and  agreeable  to 
oKeb.  31,  The  next  cafe  upon  the  (ame  fubjeft  is  3  Keb.  469, 
Dicer  verfus  Stanton,  Jed  adjournatur.  After  thcfe,  comes  the 
cafe  in  T.  Raym.  487.  2  Jon.  232.  2  Sho.  2^8.  and  that  was 
quite  like  this  cafe,  the  trefpafs  was  laid  generally  in  the  parijh\ 
as  this  is,  and  not  fpecially  in  any  land  of  the  plaintiff,  fo  as 
to  bring  the  title  in  queftion,  and  the  court  held  it  out  of  the 
ftatute,  and  full  cofts  were  given,  although  there  was  no  cer- 
tificate; and  fince  that  cafe,  there  have  been  many  uniform 
judgments,  where  an  aSlion  of  trefpafs  of  a  perjonal  chattel  has 
been  held  out  of  the  Jlat,  of  22  &  23  Car.  2, 

A  trrfpaft  An  ob  jcflion  has  been  made,  that  in  this  cafe  the  caufe  of  aftion 

jiponaper-  ig  part  ot  it  xvithin,  and  part  of  it  out  oi  the  Jiat.  Car.  2,  Tho 
Motliirthli  ^^^^  ^«^  battery  found  by  the  verdift  is  clearly  tvithin  tho 
%%  ^  %3  Car.  llatute,  and  if  there  had  been  nothing  more  found  the  plaintiff 
P*  could  not  have  had  full  cofts,  unlefs  tlie  judge  had  certified  that 

'  •      *   the  ajfauli  and  battery  was  fufijciently  proved  ^  but  here  is,  befides 
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that,  a  trefpafs  found  upon  a  perfond  chattel^  which  is  clearly  out 
of  the  ftatutc ;  and  if  that  had  been  only  found  by  the  verdift, 
the  plaintifiF  would  as  clearly  have  been  intitled  to  full  cofts 
without  a  certificate,  although  his  damages  had  not  amounted  to 
above  4ar. 

And  I  am  alfo  of  opinion,  that  though  this  verdi6l  finds  one  juftlce  Bar-* 
trefpafs  within  the  llatute,  and  another  out  of  it,  yet  the  5*"',*  5^*^ 
plaintifiF  will  be  intitled  to  his  full  cofts  although  his  damages  have  ftUl  '^ 
exceed  not  ^s.  and  although  the  judge  hath  not  certified;  and  cofti. 
I  go  upon  this  foundation,  becaufe  fuch  a  con(lru3ion  will  be 
for  the  benefit  of  the  defendant ;  for  the  plaintiff  is  lefs  vexa- 
tious by  including  all  the  injuries  in  one  aftion,  he  might  have 
feparated  his  ca'ules  of  a£lion,  and  divided  them  into  two  fuits, 
fothat  the  defendant,  as  he  is  found  guilty  of  all  the  injuries 
muft  have  paid  the  .cofts  of  both  the  atlions ;  upon  one  aftion,  • 
without  a  certificate,  and  upon  the  other,  with  a  certificate; 
whereas  in  the  prefent  cafe,  he  will,  upon  our  conftruftion,  only 
pay  the  cofts  of  one  a6lion  :  in  the  cafe  of  Latrly  and  Fry^ 
Com.  Rep,  19,  20.  trefpafs  quare  claiifumfregit^  and  his  corn  ther^ 
growing,  cut  and  carried  away,  it  appears  the  caufc  of  aftion  was 
partly  within  the  fiatute,  and  partly  out  of  it ;  the  jury  found 
the  aefendant  guilty  of  breaking  the  clofe  and  cutting  tne  corn, 
but  not  guilty  as  to  carrying  it  away,  damages  10s.  there  was 
no  certificate  ;  the  court  refufed  to  give  full  cofts  for  want  of 
a  certificate,  becaufe  the  trefpafs  found  by  the  jury  was  within 
the  ftatute ;  but  after  feveral  debates  the  court  inclined  to  be  of 
opinion  to  hav£  given  full  cofts,  if,  befides  finding  the  defend- 
ant guilty,  of  breaking  the  clofe  and  cutting  the  corn,  they  had 
alfo  found  him  guilty  of  carrying  it  away ;  then  the  cafe  had 
been  exaftly  parallel  to  this  cafe  of  Milburne  and  Reade,  for 
then  the  jury  would  have  found  one  trefpafs  that  \%  within  tl^e 
ftatute^  and  another  trefpafs  out  of  the  ftatute, 

As  to  anions  of  trefpafs  quare  claufum /regit  for  digging  the 
plaintiff's  foil,  or  pulling  up  hin  hedge ^  ^c*  or  oversowing  his 
land,  thefe  being  injuries  immediately  to  ih^ freehold,  and  it  be» 
ing  polfible  for  the  title  of  the  land  to  come  in  queftion  in  fuch 
a3ion,  the  plaintiff  (hall  not  have  full  cofts  without  a  certificate, 
becaufe  it  is  a  cafe  within  the  ftatute,  and  whereupon  the  judge 
might  certify  that  the  title  of  the  land  came  in  queftion.  But 
.  if  the  plaintiff  had  declared  further,  as,  that  befides  the  break, 
ing  and  entering  the  clgfeand  pulling  up  the  hedge,  the  de- 
fendant AW  carried  it  away,  and  the  jury  had  found  him  guilty  of 
the  latter  as  well  as  the  former,  he  (plaintiff)  fliould  have  big 
full  cofts  without  a  certificate,  Qomyns  so*    The  pulling  up  tha 

hed^e^ 
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hedgfy  is  a  plain  injur)'  to  the  freehold^  but  when  it  is  pulled  up 
and  fevered  from  the  freehold,  it  ceafcs  to  be  part  thereof,  and  the 
owner  of  the  land  has  it  as  a  chattel,  in  which  cafe,  if  the  trefpaflcr 
carries  the  hedge  away^  or  burns  or  dejlroys  it,  all  thefe  are  pcr- 
fonal  injuries  and  out  of  the  (latute,  and  an  a£lion  will  lie,  as  in 
the  c^fe  of  fpoiling  any  other  chattel.  There  being  ^ifpoliation 
in  this  cafe  upon  which  the  party  might  have  brought  his  fepa- 
rate  a6lion,  and  have  recovered  full  colls  without  a  certificate,  I 
am  of  opinion  that  the  plaintiff  Milburne  is  intitled  to  recover 
his  full  cofts.  Here  ends  the  full  ftate  of  the  opinions  of  Lord 
Chief  Juftice  Willes,  and  Mr.  Juftice  Burnett  in  the  cafe  of  Mil- 
burne and  Reade,  with  whom  the  reft  agreed,  and  Milburne  had 
full  colls. 

Serjeant  Wilfon  proceeded  to  fhew  tliat  the  cafe  at  bar  ofBaiche* 
lor  verfus  Bigg  is  not  an  aftion  of  ajfault  and  battery  ;  for  though 
it  is  laid  in  the  declaration  that  the  defendant  with  force  and 
arms,  £s?r,  made  an  ajfault  upon  the  plaintiflF's  wife,  yet  the  words  • 
ajfault  2Lnik  force  ana  arms  are  mere  words  of  courfe,  and  only 
matter  of  form  ;  the  gijl  and  fubftancc  of  this  a6lion  is  the  criminal 
converfation,  and  is  fully  contained  in  thefe  words  of  the  decla- 
ration, viz.  that  the  defendant  debauthed^  abufedy  and  carnally 
^«^ry  the  plaintiff's  wife,  and  fo  was  the  opinion  of  ^.  R,  in  the 
cafe  of  Looke  verfus  Saycr.  Burro,  753.  Buller's  niji prius  28. 
the  court  fsfid,  the  gijl  of  the  aftion  is  the  criminal  converfatioit 
and  not  the  ajfault. 

Befides,  to  bring  the  cafe  at  bar  within  ihejlat,  of  22  fi?  23 
Car.  2.theremuft  have  been  a  battery  as  well  as  an  a/fault  laid  in 
the  declaration,  but  there  is  no  fuch  fa 61  tlierein  alledged  ;  and 
therefore  Serjeant  Wilfon  infilled  the  plaintiff  Batchelor  was  well 
intitled  to  his  full  colls  ;  and  of  that  opinion  was  the  wliole 
court,  who  difchargcd  the  rule  to  Ihew  caufe  with  cofts.  See  s 
Salk.  206.  Browne  verfus  Gibbons.  If  a  man  brings  trcfpafs  for 
beating  his  fervant  per  ^uodfervitium  ami/it,  this  is  not  an  aftion 
ofalTault  and  battery  within  the^fl/.  22  (3  2'^Cur.  2,  c.  g.  but  if 
an  a£lion  founded  en  the  fpccial  damage. 


Rackham  verfus  Jefup  and  Thompfon.     C.  B. 

d-'millla  npHE  ^XdinuS  Rackham  being  poffcffed  of  a  fmall  tenement 
right  to  cut  *  or  cottage  at  Theberton,  in  the  county  of  Suffolk,  and  an 
ruihes  on  a  inhabitant  there,  and,  as  fuch,  claiming  a  right  to  cut  down 
r^or'e^dt*  rufhes  (without  ftint  as  to  quantity)  op  a  certain  walle  or  com- 
which  defcn-  mon  there,  called  Theiertontommpn  or  Home  Common,  and  to  take 
dantt  carry  . 
away,  trorerliea.    [%ettbi  Record fMtft^.^iZ. J 

an4 
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and  carry  away  the  fame  for  his  own  ufe ;  employed  Rudd  and 
Farrow  as  his  fervants  for  hire  to  cut  down   ruflies  for  him 
there ;  who  accordingly  did  cut  down  and  mow  about  five  or  fix 
loads  of  ruflies  for  the  plaintiff*;  which  ruflies  fo  cut  down  for 
the  plaintiff*'s  ufe,  and  lying  and  being  upon  the  wafte  or  com- 
mon, the  defendants  took,  and,  with  carts  and  carriages,  carried 
away  the  fame,  and  converted  them  to  their  own  ufe ;  where- 
upon the  plaintiff*  brought  trover  againft;  the  defendants,  who 
E leaded  not  guilty  ;  and  iff*ue  being  joined,  this  caufc  came  on  to 
e  tried  before  my  Brother  Whitaker^  at  the  laft  fummer  aflizes 
held  for  the  county  of  Suffolk,  when  the  plaintiff*  proved  he  was 
an  inhabitant  of  Thcbcrton,  and  that  as  fuch,  claiming  a  ri^ht  to  Plaintiff  it  th^ 
cut  and  take  away  ruflies  on  Tkebtrton  Common^  he,  by  his  fer-  ^  proved 
vants,  cut  down  nve  or  fix  load^  of  ruflies,  and  that  the  defend-  jight^tTcut 
ants  took  and  carried  away  and  converted  the  fame  to  their  rufljc»,  &c. 
own  ufe;  whereupon  my  learned  Brother,  being  of  opinion  that  ^"^th«  judge 
the  evidence  given  for  the  plaintiff*  was  not  fufhcient  to  fupport  JUithouthcar^ 
this  attion,  was  pleafed  to  order  him  to  be  nonfuit  upon  the  merits,  ing  the  de- 
without  hearing  counfel  or  any  evidence  for  the  defendants.         fendaati. 

And  in  this  term,  upon  producing  an  affidavit  of  the  fafls 

above,  1  moved  for,  and  obtained  a  rule  upon  the  defendants, 

to  fliew  caufe  why  the  norffuit  fliould  not  be  fet  afide,  and  why 

there  fliould  not  be  a  new  trial,  for  that  the  plaintiff"  had  given 

evidence  of  his  property  in  the  ruflies,  and  of  a  converfion  bv 

the  defendants,  and  that  my  Brother  Whitaker  ought  to  have  left 

it  to  the  jury  ;  and  that  he  might  make  his  report  to  Mr.  Juf- 

tice  Narts,  in  order  for  him  to  ftate  the  fame  to  the  coun,  which, 

at  another  day  he  accordingly  did,  as  follows  ; 

i 

Mr.  Juftice  Nares — My  Brother  Whitaker  reports,  that  this  is  The  report 
an  aft  ion  of  trover  for  fix  loads  of  ruflies,  which  upon  the  general  of  the  judge, 
iffue,   came  on  to  be  tried  before  him  at  the  laft  aflizes  for  the 
county  oi Suffolk,  when  the  plaintiff*  called  feveral  witnefl*es  in 
order  to  fupport  and  maintain  this  aftion. 

The  firft  witnefs  was  John  Rackham,  who  fwore  that  the 
plaintiff*  rented  a  fmall  tenement  or  cottage  at  Theierton  ;  that 
about  a  year  ago  he  went  to  help  the  plaintiff*  to  mow  ruflies 
upon  the  common  called  HoTne  Common;  but  thefe  (fays  my 
Brother  Whitaker  J  I  underftood,  not  to  be  the  ruflies  in 
queftion. 

That Rudd  and Farrow  mowed  the  rujhes  in  queftion 

for  the  plaintiff  about  five  or  fix  loads,  which  were  all  about 
the  value  of  ten  fliillings  a  load.  He  further  faid,  upon  crofs 
examination,  that  the  rumes  were  mowed  in  the  night,  and  that 

his 
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his  uncle  (meaning  the  plaintiff)  kept  a  hog  and  no  other  flock 
upon  his  tenement. 

The  fecond  witnefs  was  Henry  Scarld,  who  proved  that  the 
defendants  Jejfup  and  Thompfon^  who  "were  farmers,  having  or 
tlaiming  fome  right  of  common  upon  the  place  where  the  rumes 
were  cut,  came  with  their  carts,  and  carried  away  the  rufhes 
which  had  been  cut  down  for  the  plaintiff  by  Ruda^LXiA  Farrow^ 
and  that  all  poor  people  had  a  right  to  cut  rufhes.  That  this 
was  all  the  evidence  upon  the  faft. 

The  third  witnefs  was  Jfokn  King,  who  fwore  to  right  of 
common  upon  the  place  in  qucflion,  and  that  any  one  may  cut 
rufhes  from  the  common  without  flint  at  any  time,  as  well  as 
every  body  in  the  parifh  ;  that  every  body  in  the  world  may  cut 
rufhes  on  the  common. 

The  fourth  witnefs  was  J^okn  Woolnoth,  who  fwore  to  the 
fame  effeft,  that  every  one  cut  what  rufhes  he  thought  fit,  and 
fold  them  to  whom  he  pleafed. 

The  fifth  and  fixth  witneffes  were  Stephen  Goodwin  and  Wit- 
Ham  Fqfter,  who  fwore  to  the  fame  general  right  of  common  in 
every  body  to  cut  rufhes  on  the  common. 

Upon  my  afking  the  plaintiff's  counfel  if  they  had  any  more 
evidence  upon  any  other  matter,  they  faid  they  had  Teveral  more 
witneffes,  but  all  to  the  fame  purpofe  with  the  lafl. 

Upon  which,  I  thought  the  plaintiff  had  not  made  out  a 
cafe  proper  to  be  left  to  the  jury,  becaufe  I  conceived  that  in 
this  aftion,  the  plaintifi"  ought  to  make  a  title  by  direft  or  pre- 
fumptive  evidence. 

There  being  no  direft  evidence,  the  witneffes  who  fpokc  to 
the  poffeffion  of  the  rufhes,  proved  it  was  either  obtained  by 
JleaUh,  or  under  a  pretence  of  right  of  common,  which  I 
thought  was  illegal  and  void,  upon  which  the  plaintiff  wai 
nonfuit.  This  is  the  report  of  my  Brother  HTiitaker  vtr» 
batim. 

Upon  this  report  being  made  to.  the  court,  Serjeant  Forfter 
for  the  defendants  fhewed  caufe  why  the  nonfuit  ought  not  to  be 
fet  afide,  by  infifling  that  the  plaintiff  had  not  proved  that  he 
had  any  legal  property  in  the  rufhes,  for  that  it  appeared  by  the 
report,  the  plaintiff  had  caufed  them  to  be  mowed  doWn,  and 
cut  in  the  night-time,  and  that  the  plaintiff  obuined  the  rufhet 
3  by 
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hy Jlealtk^  or  under  a  pretence  of  a  right  of  common,  which  Ser- 
jeant IVIiitaker,  before  whom  the  caufe  was  tried,  thought  was 
rllegal  and  void,  and  therefore  nonfuited  the  plaintiff  very  pro- 
perly, he  having  proved  no  legal  property  in  the  rufhcs. 

Serjeant  Wilfon  for  the  plaintiff,  in  fupport  of  the  rule  to  fet 
afide  this  nonfuit,  infifted  that  it  appeared  by  the  report,  that 
fufiicient  evidence  was  given  on  the  behalf  of  the  plaintiff  at 
the  trial,  to  fupport  this  aflion ;  it  being  proved  that  he  was  an  • 
occupier  of  a  tenement  in  Tkeberton^  and  (as  fuch  occupier)  had, 
or  claimed  to  have  a  right  to  cut  and  take  away  rufhes  from  and 
off  this  common,  and  that  the  plaititiff  by  his  fcrvants  cut  the 
rufhes  in  the  declaration,  and  the  defendants  afterwards  took  and 
carried  them  away ;  this  he  infilled  was  fuch  evidence  of  pro- 
perty in  the  plaintiff,  and  of  converfion  by  the  defendants  (who 
appear  to  be  mere  ftrangers),  that  the  defendants,  if  they  had  any 
legal  defence,  ought  to  have  made  it  at  the  trial,  and  the  iffu^ 
ought  to  have  been  left  to  the  jury,  for  their  verdift. 

It  was  further  faid  on  behalf  of  the  plaintiff,  that  fuppofing 
for  argument's  fake,  he  had  not  any  lawful  right  to  cut  rulhes 
upon  the  common  ;  yet  as  he  claimed  fuch  right,  as  an  inhabit- 
ant  of  Tkebcrton^  and  gave  fomc  evidence  thereof  at  the  trial, 
that  was  fufficient  to  put  the  defendants  upon  their  defence,  and 
to  have  fhewn,  or  juftified  by  evidence,  what  right  they  had  to 
take  and  carry  aw^y  the  rulhes  in  quellion,  for  the  plaintiff 
claimed  a  right  to  cut  rufhes,  had  gained  a  property  therein  by 
cutting  the  fame,  fufficient  to  have  put  the  defendant  upon 
(hewing  that  they  had  a  better  property  therein  ;  but  they  not 
having  fliewn  any  right  or  property  at  all  to  the  rulhes,  wrong- 
fully took  them  away  ;  and  the  plaintiff  has  been  improperly 
nonfuit. 

-'The  cafe  of  Woadfon  verfus  Nawton.  2  Stra.  jjj.  is  fomething  A  commcmrt 
like  this  cafe;  that  was  trefpafs  for  taking.and  difperfing  a  load  J^f^Jgj**^!?^ 
oijtrn  ajhts :  the  defendant  pleaded  that  he  was  an  occupier  of  ^i^^  ©f  fern* 
land  in  A,  the  tenants  whereof  had  right  of  common,  and  cutting  cut  and  burnt 
fern  in  the  locus  in  qtio,  and  that  the  plaintiff  came  and  wrong-  r\**f*"^5i, 
fully  cxxifern  and  burnt  it,  whereupon  the.  defendant  came  and  fe^  after"     • 
fcattered  it  about, />rd^tt/  cibcne  licuit,  demurrer  indc — Strange  for  plaintiff  had 
the  defendant  cited   i  Roll,  Abr,  405.  pL  5.  that  a  commoner  ^''"^V**^  . 
may  jullify  taking  the  cattle  of  a  fttanger  damagefeafant,  or  abate  »  property 
hedges,  9  Rep,  112.  bi  2  Mod.  6^.  and  the  difference  is  where  therein, 
it  is  the  aft  of  the  lord,  or  the  aft  of  a  ftranger.     Sed  per  totam 
curiam  contra^  for  if  the  plaintiff  did  him  any  damage  he  has 
his  aftion,  but  after  the  plaintiff  had  burnt  the  tern,  and  thereby 
converted  it  to  liis  own  ufe,  -the  commoner  has  no  right  to  come 

and 
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and  difoerfe  it ;  and  judgniertt  was  given  for  the  plaintiff;  fo  in 
the  cafe  at  bar,  after  the  plaintiff  had  clit  the  rufhes,  they  were 
his  own  property,  and  the  defendents  have  not,  by  evidence,  or 
pleading,  fhcwn  aay  right  to  come  and  take  and  carry  them  away. 
The  cale  at  bar,  indeed,  is  an  aftion  upon  the  cafe  in  trover ; 
There  are       and  the  cafe  cited  from  Stra,  y-jj.  is  in  trefpafs  ;  but  there  are 


^f  ctfd  many  cafes  where  a  man  may  have  an  aftion  of  trover  or  tre/pafs 
^^  1,,^  at  his  deftion  ;  as  if  one  takes  my  goods  by  wrong  and  con- 
tnwrr  or  rref-  vcfts  thcm  to  his  own  ufc,  I  can  have  trover  or  trefpafs  againft  him, 
ScalLn''  ^"^  ^^^^  recover  damages  in  either  of  thofe  aftions.  &>  if  a  man 
have  wreck  of  the  fea  by  prefcription  or  by  the  King's  grant,  if 
goods  be  wrecked  upon  his  lands,  and  another  taketh  them  away, 
he  who  hath  the  wreck  (hall  have  an  aftion  of  trefpafs  quart  vi 
et  armis  for  thus  taking  away,  without  feifurc  thereof  before^ 
F.  iV.  B.gt.  D.  But  in  the  very  fame  cafe  he  tniffht  have  hsid 
trover  for  the  goods  ;  and  fo  was  the  cafe  of  Biddulpn  Efq.  verfus 
Athcr  in  C.  B,  Trin,  28  &  29  Geo.  2.  2  JVilfon  23.  The  plain- 
tiff was  lord  ol  the  manor  of  Lancing  in  the  county  of  Suffix; 
and  being  fo,  was  intitlcd  by  prefcription  to  wreck  of  the  fea 
thrown  upon  that  manor,  and  ?ifloop  being  wrecked  and  thrown 
upon  it,  he  brought  trover  againft  the  defendant  who  had  taken 
it  away  as  bailiff  of  the  Duke  of  Norfolk^  who  alfo  claimed  to 
have  wreck  of  the  fea  in  the  fame  place,  and  fome  doubts  arifing 
upon  the  evidence  given  at  the  trial  before  Mr.  Juftice  TVilmot^  a 
fpecial  cafe  was  made  for  the  opinion  of  the  court  upon  the  point 
of  evidence  only ;  and  no  objeftion  was  ever  taken  or  thought  of, 
a^inft  the  propriety  of  that  aftion  of  trover^  and  judgment  was 
given  for  the  plaintiff. 

The  gijl  of  the  aftion  of  trover  is  the  wrongful  detainer  of 
goods  which  are  the  property  of  another;  and  the ,§7^  of  tref- 
pafs for  goods,  is  the  wrongful  taking  and  detaining  them,  fo 
that  wherever /rj^^z/j  will  lie  for  taking  goods  of  tne  plaintiff 
wrongfully  J  it  fccms /r^Ji/^r  will  lie  for  inking  goods  of  plaintiff 
*  wrongfully  ;  fo  that  there  is  no  very  material  difference  between 

the  cafe  in  Stran.  jyj.  and  the  prelent  cafe. 

One  claiming  There  is  a  cafe  in  Cro.  Eliz.  819.  of  Baffet  verfus  MaynarJ, 
l^nwwJ^^  and  in  5  Rep.  24.  5.  C.  very  applicable  to  the  prefent  cafe  cited 
cutslt^down  J  by  Serjeant  fi^il/on ;  it  was  trover  for  certain  loads  of  woods ;  upon 
aichcmgh'he  '  a  fpecial  vcrdift  ;  the  cafe  was,  Sir  Thomas  Palmer  was  feifed  of 
has  DO  Ugil  ^  great  wood,  and  bargained  and  fold  to  one  Cornford  and  his 
IlSodj'yct'by  afligns,  as  many  trees  as  would  make  600  cords  of  wood  to  be 
cutting  there-  taken  by  the  adignment  of  Sir  Thomas  Palmer. — Cornford  affigns 
of,  he  gains  ^^^^  j^jg  intereft  to  the  plaintiff. — Afterwards  Sir  Thomas  Palmer 
l^rry*hcreio,  granted  to  the  defendant  fo  much  of  his  wood  as  would  make 
thai'trovfr      4000  cords  of  wood,  to  be  taken  at  the  defendant's  eleftion, 

rie«  ag/inft  a  ^Xhc 

Uranger  who 
taiic*  It  aw  Ay* 
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—The  plaintiff  afterwards  by  the  aflignment  of  Sir  Thomas  Palmer 
cut  down  the  trees  in  queftion  to  make  600  cords :  and  the  de« 
fendant  claiming  them  by  virtue  of  his  grant  took  them. — And  it 
was  found  that  there  was  fufficient  wood  left  for  the  defendant 
to  take  his  4000  cords.  Etfi,  G?c. — ^And  upon  this  verdi£l  it 
was  moved  that  here  was  not  fufficient  title  found  for  the  plain- 
tiff.— For  firft,  it  is  not  found  that  the  bargain  and  fale  was  foi* 
.any  fum  of  money  nor  upon  any  confideration  \fed  non  allocatur i 
For  it  is  intended  to  be  fo,  being  found  by  th^  verdi6l.  But  if  it 
had  not  been  fo  found,  it  might  peradventure  have  been  other- 
wife;  as  primo  Maria.  Dier  91.  is. — Secondly,  it  was  alleged 
that  this  grant  to  the  plaintiff  is  void  ;  for,  until  the  aflignment 
made  by  Sir  Thomas  Palmer ^  no  intcreft  vefted  in  Cornfordhim* 
felf,  fo  that  he  could  not  make  any  mnt  thereof  over,  fiut  all 
the  court  held  the  grant  to  be  good  :  for,  being  made  to  him 
and  his  affigns,  he  may  make  an  aflignee,  which  (hall  enure  as 
a  nomination  to  one,  who  is  to  have  by  the  appointment  of  Sir 
Thomas  Palmer,  And  it  may  well  vcft  in  him,  as  the  intereft 
alfo.  And  here  he  hath  an  mtereft  befpre  the  aflignment  madd 
by  Sir  Thomas  Palmer  ;  infomuch,  that  if  Sir  Thomas  Palmer 
will  not  affign  it  in  convenient  time,  hehimfelf  may  take  them, 
and  therefore  he  may  affign  his  interefi,  as  44  Ed.  3.  43.  is.—* 
But  admitting  the  grant  to  the  plaintiff  had  been  void ;  yet  Pop'- 
ham  faid  that  the  a6lion  was  maintainable,  becaufe  by  the  cut* 
ting  down  of  them  he  had  pojfeffion^  and  a  good  title  againft  thd 
defendant  and  every  ftranger ;  and  being  cut  down  it  was  not 
lawful  for  the  defendant  to  uke  them :  tor  if  one  fell  1000  cords 
of  wood,  to  be  taken  at  the  vendee's  ele&ion,  and  afterwards  the 
grantor  himfelf,  or  a  flranger^^  cuts  down  fome  of  the  wood,  the 
vendee  cannot  take  th;^  which  is  cut  down  :  but  he  ought  to  ' 
make  his  grant  good  out  of  that  which  is  growing.  As  iiytovers  The  gnmtetf 
were  granted  unto  him,  to  be  taken  in  a  great  wood  arid  the  owner  of  efiovcn 
of  the  wood  cuts  down  fome  of  the  wood,  the  grantee  cannot  !J|^**'^* 
take  that  which  is  cut  down ;  but  he  muff  take  his  ejlovers  out  aowa  by  tli# 
of  the  refidue ;  and  if  all  be  cut  down^  he  hath  not  any  reihedy,  gnatoi. 
but  an  a£lion  upon  the  cafe.  So  here,  although  the  plaintiff  had 
not  a  good  title,  y^t  his  hawing  p^effion  of  them  being  cut  down» 
fufficeth.  Quod  Gawdy  ana  Clinch  concejferunt.  Wherefore  it 
was  adjudged  for  the  plaintiff. 

It  was  fubmitted  to  the  court  by  Serjeant  ^^;?,  that  this  cafe 
of  haffet  verfus  Maynard^  wa^  direftly  in  pdint,  or  rather  ftronger 
than  the  cafe  at  bar,  for  it  (hews  that  although  Bajfet  had  not  a  good 
title  to  the  wood,  yet  that  having  cut  it  down,  he  thereby  gained 

E[)ffeflion  thereof,  and  a  good  title  aeainft  Maynard  and  every 
ranger.  So  in  the  cafe  at  bar, /Zoci^mDy  cutting  down  th^rufhes 
Vol.  IIL  z  o]> 
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on  the  comnion,  gained  poffeffion  thereof,  and  a  good  title  a^inft 
the  defendants  jMup  and  Thompfon^  who  have  Ihewn  no  tide  at 
all  to  the  niflies,  but  appear  to  oe  mere  (Irangcrs. 

Jttdgm^nt^of  Curia.  A  cuftom  for  all  the  inhabitants  of  Tkeberton  to  cut 
Uiecouru  ruflies  OH  Tkeherlon  Comihen  is  a  good  cuftom;  the  plaimiS* 
pnrved  at  the  trial  that  he  was  an  inhabitant,  and  that  there  was. 
a  cuftom  for  every  body  inhabiting  there,  to  cut  and  take  rufhcs 
on  the  place  in  queftion,  that  he  (by  his  fervants)  having  cut 
down  nve  or  fix  loads  of  rufties,  the  defendants  took  and.  car- 
ried the  fame  away ;  this  is  fuch  e\'idence  of  property  in  tho 
plaintiff  and  converfion  in  the  defendants,  that  they  appear  to 
DC  wrong  doers,  for  they  have  neither  by  e\'idencc  or  pleading 
fhcwn  any  right  or  title  whatever  to  thcfe  rufbes,  ana  appeaur 
to  the  court  to  be  mere  ftrangers.  Indeed,  if  a  perfon  hath  no 
colour  of  right  at  all  to  cut  down  nifties,  or  to  take  any  other 
thing ;  he  caanot  by  cutting  the  rufties,  or  taking  the  thing; 
without  any  colour  of  right,  acquire  property  therein  ;  but  in  the 
cafe  at  bar  the  plaintiff  proved  he  had  a  right  to  cut  the  ruflies,  that 
he  did  cut  them,  and  we  are  all  of  opinion  that  lie  thereby jnined 
a  property  therein.  As  to  what  is  reported  by  Brother  fvkitaler 
that  the  plaintiff's  fervants  cut  the  rufties  in  trie  night-time,  and 
the  inference  dra^vn  from  thence,  that  the  ruflies  were  cut,  or  ob- 
tained hyjlealth:  the  court  faid,  that  in  fummer,  when  ruflies 
are  generally  cut,  the  night-time,  or  very  early  in  the  morning, 
is  the  moft  proper  time  for  that  purpoie :  the  court  alfo  held 
the  cafe  of  Stra,  777.  and  Cro.  jEliz.  819.  for  good  law,  and 
feemed  to  think  that  the  latter,  was  a  ftronger  cafe  than  the  cafe 
at  bar.  WTiereupon  per  tvtam  curiam,  the  rule  was  made  ab-* 
folute  for  fetting  afide  the  nonfuit,  and  for  a  new  trial ;  without 
cofts  on  either  nde,  the  plaintiff  having  been  nonftiited  upon  ^ 
miflake  of  the  judges  in  point  of  law. 

Backbam  verjus  Jefup  and  Thompfon.     C.  B. 

ISte^n^     'T^HE  record  in  this  caufe  is  entered  of  Trinity  term  kft 
33*0  *    paffcd.  Roll  372.  thus,  Svfotk  (to  wit)  Danidjifuf^  htm  of 

Thcberton  in  the  county  Xii  Suffolk,  gentleman,  znAjamThomffrM 
late  of  the  fame  place  maltfter,  were  attached  to  anfwer  Benjamin 
Rackham  of  a  plea  of  trefpafs  upon  the  cafe,  &c.  and  wlt^reuf  on 
the  fasd  Benjamin  by  Thomas  MulUner  his  attorney  complauiSft 
that  whereas  he  the  laid  Bergamin  on  the  30th  day  of  J^yy  in 
the  year  of  our  Lord  1771,  at  Tkebertomiorchid,  in  the  £uA 
county  of  Suffolk,  was  lawfully  poflelfcd  of  five  waggon  loaA 
of  ruihes  by  him  cut  down,  and  bein^  in  and  upon  a  ^enaift 
common  caJledthc  Home  Common  lyin^in  Theberton  aforefte^  of 
the  value  of  fifty  fliillings,  as  of  his  own  proper  goods  and 

chauels; 
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chattels ;  and  being  fo  poffeffecl  thereof  the  faid  Benjamin  after- 
wards, (to  wit)  on  the  larae  day  and  year  at  7Xr^^r/(?«  aforcfaid^ 
in  the  faid  county,  cafually  loft  the  (aid  goods  and  chattels  out 
of  his  hands  and  pofleflion,  which  faid  goods  and  chattels  {9 
loft  afterwards,  (to  wit)  on  the  fame  day  andyear  at  Tkcberton 
aforefaid,  came  to  the  hands  and  joint  pofleftion  of  them  the 
faid  Daniel  and  John  by  finding ;  neverthclefs  the  faid  Daniel 
and  John  J  knowing  the  faid  goods  and  chattels  to  be  the  proper 
goods  and  phattels  of  him  the  faid  Benjamin,  and  to  him  th^ 
laid  Benjamin  of  right  to  belong  and  appertain,  but  contriving 
and  fraudulently  intending  crattily  and  fubtiily  to  deceive  and 
defraud  the  faid  Benjamin  in  this  behalf,  have  not,  nor  hath  either 
of  them  yet  delivered  the  faid  goods  and  chattels  to  him  the 
faid  Bemamin  (although  often  requefted) ;  but  the  faid  Danid 
and  John  afterwards,  (to  wit)  on  the  firft  A^y.ol  Augiift  in  the 
year  aforefaid,  at  Theberton  aforefaid,  jointly  converted  and  dif- 
pofed  of  the  faid  goods  and  chattels  to  their  own  proper  ufe  and 
profit,  whereupon  the  faid  Benjamin  fays  that  he  is  injured*  and 
nath  fuftained  damage  to  the  value  of  twenty  pounds,  and  there-^ 
upon  he  brings  fuit,  &c. 

And  the  faid  Daniel  Jefup  and  John  Thompfon,  by  Peter  Jermyrl 
their  attorney,  come  and  defend  the  wrong  and  injury  when, 
&c.  and  fay  that  they  are  not  guilty  of  the  premlfcs  above  laid 
to  their  charge,  in  manner  and  form  as  the  faid  Benjamin  Raci^ 
ham  ha^h  above  complained  againft  them,  and  of  this  they  put 
themfelves  upon  the  coufitry;  2inii  \hc  {z\A  Benjamin  R'ackhani 
doth  fo  likewife ;  therefore  the  ftieriff  is  commanded  that  he 
caufe  to  come  here  from  the  dav'  of  the  Holy  Trinity  in  three 
weeks,  twelve,  kic.  by  whom,  fi/c.  and  who  neither,  &c»  to  re* 
cognize,  ttfc.  becaufe  as  well,  &c. 

Sutton  verfus  Fenn*     C.  B. 

'X*  HIS  was  an  aftion  upon  the  cafe  upon  ojfumpjit,  wherein  ^^]^„  tJ< 
'■'    the  plaintiff*  declared  in  this   manner,    viz.-^**  Norfolk  declanition 
••  (to  wiijfymiam  Fenn  otherwife  Muggins,  late  of  Marlborough  ihailtrfcrro 
**  in  the  county  of  IFilts,  yeoman,  was  attached  to  anfwcr  Ro^  ^^  m^lL  jj 
••  bert  Sutton  of  a  plea  oi*  trefpafs  upon  the  cafe,    &c.    and  the  decbL- 
*•  whereupon  the  faid  Robert  by  T.  mi  his  attorney  complains,  tiofi. 
••  that  whereas  the  faid  WiUiam  on  the  firft  day  ol  January  in  \  ^^"^^'^^^ 
"  the  year  of  our  Lord  1772,  at  Catton  in  the  county  aforefaid,  [whetc  the 
*'  was  indebted  to  the  faid  Robert  in  fuch  a  fum  of  monej^*  for  proper  tmitt 
'•  fo  much  money  by  the  faid  William  before  that  time  had  and  (^0 '«^*^e.<* 
**  received  for  the  ufe  of  the  faid  Robjert,  and  being  fo  indebted^  of  a  diciTrai  * 

tion,  aodthe 
VMur  in  the  body  of  the  declandonlt  laid  at  V.  im  the  county  aforeftt'ui,  when  the  next  antecedei.t 
county  is  W.  the  reference  ihail  b:  to  tb«  vrnut  in  the  margio.  On  a  general  demurrer,  ^ar  Cra.  £/;«, 
46$.  Cn.  7*1.  96.J 

z  a  ••  he 
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••  he  the  faid  William^  in  confideration  thereof,  afterwards,  (iq 
**  wit)  the  fame  day  and  year,  at  Cotton  in  the  county  afore» 
**  faia^  undertook,  and  to  the  faid  Robert  then  and  there  iaith- 
**  fully  prom! fed  to  pay  to  the  faid  Robert  the  faid  fum  of  money, 
**  when  he,  the  faid  frilliam,  (hould  be  thereunto  afterguards  re* 
*•  quefted ;  (there  were  other  counts  in  ajfumpjity  in  which  the  pro- 
."  mifes  were  all  laid  to  be  at  Cation  in  the  county  ajorefaid)  yei 
**  the  defendant,  not  regarding  his  faid  promifes,  tSc.  hath  not 
**  paid  the  faid  fums  of  money  to  the  plaintiff,  to  his  damage, 
**  Qcn  upon  a  general  demurrer  to  this  declaration." 

Serjeant  BurlandcAi\^^<t^ — ^That  this  is  uncertain  from  whence 
the  jury  are  to  come,  for  that  the  venue  is  laid  at  Catton  in  the 
county  tforefaii^  and  the  county  laft  before  mentioned  is  Wilts^ 
but  the  county  in  the  margin  is  Norfolk,  fo  that  it  cannot  be 
known  from  whence  the  jury  are  to  come.  In  common  fenfe 
and  grammar,  the  vrords  *'  in  the  county  afore/aid^''  relate  to  the 
county  Ujl  antecedent,  which  is  the  county  of  JFilts ;  but  the 
words  "  in  the  county  ajorefaid^'  may  alfp  relate  to  the  county 
of  Norfolk,  which  is  auo  before  mentioned  in  the  margin,  and 
therefore  the  venue  is  uncertain.  If  a  man  give  lands  to  A.  et 
hstredibus  de  corporefuo,  remainder  to  B,  in  forma  pradiQa^  this 
is  a  good  eftate-tail  to  B.  for  that  the  words  en  forma  pradiSa^ 
do  include  the  other ;  but  if  a  man  letteth  lands  to  A.  for  life, 
•  remainder  to  jS.  in  tail,  the  remainder  to  C  in  forma  pradiQa^ 
thi&  remainder  is  void  for  the  uncertainty  whether  C  is  to  take 
for  life  or  in  tail ;  but  if  the  remainder  had  been,  the  remain* 
der  to  C,  in  eadem  forma,  this  had  been  a  good  eftate-tail, 
for  IDEMfemffer  antecedenti  proximo  refertur,  Co,  lit.  21. 
b.  So  that  in  tne  cafe  at  bar,  both  the  counties  of  Norfolk 
and  Wilts,  being  counties  aforefaid,  it  cannot  be  known  from 
which  county  the  jury  ihall  come.  The  court  notwithfianding 
this  objeSion  over-rujed  the  derayrrer  without  hearing  councu 
for  the  plaintiff. 

'rt*"^  Curia.    We  have  not  the  leaft  doubt,  but  that  judgment  muft 

caee  between  ^  ^^^  ^^  plaintiff;  the  county  of  IVilts  is  only  mentioned  in 
tKe  word*  the  declaration  as  part  of  the  defcription  of  the  defendant,  and 
fc^^  *^^  word  aforefaia  is  not  fo  ftrong  as  the  viorAfame^  Inft.  so. 
jjj/jlj^^  h.  the  words  •'  county  aforefcdd"  have  a  genet al  reference  to 
M  thejmt»'*  Norfolk  in  the  margin,  and  not  a  particular  reference  to  part  of 
the  addition  of  the  defendant's  name  in  the  writ;  where  a  county 
is  in  the  margin  of  a  declaration,  and  the  trefpafs,  or  thing  is 
alleged  to  be  done  at  D.  and  he  doth  not  ihew  in  what  county 
J9.  IS,  yet  it  is  well  enough,  becaufe  it  (hall  be  intended  to 
be  in  the. fame  county,   which  is  in  the  margin,    for  a  ge. 

neiat 
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ncral  intendment  (hall  there  fen^e.  Cro,  Jac.  96.  And  in  the 
cafe  of  Hall  vcrfus  Wallatid^  the  plaintiff  declared,  that  whereas 
W.  Af.  was  poffefled  of  fuch  land  in  Melton  Mowbrfy  pro  ter* 
mino  diverforum  annoruniy  C3c.  it  was  afliffned  for  error,  becaufe 
it  was  not  (hewn  in  what  county  Melton  mowbrey  was,  fo  it  doth 
not  appear  where  the  land  hes,  nor  where  the  promife  was 
made  :  fed  non  allocatur :  for  Leiccfterjhire  being  in  the  margin,  it 
is  always  intended  to  be  the  county  where  the  land  lies,  none 
other  being  mentioned.  So  in  the  cafe  at  bar  we  are  all  of  opU 
nion,  that  the  promife  being  laid  to  be  made  at  Catton  in  the 
county  aforefaid,  muft  be  intended  to  be  mjide  at  Caitcn  in  tlie 
county  in  the  margin.  But  if  this  had  not  been  a  right  venue, 
it  would  have  been  cured  after  a  verdiS  by  thejiat.  16  G?  17 
Car.  2.  €.  B./e^.  1. 

Judgment  for  the  plaintiff.    Nares  Juftice  abfent. 

ParTons  ver/us  Loyd.     C  B. 

^T^  R  £  S  P  A  S  S   and    falfe    imprifonmellt ;    the   defendant  One  wat  ar. 
^    pleaded  not  guilty  as  to  all  but  the  tmprifonment ;  and  "**J?^1^ 
as  to  the  imprifonment  he  pleaded  that  the  plaintiff  ought  not  ^Wiuii'^teft^' 
to  have  his  a3ion  againft  him,  becaufe  he  fays,  that  on  fuch  a  edinTrioitf' 
day  in  Trinity  term  17711  he  the  faid  Loyd  fued  forth  out  of  •?,^"^*U?" 
the  court  of  the  Bench  here  a  capias  ad  rejpandendum,  directed  to  Je|Ji5i*foUoil7 
the  then  flieriff  of  Af.  whereby  the  King  Commanded  the  laid  ing ,  the  writ 
fheriff  that  he  fhould  take  the  faid  Parfons^  fo  that  he  might  ^«  (^«  ^^^ 
have  his  body  before  his  juftiees  at  Wejlminjler  in  eight  davs  of  "^^JJ^,  f^, 
^nt  Hilary^  &c.  (fetting  forth  the  writ)  and  that  the  (aid  flie-  f»ife  impri- 
riff  (hould  have  there  that  writ,  which  faid  writ  was  then  and  fonment  liei 
there  marked  and  indorfed  for  bail  bv  affidavit  for  fo  much  mo-  !J"^*ff*fn 
iiey,  according  to  the  ftatute  in  fuch  cafe  made  and  provided  ;  thit  writ,  and 
and  that  the  faid  writ  afterwards,  and  before  the  return  thereof,  jw  canaoc 
was  on  fqch  a  day  and  ve^r  at  fuch  a  place,  delivered  by  the  fa»d  i'*^Jy[^'ij!' 
Loyd  to  A.  B.  Efq.  who  was  then  and  there,  and  continually  ,^^^1,,  writ, 
from  thenceforth  until  jind  at  the  return  of  the  faid  writ,  (heriff  1  Black.  Rep. 
of  the  faid  county  of  M.  to  be  executed  in  due  form  of  law ;  by  •♦5«  *'C 
virtue  of  which  faid  writ  the  faid  (heriff  made  his  warrant  in 
writing  to  A.  B.  and  C  D.   his  bailiffs,    by  virtue  whereof 
they  gently  laid  their  hands  on  Parfons  and  arrefted  him,  and 
^euined  him  in  prifon  at  the  fuit  of  Lo)'d  for  want  of  bail,  du- 
ring the  time  in  the  declaration,  as  it  was  lawful  to  do,  which 
are  tlie  fame  trefpafs  and  imprifonment  above  fuppofed  to  be 
clone  by  the  defendant  Loyd^  &c.  and  this  lie  is  rcaay  to  verify : 
vhcrctorc,  S?c. 

t  z  The 
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The  plaintiff  replied,  and  admitted  that  the  capias  was  fued 
out  in  Trinity  i^xm  1771,  and  returnable  in  Hilary  term  I77at 
and  admitted  all  the  ia&s  alleged  in  the  plea;  but  the  plaintiff 
further  fays,  that  aftenA'ards,  this  court,  upon  motion,  dif. 
charged  and  fct  afide  the  faid  writ  ol  capias  ad  rcfpondcndum^  for 
irregularity,  the  fame  writ  bearing  iefie  in  Trinity  term,  and  be- 
ing made  returnable  in  Hilary  term  following,  (fo  that  all  Afi- 
cnaelmas  term  intervened  between  the  tejlc  and  return  thereof) 
wherefore  the  plaintiff  Par/c^wJ  fays,  that  the  defendant  Loyd  oi 
his  own  wrong  committed  the  trefpafs,  and  imprifoned  the 
plaintiff  as  in  his  declaration  is  allcdged,  and  this,  (sc.  wherefore 
lie  prays  judgment  and  his  damages,  £s7c. 

Tlie  defendant  demurred  to  this  replication  generally,  and  tho 
plaintiff  joined  in  demurrer.     Serjeant  Walker  for  the  defendant 
nrft  infilled  that  the  replication  was  frivolous,  for  it  admiued  all 
the  fafts  in  the  plea,  without  traverfing  or  avoiding  any  one  of 
them ;  and  that  what  was  done  afterwards  with  refpea  to  this 
court's  fetting  afide  the  capias  ad  rtfpvndcndum  was  notliing  to 
the  purpofe,  nor  any  anfwer  to  the  pica  of  juftification  under 
Poph.  105.     the  writ.     That  although  the  writ  might  be  erroneous^  (which 
J^^**^'       he  did  not  admit)  yet  he  faid  that  erroneous  procefs  is  a  gwxl  ex- 
l«r  v£^p«N  ^^^^  f*^^  ^"X  '^E^'  ^  ^"^  under  it,  while  it  ftands  unreverfed : 
l^f  and  the  bailiff  who  arrefted  Parfonsjsx  the  fuit  o(  Loyd  hy  virtue 

of  this  capias  ad  rejpondendum^  might  well  fiavejuftified  under  it, 
and  therefore  he  thought  Loyd  might  well  juftity  under  it,  not- 
withfianding  it  was  aiterwards  fet  afide  by  this  court ;  for  at  the 
time  of  the  arreil,  and  during  the  imprifonment  of  Parfons  the 
capias  ad  rejpondcndum  flood  in  full  force  unrev'erfed,  not  vacated 
or  fet  afide ;  and  therefore  he  held,  that  no  a£lion  whatever  lies 
againfi  the  defendant  upon  the  fa£ls  in  this  cafe,  as  they  appear 
to  the  court  upon  the  face  of  this  record ;  but  he  faid,  that  ad^ 
mitting  for  argument's  fake,  that  the  plaintiff  is  intitled  to  an 
afiion  agatnft  the  defendant,  for  damages  fuftained  by  his  im- 
prifonment under  an  irregular  or  void  procefs^  fued  out  by  the 
attorney  of  the  defendant  at  his  fuit. 

Yet  fecondly,  he  infifted  that  a  fpecial  a£lion'upon  the  cafe 
(and  not  trefpafs  vi  et  armisj  was  the  proper  a6lion  ;  the  fuing  out 
a  capias  ad  refpondendum  bv  Loyd  verfus  Parfons  tefted  in  Htiary 
term,  and' returnable  in  Trinity  term  following,  was  an  irregu^ 
larity^  by  which  Parfons  was  damnified;  but  it  was  no  breach  of 
the  peace;  Loyd  was  not  prefent  when  the  bailiff  arrefled  Par. 
Jons:  the  bailiff  himfelf  is  not  liable  to  an  aftion;  why  then 
fliou!d  L^yd  be  anfwcrable  (efpecially  in  an  aSion  for  breach  of 
the  peace)  when  the  bailiff  who  did  the  faft  is  not  anfwerable^ 
but  can  juftify  under  the  writ  ?  And  in  order  to  fliew  that  the 
a^n  (if  ^y  lies)  in  this  cafe  ought  to  have  been  trefpafs  upon 

the 
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the  cafe,  and  not  trefpajs  vi  d  armis^  he  cited  Salmon  vcrfus  Per^ 

cival,   Cro.  Car.    196.  pi.  7.    which   was  trefpafs  of   battery, 

woundiag  and  imprifonment ;  the  defendant  as  to  wounding 

pleads  not  guilty,  and  as  to  the  battery  and  imprifonment  jufti- 

fies ;  becaufe  being  a  ferjeant  of  the  mace  in  London^  by  cuRom 

there  upon  a  plaint  of  debt  entered  in  any  of  the  compters  againft 

any,  he  may  arrell  him  againft  whom  fuch  plaint  is  entered,  and 

carry  him  to  prifon  until  he  find  bail,  and  juftihes  by  reafon  of  a 

plaint  enterecl,  G?c.     The  plaintiiF  replies,  that  after  the  arreft 

he  tendered  unto  him  fumcicnt  bail,  (to  wit)  J,  S.  and  J.  D. 

and,  notwithftanding,  he  detained  him  in  prifon,  ^€,  et  hoc^  iic. 

The  defendant  takes  iflue  that  he  did  not  tender  him  bail,  and  it 

was  found  againft  him  for  both  iflues,and  entire  damages  given  ; 

and  moved  in  arreft  of  judgment,  that  having  juftified  the  arreft 

and  imprifonment,  the  tender  of  bail  is  not  material ;  for  he  is 

not  the  party  who  ought  to  accept  bail,  but  the  judge  in  court : 

therefore  the  iflfue  as  to  this  pomt  is  frivolous.     And  althourii 

Germin  for  the  plaintiff  obje£ted,  tlvrt  becaufe  he  refufed  to  take 

bail,  he  was  atrefpafler  tf^imVi^,  as  he  who  enters  into  a  tavern 

and  takes  a  cup  away ;  or  where  tenant  at  will  pulls  down  the  l^a  ferjeant 

houfe ;  yet  ail  the  court  conceived  that  when  he  juftifies  the  ar-  *^^l^  *j,^ 

reft  and  imprifonment,  although  he  might  have  accepted  bail  rcfts  one  and 

(which  they  all  agreed  hfe  could  noty  and  refufed,  that  doth  not  »efufe«toac- 

make  the  arreft  and  imprifonment -tortious,  to  have  trefpafs;  '^5  ****'»    . 

,,.,  ,*^  ,  i_io-  "1      aGjon  on  the 

but  he  might,  upon  the  matter,  have  had  an  action  upon  the  cafe  lies,  per- 
cafe  for  detaining  him  in  prifon,  after  bail  tendered,  therefore  hapi,  bucnot 
when  damages  are  given  as  well  for  the  batterj'and  imprifonment  ^r^f/foH  ** 
as  for  the  wounding,  the  plaintiff  ought  not  to  recover  ;  wlicre-  prUbnment/ 
upon  it  was  adjudged  for  the  defendant;  Serjeant  Walker^  (ortis 
inribisy  laboured  that  this  cafe  was  ftrongly  applicable  to  the  cafe 
at  bar,  and  that  if  any  a£lion  lies  in  this  caie  it  is  trefpafs  upon 
the  cafe,  aitd  not  trefpafs  vi  d  arms;  for  he  infiftcd  a  man  can-  i  std.  is6. 
not  be  made  a  trcfpafler  by  relation. 

Serjeant  Glynn  for  the  plaintiff — The  capias  ad  rcfpondtnJum  1  Ra(hw. 
!)caring  tejlt  in  Hilary  term  and  being  returnable  in  Trinity  term  "^4»  ^^\* 
following,  was  merely  void,  for  every  capias  ouoht  to  be  re- 
turnable the  enfuing  term;  for  the  niifchicf  uliich  otlicrwife 
might  befal  the  prifoncr,  to  be  kept  always  in  prifon.  Cro,  Eliz. 
/^6y,  Dier.  17,5.  a.  The  queftion  therefore  in  this  cafe  is,  Whe- 
tiicr  a  plaintiff  who  hath  fucd  out  a  capias  that  is  wholly  void  and 
confequently  irregular,  can  juftify  an  arreft  under  fucli  void  and 
irregular  writ  ?  There  is  a  very  great  difference  between  an  irre- 
gular proccfs,  and  an  erroneous  procefs  ;  the  fuing  out  an  irregular 
procfjs  is  the  aft  of  the  party  himfclf,  for  which  he  (hall  be  an- 
fwerablc;  bitt  the  awarding  erroneous  procefs,  is  the  aft  of  the 
court ;  trefpafs  vi  et  armts  is  tlie  proper  aftion  in  this  cafe, 
which  is  like  the  cafe  where  an  execution  bath  baen  executed 

z  4  upon 
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upon  an  irregular  judgment,  which  is  afterwards  vacated  and 
fet  afide  by  the  court ;  trefpafs  vi  et  armis  lies  againft  the  plain- 
tiff in  that  judgment ;  fee  the  cafe  of  Smith  verfus  Dr.  Boucher 
and  others  J  2  Stra,  993.  and  2  Wilfon  385.  where  the  fame  cafe 
is  cited  and  commented  upon  by  the  coun,  in  giving  their  judg- 
ment in  the  cafe  of  Perkins  verfus  Proclor  and  Green^  Tnn. 

8  Geo.  3. ^Thc  cafe  of  Salmon  and  Percivai,  Cro.  Eliz.   196. 

doth  not  apply  to  this  cafe  ;  that  was  the  cafe  of  the  flieriff,  and 
an  officer  is  not  anfwerablc  upon  an  irregular  writ ;  the  cafe  in 
Popk.  205.  was  the  cafe  of  the  ftieriff ;  but  I  do  not  fee  how  it 
applies  to  this  cafe. 

The  cafe  of  Philips  ycrn\$  Biron  and  akoiher^  Eajler  7  Geo.  i. 
Stra.  509.  is  a  cafe  direflly  in  point ;  it  was  trefpafs  and  falfe 
imprilonmcnt  againft  two,  who  both  pleaded  jointly,  that  there 
was  a  judgment  againft  the  plaintiff  at  the  fuit  oi  Biron^  which 
was  afterwards  fet  afide  by  the  court,  but  that  before  it  was  fet 
afide  a  capias  ad  fatisfaciendum  was  profecuted  by  the  then  plain- 
tiff Biron,  under  which  he  and  the  other  defendant  (who  was 
the  officer)  juftify  the  imprifonment.  And  on  demurrer  fVearg 
objefled,  that  though  an  erroneous  judgment  is  a  juftification, 
yet  an  irregular  one  is  not,  for  that  is  a  matter  in  the  privity  of 
the  plaintiff  or  his  attorney.  Tho.  Raym.  73.  The  officer  in- 
deed, if  he  had  juftified  feparately,  might  have  made  a  better 
cafe  than  Biron  the  then  plaintiff,  but  having  joined  with  him  he 
muft  take  the  fame  fate;  and  of  that  opinion  was  the  court, 
(hejitante  Eyre  Juftice)  and  gave  judgment  for  the  plaintiff.  I 
rely  upon  this  cafe,  aiid  Smitn  and  Boucher^  and  pray  judgment 
for  plaintiff. 

Judgment  of  Lord  Chief  Juftice  De  Grey — ^This  is  not  a  new  queftion  ;  the 
tne  couru  capias  ad  refpondcndum  being  tcfted  in  Trinity  term,  and  return- 
able in  Hilary  term  next  following  is  void,  and  a  mere  nullity  ; 
there  is  a  difference  between  writs  of  tnefne  proccfs,  and  writs  of 
execution;  for  in  the  cafe  of  writs  of  mcfuc  proccfs,  if  a  term  be 
omitted  between  the  tefte  and  return^  the  caufe  is  out  of  court, 
but  that  is  to  beundcrftood  \xi  per fonal  actions^  for  in  real  actions 
the  law  is  otherwife,  for  in  them  there  nnift  be  nine  returns  be- 
tween the  tejle  and  return:  in  cafe  of  a  writ  of  execution  the 
caufe  is  come  to  its  end.  In  cafes  of  mefne  procefs,  it  would 
be  hard  to  fuffer  fo  long  a  return,  becaufe  the  body  muft  lie  in 
prifon,  without  haying  an  opportunity  to  make  a  defence,  when 
perhaps  he  is  able  to  make  a  good  defence,  But  in  the  cafe  of 
a  capiui  adfatisfaciendum,  the  defendant  ought  to  lie  in  execution, 
and  the  flicriff  ought  to  have  his  body  always  ready  to  bring  to 
the  court  when  he  fliall  be  commanded  by  habeas  corpus^  G?c. ; 
thcfe  arp  the  diftinftions  taken  between  writs  of  capias^  with  re- 
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rpe£l  to  real  aflions,  perfonal  a£lions,  mefne  procefs,  and  execu« 
4ions,  by  Holt  Chief  J ufticc,  in  the  cafe  of  Shirley  verfus  Wright^ 
i  Ld,  Raym.  jj^^  776.  which  is  good  law. 

Parfons  the  now  plaintifT  has  been  illegally  imprifoned  under 
colour  of  a  writ  fued  out  againft  him,  whicli  is  a  mere  nullity : 
he  has  been  unlawfully  injured,  and  muft  have  a  remedy ;  but 
he  has  none  againft  the  omcer^  who  is  not  to  exercife  his  judg- 
ment touching  the  validity  of  the  procefs  in  the  point  of  law,  but 
is  obliged  to  obey  the  command  of  the  courts  at  Weftminfter^  or  ' 
other  luperior  courts  having  general  jurifdiftion,  and  he  may 
juftify  under  the  writ  although  it  be  void,  2  Keb.y05.pL  69,  844. 

'  //.  8x.    .3  Kei.  213.  6  Rep.  54.  a. But  where  a  court  has  no 

jurifdiQion  of  the  caufe,  the  whole  is  coram  von  judice^  as  was 
the  cafe  of  Smith  verfus  Dr.  Bouchier  and  others,  2  Stra.  994. 
which  is  cited  by  the  court  in  giving  their  judgment  in  Perlans 
verfus  ProBor  and  Green,  and  is  by  the  court  well  obferved  upon 
in  my  Brother  Wilfon's  Reports,  2d  part,  385.  that  Lord  Hard* 
wiche  was  of  opinion,  that  trefpafs  and  falfe  imprifonment  welt 
laid  againft  the  vice  chancellor  of  Oxford,  the  jud^e,  gaoler,  of- 
ficer, and  all  of  them,  10  Rep.  j6.  a.  b.  Ttiat  this  a6lion  well 
lies  againft  Loyd  the  party  himlclf  who  fued  out  this  void  writ, 
is  clear  from  the  cafes  of  Turner  verfus  Fdgate,  1  Lev.  95.  1 
Sid.  272.  and  many  others  which  might  be  cited;  and  to.f^ 
now,  that  this  aflion  does  not  lie  againft  the  party  himfelT, 
would  be  quieta  movere.  There  is  a  great  difference  oetwcn  er- 
roneous procefs,  and  irregular  (that  is  to  fay  void)  procefs,  the 
firft  fianas  valid  and  good  until  it  be  reveried,  the  latter  is  an 
abfolute  nullity  from  the  beginning ;  the  party  may  juftify  under 
the  firft  until  it  be  reverfed ;  but  he  cannot  juftify  under  the  latter^ 
becaufe  it  was  his  own  fault  that  it  was  irregular  and  void  at 
firft.  It  is  (aid  that  trefpafs  vi  et  armis  is  not  the  proper  afiion, 
and  that  a  man  cannot  be  made  a  trefpaiTcr  by  relation ;  but 
relation  is  not  at  all  applicable  to  this  cafe,  for  Lovd  who  fued  T.Rtym.7j. 
out  this  void  irregular  writ,  and  caufed  Parfons  to  be  unlawfully  »|*'^**$« 
arrefled  thereupon,  was  the  principal  mover  or  trefpaffer  in  this  \  stra.  s^ 
cafe.  The  a£l  of  an  attorney  is  tne  a£l  of  his  client,- and  I  am  T.Joocsif5. 
very  clearly  of  opinion  that  trefpafs  vi  et  armis  well  lies,  and 
therefore  the  plaintiff  muft  have  judgment, 

Gould  Juftice — I  am  of  the  fame  opinion.  If  a  man  be  unjuftly 
imprifoned,  it  would  be  very  ftrange  indeed,  if  the  law  did  not 
give  him  an  a&ion  for  falfe  imprifonment ;  therefore  the  queftion 
before  the  court  is,  who  is  the  proper  objeft  againft  whom  the 
aftion  for  falfe  imprifonment  ought  to  be  brought  ?  Certainly  the 
now  defendant  Loyd  who  was  the  plaintiff  m  the  writ  which 
^as  a  nullity,  and  which  {he  fued  out  by  hec  attorney;  flie 

(hould 
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^  Sin-ker  fhould  havc  employed  a  more  (kllful  and  diligent  attorney,  for 
Ili''^**S*i  ^^  *^  ^'  ^^^  attornc)',  in  point  of  law,  in  this  cafe  is  the  a^  of 
/5Fp.3  *J  the  party,  the  client;  ana  fo  alfo  is  the  a£l  of  the  officer  who 
arrefted  Par/ons  the  now  plaintiff;  I  confider  it  to  be  the  very 
fame  thing  as  ii  the  now  defendant  Loyd  had  been  adually  pre- 
fent  when  the  plaintiff  was  arrefted,  and  had  ordered  the  officer 
Co  make  the  arreft,  and  am  therefore  mofi  clearly  of  opinioo 
that  trefpafs  vietarmis  for  falfe  imprifonment  well  lies. 

Blackftone  ]\x^\ct — I  am  of  the  fame  opinion. 

Nares  Juftice — I  am  of  the  lame  opinion.  Every  plaintiff  fuer 
out  procefs  at  his  peril. .  In  the  csue  of  ^fokn/on  imd  Nartamy 
2  RolL  Rep.  442.  fpeakin^  of  writs,  it  is  there  fatd,  thai  a 
plaintiff  may  purchafe  an  original  returnable  two  or  three  tenns 
after  the  purchafe,  becaufe  it  is  the  delay  of  the  plaintiff  him- 
felf ;  but  if  he  purchafes  a  capias  it  is  otherwife,  and  he  cannot 
have  it  returnable  two  terms  after  the  purchafe,  or  omit,  or  pifs 
over  one  term,  for  that  would  be  a  delay  of  Juftice,  and  contrary 
to  the  Jlatute  of  magna  charta,  which  (ays  nulli  deferemn^ 
ju/litiam. 

>     Judgment  for  the  plaintiff. 

*  *«*;5;p-  Young  and  Gill  verfus  Hockley  or  Hockcliffe.     C.  B. 

DefeBAmt  jT^ASE  Upon  an  ajfampfit^  wherein  the  plaintiffs  declared, 
«chln*t"l*^  ^^'  ^'^  defendant  on  the  25th  oljfune  1769,  at  London, 
2*the*piain!^"  drew  a  bill  of  exclunge  upon  the  plaintiffs,  whereby  he  required 
tifft,  Myabie  them  to  pay  him  (the  defendant)  or  his  order  ^jL  51.  ^dL 
ilrJ^wd^r^*  *  one  month  after  the  date  thereof,  and  to  place  the  fame  to  nis 
piajntiffs  at  account ;  that  afterwards,  on  the  faid  25th  of  Jane  1 769,  in  con-^ 
btre^oea,  fideration  that  the  plaintiffs  would  accept  the  faid  bill,  that  the 
and  oA  pro.  defendant  might  negotiate  the  fame  for  nis  own  ufc  and  benefit, 
Snmu^'theoi  ^^^  defendant  promifed  he  %\rould  pay  the  faid  bill,  or  fupply 
•ceept  the  the  plaintiffs  with  property  for  naymcnt  thereof  when  it  became 
UU,  which  ju^^  and  would  indemnify  and  lave  the  plaintiffs  harmlefs  againft 
mfteTd5?n4^  all  cofts,  charges  and  expences  which  they  would  fuftain,  by 
Mc  becomes  reafon  of  their  acccpunce  thereof;  and  the  plaintiffs  in  faft  fay, 
Wokrupty  ti,j|t  tjjc  confiding  in  the  faid  promifc,  &c.  of  the  defendant, 
5^01  bdny*'  ^'d  afterwards  on  the  faid  25th  of  June  tySg,  at  Ijjndon^  at  de- 
foed.  Plain-  fcndant's  rc(jucft  accept  the  faid  bill,  andf  which  faid  bill  after* 
tiffs  cannot  wards,  (to  Wit)  on  the  26th  of  June  1769,  was  nec^otiated  and 
rXht'und"    indorfedaway'by  the  defendant  for  his  own  benefit;  and  the 

the  commii^ 

fioD,  fo  the  defendant  cannot  plead  bitcertificate  in  b«r  of  citti  »£UoB  OA  the  proouit  to  indemnify,  &c. 

$ee  oate  Qtddmi  f.  VeniUrbiydin^  p.  a6a. 

I  plaintiffs 


.Michaelmas  Tekm  13  Geo.. III.  1773.  347 

plaintiffs  further  fay,  that  afterwards  (to  wit)  on  the  28th  of 
July  1769,  the  faid  bill  became  due;  yet  defendant,  not  regard- 
ing his  promife,  did  not  indemnify  the  plaintifl^,  and  the  plain- 
tiffs paid  the  faid  bill  to  prevent  themfelves  from  being  fued  at 
law,  to  the  damage  of  the  plaintiffs.  The  defendant  pleaded 
two  pleas,  i/f,  The  general  iffue  non-ajfumpjit.  And  2<Uy^  Tliat 
Qii  tlie  11th  oi  July  1769,  he  became  a  bankrupt,  and  on  the 
12th  of  the  fame  month  a  commiflion  of  bankrupt  iffued  againft 
him,  upon  which  he  was  declared  a  bankrupt,  and  that  he  ob« 
taincd  his  certificate  on  the  5th  of  September  1769,  which  was 
allowed  and  confirmed  on  the  23d  of  Odober  following. 

This  caufc  cameon  to  be  tried  before  Lord  Chief  juftice  DeGrey 
at  the  fittings  in  London  after  the  laft  Eajler  term,  when  a  vcrdift 
was  found  for  the  plaintiffs,  fubjeft  to  the  opinion  of  the  court  upon 
the  following  ftate  of  the  cale,  viz.  it  appeared  in  evidence  at 
the  trial,  that  the  defendant,  on  the  25th  di  June  1769,  drew 
a  bill  of  exchange  on  the  plaintiffs,  who  were  then  his  attornies^ 
payable  one  month  after  the  date  thereof,  to  the  defendant's  own 
order,  for  57/.  51.  \d.  which  was  accepted  by  the  plaintiffs  the 
fame  day;  that  the  plaintiffs  at  the  time  of  accepting  the  faid 
bill,  or  at  any  time  fince,  had  no  ^ffe3s  in  their  oands  belong, 
in^  to  the  defendant  to  anfwer  the  faid  bill ;  that  on  the  i2th 
ox  July  1760,  a  commiffion  of  bankrupt  was  awarded'and  iffued 
agamft  the  defendant,  who  was  thereupon  found  and  declared  a 
bankrupt  upon  an  aft  of  bankruptcy  committed  by  him  on  the 
11th  ot  the  fame  7w/y;  that  the  faid  bill  of  exchange  became 
due  on  the  28th  01  July  1769,  when  the  fame  was  paid  by  the 
plaintiffs.  That  the  defendant  obtained  his  certificate  on  the  5th 
ol  September  1769,  which  was  allowed  and  confirmed  on  the  23d 
of  Odober  following. 

Upon  the  debate  of  this  cafe  the  whole  court  were  clearly  of 
opinion,  that  no  debt  was  owing  by  the  defendant  to  the  plain- 
tiffs  before  the  a6l  of  bankruptcy,  and  that  the  plaintiffs  could 
not  fwear  tliat  the  debt  was  due  and  owing  to  them  before  they 
bad  aflually  paid  the  fame,  which  was  not  until  the,  28(h  of 
July  1769,  after  the  aft  of  bankruptcy,  and  therefore  they  would 
not  come  in  for  any  dividend  under  the  commiflion ;  and  the 
court  faid  this  cafe  was  ^xaftly  likeG^^dli/ar^  verfus  Vanderheyden^ 
adjudged  in  this  court  in  Abckaelmas  term,  12  Geo.  3.  And  Aat^ifia. 
therefore  they  ^ave  judgment  for  the  plaintiffs,  and  ordered  the 
fofiea  to  be  delivered  to  them. 


Morris, 
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Morris^  Ailignee  of  the  Shtriffverfiis  Rees,  an  Attoroey 
of  C.  B.  one  of  the  Bail  of  J.  B.  in  C.  B* 

Tbe  affigoee  'HpHE  original  a6lion  brought  by  Morris  verfos  A.  B.  is  in 

^*ft^'^h^  ^^^  court  of  King's   Bench,  and  bail  not  bein?  put  m 

^n  the^'*  sibove  in  due  time,   the  bail-bond   hath  been  aifigned  to  the 

upon  in  the     plaintiff  Morris^  who  hath  brought  this  a£tion  thereupon  in  this 

'T*  ^th**      court.    And  now  it  was  moved  to  fet  aGde  the  proceedings,  tbe 

OTigiiud  *      oriffinal   a3ion  being  commenced  in  B.  R.  becaufe  tbe  ad  of 

adioo  wai      parliament  dire^ing  the  affignment  of  the  bail-bond,'  gives  the 

commcnceai   court,  after  fuch  bonds  are  put  in  fuit,  an  equitable  jurtfdi&ion 

raw^em'to  ^^  ^V  proceedings,  and  to  let  a  defendant  iff  to  try  the  nieritt 

bavejariP-      of  the  original  aaion  upon  reafonable  terms,  which  jurifdiAion 

^MMiofthe  cannot  be  exercifed,  unlefs  the  original  a3ion,  and  the  ifUoa 

sBiacic  Rep.  "P^"  ^^^  bail-bond  be  depending  in  the  lame  court.     Upon 

t5t.  5.  c.     hearing  counfel  on  both  Tides,  upon  (hewing  caufe,  tbe  wbok 

court  were  of  opinion  the  proceedings  in  this  cafe  were  illcmJ, 

and  fet  them  afide ;  and  would  have  given  defendant  bis  eras, 

if  cofis  had  been  inferted  in  the  rule  to  (hew  caufe ;  fome  of  the 

judges  feemed  to  think  that  this  court  liad  not  jurifdi£kion  of  this 

caufe,  the  original  af^ion  being  in  the  Kinff's  Bench,  and  the 

a&ion  on  the  bail-bond  being  given  by  the  m,  of  parliament. 

Rule  abfolute  to  fet  qfide  proceedings^ 

Mail  verfus  Goodibn.    C.  B. 

This  record  is  entered  of  laft  Trinity  term,  in  the  RoUs  366  £? 
367.  in  hac  veria, 

S^l^*";?.'^*  Sufoli  Cf  NOMAS  GOODSOK  late  of  Arlington  in  the 
A  count  upon  (to  wit)  ^  county  of  Suffolk^  yeoman,  was  attached  to  anfwer 
f*  •8.'««nent  Thonias  Maft  of  a  plea  of  trefpafs  upon  the  cafe,  &€. 

Sat'iumtiff  And  whereupon  the  faid  Thomas  Mqfl  by  MarcoH  Brakam  his  at* 
Aould  build  torney  complains.  That  whereas  he  the  faid  Thomas  Maft^  on  the 
Vdant"  ^"  27th  Say  oiAugvfl  in  the  year  of  our  Lord  1762,  was,  and  for  di* 
ciC«»idlay  vers  (to  wit  fcven}  years  before  that  time  had  been,  and  flill  is  a 
out  DOC  kis  trader,  dealer  and  cliapman  in  divers  and  fundry  kinds  of  goods, 
thinao).       wares  and  merchandizes  at  Bury  Sainl  EdmundSt  in  the  faid 

fhereopan }  -^ 

sod  that 

ylaintifflboold  enjoy  it  for  his  life;  plaintiff  ivrrt  that  he  did  build  the  yird,  &c.  and  enjojfcd  the  CifM 

got  fome  yean  as  an  eafcneot,  and  afligns  for  breach  that  defendant  wrongfuUy  and  injvruMOy  o^ 

ftnided  him  la  tbe  erjoyment  ci  bis  Ijid  eafemeAt, 

county 
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county  of  Suffotk^  and  during  the  faid  time  hath  had  frequent    - 
occafion  and  been  oftentimes  ufed  to  fend  corn,  feeds  and  other 
goods  by  water-carriage  from  Bury  Saint  Edmunds  aforefaid,  down 
the  river  Lark  otherwife  Burn^  to  the  port  of  King's-Lytm  in  the 
county  of  Norfolk^  and  to  receive  by  the  like  carriage  bv  water 
from  King's 'Lynn  aforefaid,  up  the  fame  river  Lark  otherwife 
Burn^  to  and  at  Bury  Saint  Edmunds  aforefaid,  coals,  iron,  deals, 
fir,  timber  and  other  goods  in  the  way  and  ufage  of  his  faid 
trade  and  dealing:  and  whereas  the  faid  river  Ztfr^t,  otherwife 
Bum,  fometimes  becomes  and  is  fo  (hallow  by  reafon  of  the 
want  of  a  fufficient  quantity  and  depth  of  water  therein  to  na- 
vigate veflels,  boats  and  lighters,  freighted  and  loaded  with  coals, 
iron,  timber,  and  other  goods  to  be  carried  bv  water  as  afore- 
faid, from  King'S'Lynn  to  Bury  Saint  Edmunds  aforefaid,  info- 
much  that  the  faid  ihomas  Ma/l  tiath  been  many  times  necef- 
farily  obliged  in  the  way  of  \ii%  faid  trade  in  the  carriage  of  his 
coals,  iron,  timber,  ancl  other  goods  by  water,  up  the  laid  river 
Lark  otherwife  Burn^  from  King's-Lynn  to  Bury  Saint  Edmunds  mai'^  be 
aforefaid,  to  land  fuch  his  goods  at  Worlington  in  the  county  of  jo'nci  wick  m 
Suffolk  aforefaid,  and  to  convey  the  fame  from  thence  by  land  count  m<»- 
carria^e  to  Bury  Saint  Edmunds  aforefaid,  for  the  fake  of  greater  **'' 
expedition  in  the  carriage  thereof;  and  alfo,  whereas  the  faid 
Thomas  Good/on  on  the  (aid  27th  day  of  Augujl  in  the  year  of 
our  Lord  1762  aforefaid,  and  long  before,  was  and  ftill  is  law. 
fully  pofleUed  of  and  in  a  certain  clofe  of  ground,  containing  by 
eftimation  (ixty  rods  in  length  and  ten  rods  in  breadth,  (ituate, 
lying  and  being  in  Worlington  aforefaid,  in  the  faid  county  of 
Suffolk^  next  adjoining  to  and  abutting  upon  the  faid  river  Lark 
otherwife  Burn^  on  the  fouthward  fide  of  the  faid  river ;  and 
alfo,'  whereas  on  the  faid  27th  day  of  Augujl  in  the  year  of  our 
Lord  1762  atorcfaid  at  Worlington  aforefaid  in  the  uid  county 
oiSuffM^  a  certain  difcourfe  was  had  and  moved  by  and  between 
the  laid  Thomas  Mafl  and  the  faid  Thomas  Goodfon^  of  and  con- 
cerning a  yard  to  be  made  and  built  by  the  faid  Thomas  Mafl^ 
in  the  faid  clofe  of  the  faid  Thomas  Good/on^  next  the  faid  river 
Lark  otherwife  Burn^  for  the  more  commodioufly  carrying  on 
the  faid  trade  of  the  faid  Thomas  Mafl^  and  for  the  lanaing  and 
fafe  keeping  his  coals  and  other  his  goods  there,  by  and  with 
the  confent  and  agreement  of  the  faid  Thotnas  Good/on;  and  upon 
that  difcourfe,  and  in  confequence  thereof  immediately  after- 
wards, (to  wit)  on  the  fame  day  and  year  laft  mentioned  at 
Worlington  aforefaid  in  the  faid  county  of  Suffolk^   a   certain 
agreement  was  had  and  made  in  writing,  by  and  between  the 
faid  Thomas GoodfomnAThomasMaJl.&gn^ilhyih^m  refpeftivcly, 
in  manner  and  form  following,  (that  is  to  fay)  *'  Memorandum 
••  27ih  Augufl  1762.   An  agreement  made  this  day  between  Mr. 
*•  ihomas  Good/on  and  Thomas  Majl^  for  the  laid,  Thomas  Maft  to 

"  build 
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**  build  a  yard  next  the  river,  for  the  landinj^  of  coals  and  othef 
**  goods  a^  many  as  he  pleafe;  but  the  faid  Titomas  Mafl  doth  en- 
'*  gage  to  lay  out  not  lefs  than  twenty  pounds  on  what  he  build^ 
**  for  which  reafon  the  faid  Thomas  (^oodfon  have  agreed,  that  the 
•'  (aid  Thomas  Majl  ftiall  enjoy  tlie  building  with  fregrefs  cyrce- 
*'  grefs  and  rcgreis,  for  any  goods  he  like  to  bellow  there  dur« 
••  ing  the  term  of  his  natural  life,  free  from  every  charse  what- 
**  foever,  and  within  fix  months  after  his  deceafe  the  building 
**  to  become  the  property  of  Mr.  Thomas  Good/on^  but  the  faid 
•*  Thomas  Good/on  do  hereby  promife,  that  Thomas  Maft  executor 
•'  fhall  have  the  firft  relufal  of  it  at  the  rent  it  will  then  let  for. 
'*  As  witnefs  our  hands,  Thomas  Good/on^  Thomas  Mqfi^*^  as  by 
the  faid  agreement  in  writing  more  fuli)r  appears.  And  the  laid 
Thomas  Maji  in  fa£l  further  fays,  that  in  purfuance  and  in  per- 
formance  of  the  faid  agreement  on  his  part  and  behalf,  to  be 
done  and  performed,  he  the  faid  Thomas  Ma/l  as  foon  after 
the  making  of  the  faid  agreement  as  conveniently  might  or  could 
be,  (to  wit)  on  the  firft  day  of  OSober  in  the  year  of  our  Lord 
1762  aforelaid,  did,  with  the  approbation  of  the  (aid  Thomas 
Good/on,  make  and  build  a  yard  in  the  faid  clofe  of  the  faid  Tko^ 
mas  Good/on  next  the  river  Ztfriotherwife  Bum  aforefaid,  for  the 
landing  of  his  coals  and  other  goods  there,  and  did  inclofc  the 
lame  with  a  ftonc  wall  of  great  heighth,  (to  wit}  feven  feet  high, 
and  with  four  doors  for  the  (afe  keeping  of  his  coals  and  other 
goods  when  and  as  often  as  the  fame  fliould  be  land^  and 
placed  there,  and  that  he  the  faid  Thomas  Maft  did  upon  tfatt 
occafion  lay  out  and  pay  a  large  fum  of  mone)',  (to  wiO  the  fum 
of  eighty  pounds  in  what  he  built  in  and  upon  the  laid  )'ard ; 
and  that  he  the  faid  Thomas  Maft  from  the  faid  time  of  his  makinfl[ 
and  building  the  faid  yard  for  the  landing  and  fafe  keeping  of 
bis  coals  and  other  goods  there,  hath,  in  purfuance  of  the  faid 
agreement,  peaceably  and  quietly  occupied  and  ufed  the  faid  yard 
as  an  eafement  for  tne  purpofes  aforefaid,  for  a  long  fpace  of 
time,  (to  wit)  from  the  time  laft  above  mentioned,  until  the 
«6tb  day  oi  March  in  the  year  of  our  Lord  1772  ;  neverthelels» 
the  bli  Thomas  Goodfon^  well  knowing  the  prcmifes,  and  not  at 
all  regarding  the  faid  agreement,  but  contriving  and  wrongfully 
intending  him  the  faid  Thomas  Mafl  in  this  behalf  unjuUly  to 
aggrieve  and  damnify,  and  to  hinder  and  deprive  the  i^aThomas 
Maft  of  the  ufe  and  occupation  of  the  faid  yard,  as  an  eafement 
for  landing,  placing  and  fafe  keeping  his  coals  and  other  goods 
there  accordmg  to  the  agreement  aforefaid,  he  the  faid  Thomas 
Goodfon  afterwards,  (to  wit)  on  the  a7th  day  of  March  in  the  faid 
year  of  our  Lord  1772,  and  on  divers  other  days  and  times  be- 
tween that  day  and  tlie  day  of  fuing  forth  the  laid  original  writ 
of  the  faid  Thomas  Maft  againft  him  the  faid  Thomas  Goodfon^ 
did  by  himfelf  and  fervants  wrongfully  and  injurioufly  obftmfi 

and 
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and  hinder  the  faid  Thomas  Mafl  from  landing  divers  large  quan- 
tities of  his  coals,  iron  and  timber,  (to  wit)  fifty  chaldrons  of 
his  coals,  fourteen  tons  and  fifteen  hundred  weight  of  his  iron* 
and  two  hundred  feet  of  his  timber,  at  and  upon,  the  faid  yard, 
contrary  to  tlie  faid  agreement,  by  rcafon  whereof  he  the  faid 
Thomas  Maft  hath  been  and  is  greatly  damnified  in  his  faid  trade 
and  dealings,  (to  wit)  at  Worlington  aforefaid,  in  the  faid  county 
oi Suffolk.  Andalfo,  whereas  the  faid  Thomas  Maft  on  the  301(1 
day  oi  May  in  the  year  of  our  Lord  1772,  at  Worlington  atore- 
iaid,  in  the  faid  county  oi  Suffolk^  was  lawfully  poffeffed  of  the 
goods  and  chattels  following,  that  is  to  fay,  of  forty  chaldrons  of 
coals,  ten  ends  of  iron,  ten  other  pieces  of  iron,  twenty  ten  feet 
battons^  twenty  other  battons,  ten  wooden  rails,  and  ten  other 
rails  of  the  value  of  100/.  of  lawful  money  oi  Great  Britain^  as  of 
his  own  proper  goods  and  chattels,  and  being  fo  poireffed  thereof, 
the  faid  Thomas  Maft  afterwards,  (to  wit)  on  the  fame  day  and 
year  laft  mentioned  at  Worlington  aforefaid  in  the  faid  county  of 
Suffolk ^X2S\jMy  loft  the  ^ooos  and  chattels  aforefaid  out  of  hit 
bands  and  poflcflion,  which  faid  goods  and  chattels  fo  loft  after- 
wards,  (to  wit)  on  the  fame  day  and  year  laft  mentioned  and  ' 
at  the  place  laft  abovefaid,  came  to  the  hands  and  pofTeflion  of 
him  the  faid  Thomas  Good/on  by  finding,  ncvcrthelefs,  the  faid 
,  Thomas  Goodfori.  well  knowing  the  goods  and  chattels  aforefaid 
to  be  the  proper  goods  and  chattels  of  him  the  faid  Thomas  Maft 
and  to  him  the  faid  Thomas  Maft  of  right  to  belong  and  appcr* 
fain,,  but  contriving  and  fraudulently  intending  craitily  and  fub* 
tilly  to  deceve  and  defraud  him  the  faid  Thomas  Maft  in  this 
behalf,  hath  not  yet  delivered  the  goods  and  chattels  atorefaid,  to 
him  the  faid  Thomas  Maft  (although  by  him  often  recjuefted  fo 
to  do),  but  the  faid  Thomas  Goodfon  afterwards,  (to  wu)  on  the 
iamedayand  year  laft  mentioned  at  Worlington  aforefaid,  in  the 
iaid  county  oi  Suffolk^  converted  and  difpofed  of  the  faid  goods 
and  chattels  la  his  own  proper  ufe;  whereupon  the  faid  Thomas 
Maft  fays y  that  he  is  injured  and  hath  fuftained  damage,  ta 
the  vahie  of  goo/,  and  thereupon  h6  brings  fuit,  SSc. 

And  the  feid  Thomas  Goodfon  by  CharUs  Lt  Grice  his  attorney 
comes  and  defends  the  wrong  and  injur)'  \\rlien,  &c.  and  &itn 
that  he  it  not  gniky  of  the  pret^fcs  above  laid  \o  bis  charge,  in 
ibanner  and  form  as  the  laid  Thomas  Maft  hath  above  thereof 
complained  againft  him,  and  of  this  he  puts  himfelf  upon  the 
country;  and  the  faid  Thomas  Mefl  doth  fo  likewife.  There- 
fore  the  flierilF  is  commfimded  that  he  caufe  to  come  here  from 
the  day  of  the  Hoty  Trinity  in  thVec  weeks  twelve  &c.  by 
whom  &c,  an^  who  neither. 0c.  to-  recognize  &€.  becaufe  as 
well  6?c. 

Thit 
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This  caufe  came  on  to  be  tried*  at  the  laft  aflizes  held  for  the 
county  of  Suffolk  before  my  brother  Wkitaker^  when  a  verdid  was 
found  for  the  plaintiff,  with  forty  (hillings  damages  and  forty 
fhillings  cofts,  taken  intirely  upon  both  tiie  counts  in  the  de- 
claration. 

And  now  it  was  moved  in  intereft  of  judgment  by  my  Brothers 
Sayer  and  Walker^  that  thcfe  two  counts  could  not  be  Joined  in 
one  writ  or  declaration;  becaufe  (they  faid)  tliat  the  nrft  count 
is  laid  to  be  upon  an  exprefs  agreement  in  writing,  and  founds 
wholly  in  contraS^  and  the  latter  is  in  caji  for  trover  and  con* 
vcrfion^  which  is  a  torL  And  to  prove  that  counts  founded 
upon  tort  and  upon  contraS  cannot  be  joined,  they  cited 
1  Keb.  847.  pi.  45.  2  Keb.  803.  1  Vent,  366.  for  they  not  only 
require  feveral  pleas,  but  therein  are  different  procels;  in  one, 
fummons,  attachment,  £s7c.  and  in  the  other,  attachment,  &c. 
that  aflions  upon  conti[^  lie  for  and  againft  executors,  but  a£lions 
upon  tort  do  not  lie  for  or  againft  executors.  In  the  cafe  of 
Bage  verfus  Bromuel^  3  Lev.  99.  Pafch.  35  Car.  2.  C  B.  Tr0* 
ver  and  offumpfit  were  joined  in  one  a£Uon,  and  upon  not  guilty, 
the  jury  quoad  the  trover  find  for  the  defendant,  znd  quoad  the  of* 
fumpfit  they  find  for  the  plaintiff,  and  it  was  moved  in  arreft  of 
judgment  that  thefc  two  things  cannot  be  joined  in  the  fame  ac- 
tion ;  and  that  although  the  jury  hath  fevered  them,  yet  the  deck* 
ration  being  naught  and  bad  at  the  firft,  the  plaintiff  cannot  have 
any  judgment ;  and  fo  it  was  holden  by  the  whole  court,  who 

Sve  judgment  that  the  plaintiff  (hould  take  nothing  by  his  writ ; 
is  cafe  being  after  a  verdi£l,  wherein  the  jury  had  fevered  one 
count  from  the  other,  (hews  that  the  writ  was  originally  naught, 
and  that  the  declaration  could  not  be  helped,  even  alter  a  ver« 
di3.  And  in  1  Ktb.  795.  pi.  7.  in  the  Exchequer  Chamber 
judgment  in  C.  B.  was  reverfed,  trover  and  an  qffumpfit  being 
joined  in  the  fame  a£lion,  in  regard  they  require  feveral  pleas, 
and  ajfumpjit  doth  furvive  to  the  executor  or  adminiftrator,  but 
trover  dotn  not:  ^o in  Denton  verfus  Clarke^  and  Flowcrdew  verfdf 
Kellett.  My  Brother  Serjeants  cited  feveral  other  cafes  to  the 
like  purpofe ;  not  nec^ffarv  to  be  fet  down  here,  becaufe  tbcy 
may  be  found  in  Viner.  Aor.  tit.  ASion  [Joinder].  The  courl 
made  a  rule  to  fhew  caufe  why  the  judgment  fhould  not  be 
arrefied. 

Serjeant  Wilfon^  upon  fhewing  caufe  for  the  plaintiff  why  judge- 
ment fhould  not  be  arretted,  faid,  that  it  feemed  not  to  be  ne- 
ceffary  in  the  prefent  cafe  for  him  to  fhew  that  a  count  is 
affumpfit  and  another  in  trover  may  well  be  joined  in  one  writ 

or 
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Or  a£Uon  \  but  that  if  it  was  ^eceflarv,  he  thought  the  cafe  o{ 
lyickcH  vcrfus  Ciijhn^  a  Wff/in  319,  wont  a  great  waV«to  prove 
tim  a  count  upon  a  ccntraSi^  an4  a  count  in  trover  may  veil  be 
joined  in  the  Yainc  writ  ami  declaration;  for  the  Lord  Chief 
Juftice  Wiimot  in  giving  his  opinion  in  that  cafe  fays,  It  is  ob- 
j<ifted  that  a  count  laid  (juafi  €X  toniradu^  cannot  be  joined  with 
tfcvtr^  yet  [lays  he]  I  lav  no  great  lirefs  upon  old  cafes'to  this* 
point,  at  tliis  day.  Fhc  true  tcft  [fays  he]  to  try  whether  two 
counts  can  be  joine<l  in  the  fanie  declaration  is  to  confider  ant^. 
fee  whether  tljcre  be  the  lame  judgment  in  both,  and  not  whe- 
ther they  bodi  require  the  fame  plea  j  and  wherever  there  1$ 
the  time  jadgment,  I  think,  [fays  Lord  Chief  Juftice  Wilmoty 
they  may  weli  be  joined,  that  in  ajfumfifil  and  trover  there  is 
cxa^ly  the  fame  judgment  veriatim. 

In  the  crfe  of  the  Duke  oiBfdforJvcrfxxiAlcociy  x  Wtl/on  250. 
Lord  Chief  Juilice  Zr/*  in  giving  the  judgment  of  the  court  fays, 
that  the  true  way  to  judge  whether  two  counts  can  be  joined  in 
one  declaration  is  tkjs^  viz.  that  whenever  the  fame  procefs  and 
judgment  are  in  two  counts  they  iiiay  be  joined,  otherwife  they 
cannot ;  dett  on  zjtu/gm/ni  and  mutuatus  may  be  joined,  fo  may 
dibt  on  a  bond  and  a  mutuatus  alttiough  there  be  different  plea's 
required,  becaufe  there  is  the  fame  procefs  and  judgment.  Debt 
and  detinue  may  be  joined.  Bro.  Joinder  in  Ailion,  pi.  97.  And 
fo  may  debt  for  an  amercement  in  a  court  leet,  and  a  mutuatus. 
8  Salk.  772. 

Bi|t  fuppofing  It  to  be  doubtful  whether  a  count  in  ajfumpjit 
or  upon  a  contrad  can,  or  cannot  be  joined  with  trover  which 
is  a  tort^  yet  [Serjeant  WUfon  faid]  that  this  was  not  the  cafe  at 
bar,  and  infilled  that  the  firfl  count  in  this  declaration  is  not 
founded  upon  the  contract  or  written  agreement  therein  fet  forth, 
but  is  chioly  founded  upon  the  tort  or  wrong  therein  alledgcd  to 
have  been  dione  by  tl»e  defendant  and  his  fcrvants  in  wrong  fullv 
andinjuri9ttfi,y  objiruthngandhindering  the  plaintiff Jromthe  afe  and 
enjoyment  of  tht /aid  yard  as  an  eafement^  which  he  had  quietly 
and  peaceably  enjoyed  for  about  ten  years  before,  under  the  faid 
agreement,  and  which  he  was  intitled  to  enjoy  for  the  term  of 
his  life;  that  it  was  lieceffary  to  flicw  the  agreement  in  the  do* 
claration  by  way  of  inducement  leading  to  the  gift  of  the 
aftion,  which  was  the  tort^  wrongs  or  ohftniclion  above-men- 
tioned; fo  that  whatever  may  he  the  Jaw  with  rofpe6i  to  join- 
ing affumpfit  or  contrafi  and  trover^  yet  this  was  not  that  cafe; 
but  both  thefc  counts  |  Serjeant  [r/<^^«  hmnbly  infiftcJl  wnc 
founded  upon  tortx,  and  therefore  he  prayed  judgment  "lor  the 
plaintiff. 

Vri.  III.  A  A  Cufia. 
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Curia.     The  gi/i  of  this  aQion  upon  the  firft  count  is  this,  wr. 
that  the  defendant  did  by  himfelfand  fervants  wrongfully  and  in- 
jurioufljf  obftruS  and  hinder  the  plaintiff  from  landing  divers  ]ax]ge 
quantities  of  his  goods  upon  tne^^ar^,  contrary  to  the  written 
agreement  h^ioTt,  let  forth  in  that  count;  it  was  neceflary  for 
the  plaintiff  to  fet  forth  the  agreement  to  fliew  himfelf  intitled 
to  the  eafement  of  landiniz  his  goods  upon  the  yard^  which  he 
had  built  and  laid  out  a  lum  ot  money  thereupon,  and  had  en- 
joyed the  fame  for  about  ten  years  accordingly ;  and  having  done 
tins  very  properly,  the  plaintiff  goes  on  and  alleges  in  this  count, 
that  the  defendant  well  knowing  the  premifes  obftruSed  him 
in  the  enjoyment  of  his  eafement;  this  is  certainly  ^^sfeefanee^ 
and  founds  wholly  in  tort,  force  and  wrongs  and  not  in  contraS; 
for  the  agreement  or  contraS  which  had  been  for  fome  years  be* 
fore  executed  both  by  plaintiff  and  defendant  is  6nly  introdufloiy 
to  fhew  the  tort  or  wrong  done  by  the  defendant  to  the  plaintiff 
in  hindering  him  from  the  enjoyment  of  \{v&  ea/ement  which  he 
had  an  undoubted  right  to  enjoy;  fo  that  we  are  of  opinion  the 
firft  count  is  founded  upon  di  tort^  and  not  upon  contraB:  and 
that  this  is  a  ftronger  cafe  than  the  cafe  of  Vicion  verfus  C&/1 
lSctBr«wn    ton;    it  is  faid  in  that  cafe,    *•  That  the  true  t^  to  try  whc- 
▼.  I)pf«s        t«  ^jjgjp  ^^Q  counts  can  be  Joined  in  the  fame  declaration  is 
k.  BTiyX     *'  ^^  confider  and  fee  whether  there  be  the  fame  judgment  in 
3177.  and  «r/«  «•  both,    and  that  whenever  there  is   the   fame  judgment  in 
%nnif.  319.]  c«  Ijq^j,^  ^i^gy  jjj^y  well  be  joined."     Now  it  is  certain  that  in  all 
aflions  upon  the  cafe,  damages  only  are  recovered,  and  thcjhud 
judgment  for  the  plaintiff  m  all  of  them,  both  upon  contraSs 
and  torts,  is  the  fame,  viz.  tliat  it  is  confidered  by  the  court  that 
the  plcuntiff  do  recover  his  damages  to  fo  much  money,  againft 
the  defendant,  and  that  the  defendant  be  in  mifericordia ;    and 
yet  it  fcems  to  us  from  a  variety  of  cafes  in  the  books,  that 
a  count  upon  a  common  affumpjit  for  goods  fold,  money  lent, 
money  had  and  received,  and  iuch  like  counts  which  are  mere 
nonftafances  in  non-payment  of  money,  cannot  be  joined  with  a 
count  grounded  upon  a  tort  or  misftafance  as  trover  is,    and 
therefore  wc  think  the  rule  or  ttft  to  try  whether  two  counts 
can  be  joined,  as  laid  down  in  Dickon  and  Qifton,  is  lather  too 
large,  and   is   not    univerfally   true ;    though   it   may    be   one 
good  rule  or  teft  among  others  to  try  this  point  by.     But  without 
giving  any  opinion  upon  that  matter  until  it  comes  in  judgment 
before  us ;  we  are  all  clearly  of  opinion  that  the  firft  count  in 
this  cafe  at  bar,  is  founded  upon  tort^  and  not  upon  contraQ^  and 
that  trover  may  be  well  joined  with  it. 


Judgment  for  the  plaintiff ^^r  lotam  curiam. 

Lewis 
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Lewis  Powell,   Clerk  ver/ta  Francis   Milbum,   Clerk.  [*  ^^^^J?\ 

C.  B.  ^^'-^'^-^ 

'T^  HIS  was  an  aSion  of  trcfpaft  upon  the  cafe,  wherein  ^€l«t><» 
^    the  plaintiff  declared  that  the  defendant  was  indebted  to  Sd'lJS «. 
him  in  a  certain  fuzn  of  moner,  for  the  like  fum  had  and  re-  ceiredtotrr 
ceived  by  the  defendant  to  and  tor  the  ufe  of  the- plaintiff,  and  «*>«  'jght  to* 
being  fo  indebted  the  defendant  in  confideration  thereof  pro-  f<J*^'trfti 
mifed  payment  thereof  to  the  plaintiff,  which  the  defendant  has  offucb  aaum 
not  performed,  to  the  plaintiff  s  damage;  upon  the  general  iffue  bytheprefen. 
being  pleaded,  this  caufe  came  on  to  be  tried  before  the  Lord  I,Vti*l  hT  ^^ 
Chief  juftice  De  Grev  at  the  fittings  after  laft  Eq/ler  term,  when  neeJ  not 
t  verdiQ  was  founa  for  the  plaintiff,  with  two  (hillings  and  prove  hit  con- 
li^>pence  damages  fubjeft  to  the  opinion  of  this  court  upon  i^'ll  gjjjy 
the  following  cafe  made  at  the  trial,  which  fiates  in  thefe  c.iiandtsik 
words,  viz.  i4.c.».c.4.] 

"  That  Eleanor  the  wife  of  William  lolliffe  Efq.  being  Tunder  The  cafe  re- 
"  age  and  by  virtue  of  the  marriage  fettlemcnt  of  her  granafather  ^«r^5<*  ^^^ 
"  and  grandmother  John  Hedworth  Efq.  and  Sufannah  Sophia  X"^il 
•*  Peljant^  dated  the  27  &  28th  days  of  Auguft  1714)  feifed  in 
**  fee-tail  of  the  advo^^fon  or  rignt  of  donation  of  the  dona^ 
••  tive  of  Ckefler  Le  Street^  which  is  a  donative  with  cure  of 
**  fouls;  the  faid  William  Jolliffe  and  Eleanor  his  wife,  nomU 
**  nated  and  appointed  the  plaintiff  Ltwis  PoxveU  clerk  thereto 
"  on  or  about  the  17th  day  of  June  1770. 

**  That  the  plaintiff  Ltwis  Powell  was  in  prieft's  orders  at  the 
"  time  of  the  faid  nomination  or  appointment,  and  fubfcribed 
**  the  thirty-nine  articles,  and  the  three  articles  in  the  thirty <» 
'*  fixth  canon  at  the  time  of  his  ordination  ;  but  did  not  prove, 
*^  upon  the«  trial  of  this  caufe  (although  he  was  required  fo  to 
*'  do)  that  he  had  fubfcribed  the  articles  in  the  prefence  of  the 
••  Bijhob  of  Durham,  who  is  ordinary  of  the  diocefe  within 
*'  wnicn  the  donative  in  queftion  is ;  nor  that  he  had  publickly 
"  read  the  ftme  in  the  church  of  Chefter  Le  Street,  with  de- 
**  daration  of  his  unfeigned  affent  to  the  fame  \  nor  that  he  had 
*^  fubfcribed  the  declaration  or  acknowledgment  contained  in 
"  the  fatute  of  the  13  W  14  Car.  2.  cap.  4.  for  the  uniformity 
•'  of  publick  prayers  and  adminiftration  of  facraments,  and  other 
**  rites  and  ceremonies,  &c.  fince  his  nomination  to  the  faid 
J*  donative  ;  nor  had  any  licence  from  the  late  or  prefent  ii/hop 
'^  of  Durham  to  preach  or  officiate  in  the  church  of  Cnefier 
"  le  Street. 

A  A  8  *'  Qumt 
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*'  Quate^  Whether  the  plaintifT  is  in  a  fituation  to  maintain 
•*  this  attion  ? 

•'  Signed  by  John  'Rutland  for  the  plaintifl*, 

*•  Thomas  Walker  tor  the  defendant." 

This  caufc  was  argued  at  the  bar  in  Trinity  term  laft,  by  Set* 
jeant  Glynn  for  the  plaintiflf,  and  Serjeant  WaUur  fur  the 
defendant. 

Argument  for      Serjeant  Glynn — It  was  fir(l  objefied  at  the  trial  of  this  caufv 

*^P^»o^ff-    (and  fo  the  cafe  ftates)  that  the  plaintiff  did  not  Drove  (though 

I   Objea»n«  required  to  do  fo)  that  he  had  fubfcribcd  the  articles  in  the  pre* 

fence  of  the  Bifiop  of  Durham  the  ordinar}',  nor  liad  publickly 

read  the  fanie  in  tlie  church  of  Chffter  Lc  Strt^t^  with  declara* 

tion  of  his  unfeigned  alfent  to  the  lame,  according  to  the  ^atm 

13  £//;.  cap.   X2.ft&,  3.  whereby  it  is  cnattcd.  That  no  pcr/hn 

Jhall  be  thereajla'  admUtcd  to  any  bcnrfiu  with  cure^  except  Aa 

thfn  be  of  the  a^r  vf  three  and  twenty  years  at  the  leaft^  and  d 

dracon^  andjriall  fnji  have  fub/crihed  the  J'aid  articles  7/1  the  pre^ 

Jtncc  ofUu  ordinary,  and  publickly  read  the  fame  in  the  'parijk 

church  of  that  benefice,  with  declaration  of  his  uifeigned  affeni  to 

the  fame:  and  that  every  peffon  after  the  end  of  thoLfflian  ff par. 

(lament  to  be  admitted  to  a  benefice  with  cuie,  except  that  unthm 

two  months  after  his  induilion,  he  do  publickly  read  thtfaid  articles 

III  the  fame  church  uhfrr  he  fliall  have  Ac  cure^  in  the  tzmc  nf 

common  prayer  there ^  with  declaration  of  his  unfeigned  affent  there* 

unto,  and  be  admitted  to  adminijler  the  facramatts  within  one  year 

offer  his  induclion,  if  he  be  not  admitted  brfare,fhail  he^  upon 

every  fuchd fault,  IPSO  FACTO,  immediately  deprived. 

Anfurer  to  ift  In  anfwcrto  this  objcf^ion,  I  hunibly  infifl,  (with  deference  to 
Objcdkm,  ti,t  court)  that  this  lUtuie  cloth  n4>t  extend  to  donatives  cither 
with  or  without  cure  of  foul.<k ;  for  donatives  arc  not  tlierein  once 
mentioned ;  it  only  (peaks  of  bcaeficcs^with  cure,  of  benefices 
prefentative^  of  adiniiIion»  inilitution  and  induction,  the  proper- 
a6t&  of  the  ordinary  with  rcf])(r6l  to  ^/'^^;;/a/2i;£  benefices;  but 
doth  not  fay  one  word  with  rclpcd  to  a  patron's  donation^  nomiv 
nation,  or  appointment  to  a  dunative, 

Irhat «  dona-  A  dottotive  with  cure  of  fouls,  hath  never  been  taken  or  un- 
jrnori''bc'nc!  ^^J^^^d  to  be  a  *<r;/^rtf  with  cure  of  fouls,  within  the  mcaninf 
ficewichcure,  of  ihc  flat.  Hi  Hen,  i»  cap,  19.7^5,  9,  of  Pluralities^  cither  by 
by  the  mean-  thc  canonifis  <^r  comniqn  lawyers ;  but  on  the  contrary,  it  haft 
«7h^  s!*'  al.wsys  been  held,  ever  fince  thc  making  of  tliat  ftatutc,  tltat  any 
cjs.'  perfon  bavi»{(  a  donative  with- or  without  cur^  of  fouls,  oftlus 

yearljr 
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•yearly  valtic  of  eight  pounds  of  above,  may  lawfully  accept  and 
take  a  prefentativc  benefice  with  cure  of  fouls,  and  be  inftitwted 
and  iiidufted  in  poflcflion  thereof;  and  that  the  donative  with 
or  without  cure  of  fouls,  (hall  not  he  adjudged  in  law  to  he 
void :  this,  I  fay,  is  univerfalJy  agreed,  both  by  the  canohift s 
and  common  lawyers,  and  thereupon  I  ground  myfelf,  that  thi$ 
donative  is  not  a  benefice  within  the  fiatute  of  i^  Eliz,  c.  12. 
Indeed  cvcrj'  word  of  this  ftatute  of  E/iz.  relates  only  to  pre/eh^ 
tatix^e  benefices  or  livings ;  the  laft  fedlion  thereof,  fi8.  8.  pro- 
vides that  no  title  to  confer  or  prefent  by  lapfe  fliall  accrue  upon 
any  deprivation  ipfofa&o,  but  after  fix  months  after  notice  of 
fuch  deprivation  given  by  the  ordinafy  to  the  patron.  And  that 
fuch  notice  to  the  patron  ought  to  oe  truly,  properly  and  pcr- 
fonally,  and  not  feignedly  given,  the  cafe  01  Bacon  vtxfws  Bijhop 
oj'Carhfle  and  Wxtton  Gierke  (hews;  which  was  a  quart impedit  by 
Bacon  againft  the  Bifliop  qfCarliJle  and  IWitton  Gerke^  wherein  the 
plaintifr  counted  of  a  prefentation  to  one  Twaytes  by  an  abbot 
m  the  time  of  Hen,  8.  and  made  his  title  by  a  grant  of  the  next 
advowfon  made  by  the  abbot  and  his  con\'ent,  and  that  the 
church  was  then  void  by  the  deprivation  of  the  faid  Twaytes 
generally:  and  the  bifhop  as  ordinary  intitled  himfelf  by  Japfe, 
by  reafon  of  the  deprivation  of  Twaytes^  becaufe  he  not  being 
minifter  according  to. the  order  made  in  the  time  of  Kinff  Ed,  6. 
and  in  the  time  of  .the  then  Queen  Eliz,  nor  having  fubfcribed 
to  the.  articles  of  religion  according  to  t\\cflat,  13  £//z,  cap,  13. 
whereby  the  church  was  void,  G?r.  and  Witton  his  clert  pleaded 
the  fan^e  plea.  And  ilTuc  was  joined  upon  the  notice  given  by 
the  bifhop  to  the  patrorf  of  thi's  deprivation  (that  is  to  fay) 
whether  ttic  bifliop  had  notified  to  the  faid  plaintiff  the  faid  de- 
privation at  the  church  aforefaid,  as  the  bilhop  had  alleged  or 
not?  And  the  jurv  gave  a  fpecial  verdift  (to  wit)  Quod  efycopuf 
notificawt  non  fuhfcriptum  pradxEV  per  Twaytes  ad  articutos  pre* 
diBoi  apud  ecclefiam  praaiclam  per  quanJam  intimationitrnjuam 
figillatam  fob  tenore  Jequtnte,  videlicet  IL  epijiopus  C.  untverfis 
recloribus^  i/icariis^  curatis,  non  curatis,  clericis  et  literatis  qxd^ 
Infcunqueirtfra  dioceJinnoJlramCarlior  folutem^  cum  R,  Twaytes 
(Uncus  vkarius  perpetuus  vicaria  perpetua  eccUfia  parochaHs 
de  C,  noflra  diocejie^  non  fobfcripftt  articulis,  lic.juxtaftatutum^ 
(3c,  mandans  eis  omnibus  etpntcipue  curato  de  C  ad  deilarandum 
in  di&a  ecclejia  de  C,  dicium  nonfobfcriptionem^  &c.  And  the 
jury  found  further  that  the  faid  intimation  was  publickly 
read  in  EngUjh  by  the  curate  in  the  pulpit  in  the  faid  church  of 
C,  in  the  day  of  tne  Epiphany  of  our  Lord,  in  the  tithe  of  di- 
vine  ferv-ice  in  the  morning,  &c.  and  tbat  it  was  afteiivards 
fixed  in  the  porch  of  the  faid  church  by  a  ^eraf  appar?(ar  &c ; 
and  whether  this  matter  was  a  fufltcient  ttotificafttofi  to  the  faid 
plaintiff  of  the  faid  dq>rivation  or  noC^ jury  w^  ignorahf, 

A  A  3  and 
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and  prayed  the  advice  of  the  jufiices.  Nota^  there  wai  no  men* 
tion  of  the  patron  or  his  name  in  the  intimation ;  alfo  no 
^xprefs  mention  was  made  of  the  deprivation  according  to  the 
prowfoc  in  the  ftatute  aforefaid.  Scd  quod  Twaytes  nonjubfcriffii 
articulis.  nor  any  matter  of  qualification  of  TwayUs  thatheoiighc 
or  was  obliged  to  fubfcribe,  but  he  is  called  in  the  inftniment 
vicarius  perpetuus^  et  non  nupcr  vicarius^  fo  then  he  was  not 
deprived  at  the  time  of  the  date  of  the  intimation,  wherefore  no 
deprivation  was  or  could  be  notified.  Alfo  qu4eTe  of  the  matter 
in  law  of  fuch  public  notice  to  the  church,  &c.  and  not  to  the 
parfon  the  patron  ?  Et  nota  the  favour  of  the  jury  to  the  defend*- 
fmts,  who  find  in  their  verdid  tkit  Twaytes  the  laft  incumbent^ 
non  habens  ordines  ad  divina  ulebrandaUcundumfornuimfiatutiEd'^ 
wardij'cxti  ifei  ufitat'  tempore  nunc^  non  declarat*  affenfim/kum  coram 
crdinario  necfubfcripfitartictdis^  i^c.  which  is  msxxiex dehors  of  their 
iflue  and  charge,  tlierefore  no  regard  ought  to  be  had  to  it.  E^ 
nota^  the  opinion  of  the  civilians  that  this  intimation  is  not  fuf* 
ficient  to  prejudice  the  patron,  becaufe  it  is  upon  a  ftatute  penal 
to  the  incumbent,  and  penal  to  the  patron  to  make  him  loie  hi$ 
prefentation,  and  therefore  fuch  notice  to  the  patron  ought  to 
pe  ver^  proprii^  et  perfonaliter  et  non  fiB}^  and  the  intimation 
ought  to  notify  that  the  ordinary  haci  deprived  him  by  a  fen- 
tenct  dcclarztoTy  pro -sion  a^enfu  et  fubfcripUone  articuhs  Jicun^ 
dumJlatutunL,  Otherwife  it  (hall  be  intended  that  the  ordinary 
was  content  to  permit  him,  &c.  And  on  the  laft  day  of  term, 
Hil.  i8  Eliz.  it  was  refolved  in  the  Exchequer  Chamoer  by  the 
opinion  of  j//the  juftices  and  the  Chief  Baron  of  the  Exchequer 
except  Harper  and  Mounfon^  ahfenie  Gawdy^  that  the  faid  inftru* 
ihent  was  infufficient  for  the  caufes  aforefaid.  Etjuperindc  in 
banco  eodem  dU  judicium  datum fuit  pro  Bacon.  Tliis  cafe  fliews 
what  notice  is  to  be  given  to  the  patron  by  the  ordinary,  before 
he  can  confer  or  prejtnt  by  lapfe,  after  a  deprivation  ipfofoBo 
of  an  incumbent  of  a  preventative  benefice,  for  not  fubicnbing 
the  articles  according  to  the  Jlat.  13  Eliz,  cap.  12.  and  there- 
fore it  was  thought  proper  to  fet  it  down  in  this  place  at  fu]! 
length,  as  it  is  reported  by  the  learned  Chief  Juftice  Dier^ 
846. 

Tbe  orfinary  But  with  refpefl  to  a  donative  it  is  univcrfally  aj[reed,  tho 
feM^dmu.  o^^^^^^  cannot  prefent  or  collate  thereto  by  lapfe,  mdeed  be 
dve  bj  lapfe.  may  compel  the  patron  thereof  to  give  it  to  ibnie  proper  clerk. 
Suppofing  for  argument's  fake,  that  the  incumbent  of  a  danaiivt 
was  bound  to  fubfcribe  the  articles,  he  might  fubfcribe  them  be* 
fore  the  patron  or  donor,  for  the  ordinary  cannot  interpofe ;  a 
donative  is  out  of  his  jurifdiflion,  out  of  the  duty  of  his  officp, 
and  if  he. was  to  interfere  he  might  incur  ^pramunire;  he  cai;- 
not  exercife  any  vifitatorial  a&  with  refpe6t  to  a  donative^  if  he 

does 
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does*  be  violates  or  invades  the  rights  of  the  patron  thereof  who 
is  the  ordinary,  and  A^onty  can  deprive.  If  the  ftatute  be  con- 
ftrued  to  extend  to  donatives  the  patron  thereof  muft  be  the  ordi* 
nary  meant  by  the  ftatute*  and  he  is  the  perfon  before  whom  the 
articles  are  to  be  fubfcribed,  and  therefore  it  was  not  neceflary 
to  prove  at  the  trial  that  the  plaintiff  fubfciibed  the  articles  in 
the  prefence  of  the  bifliop  of  Durham  the  ordinary  of  the 
diocefe. 

^dly.  It  was  obje£led  at  the  trial  of  this  caufe  (and  fo  the  2d  Objctfoa. 
cafe  nates)  that  the  plaintiff  did  not  prove  (though  required  fo 
to  do)  that  he  had  fubfcribed  the  declaration  or  acknowledgment 
contained  in  the  ftatute  of  the  ig  &  14  Car.  s,  cap.  4.  for  the 
uniformity  of  publick  prayers,  and  adminiftration  of  facraments, 
and  other  rites  and  ceremonies,  &c,  fmce  his  nomination  to  the 
faid  donative^  nor  had  any  licence  from  the  late  or  prefent  biflum 
of  Durham  to  preach  or  officiate  in  the  church  of  Chcfter  tz 
Street. 

What  I  have  fubmitted,  with  great  deference  to  the  court,  Aofwet, 
upon  ihcjlat.  of  Eliz.  applies  more  firongly  to  the  13  &  14  Car. 
s.  that  this  muft  be  done  before  the  patron  of  the  donative:  this 
obje£lion  ought  to  come  before  the  court  from  the  donor. 

This  ftat.  of  Car.  t.  was  made  for  the  uniformity  of  the 
church  of  England,  and  to  deprive  all  non-conformiits ;  it  is 
commonly  called  the  Saint  Bartholomew  a3 ;  it  ena3s,  That 
every  parfon,  vicar,  or  other  minifter  whatfoever,  who  now  hath 
or  enjoyeth  any  ecclefiaftical  benefice  or  promotion  within  this 
realm  of  England,  ftiall  in  the  church,  chapel,  or  place  of  pub* 
lick  worfhip  belonging  to  his  faid  benefice  or  promotion,  upon 
fome  Lord's-day  before  the  feaft  of  Saint  Bartholomew^  which 
ihall  be  in  the  year  of  our  Lord  God  166ft,  openly,  publickly 
and  folemnly  read  the  morning  and  evening  prayer  appointed*  to 
be  read  by,  and  according  to,  the  book  ot  common  prayer,  at 
the  times  thereby  appointed;  and  after  fuch  reading  tnereof, 
fhall  openly  and  publickly,  before  the  congregation  there  af- 
fembled,  declare  his  unfeigned  affent  and  confent  to  the  ufe  of 
all  things  in  the  faid  book  contained  and  prefcribed  in  thefe 
words  and  no  other :  [viz.'] 

I  A.  B.  do  here  declare  my  unfeigned  affent  and  confent  to 
all  and  every  thing  contained.and  prefcribed  in  and  by  the  book 
intituled.  The  Bo)s^  of  Common  Prayer  and  adminiftration  of  the 
facraments  and  other  rites  and  ceremonies  of  the  church,  ac- 
coMing  to  the  ufe  of  the  church  of  England {  together  with  the 
pfalter  or  pfalms  of  David,  pointed  as  they  are  to  be  fung  or 

A  A4  faid 
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faid  in  churches ;  an4  the  Sorm  or  manner  of  makings  ordzuning 
and  confccr^ing  of  bifhops,  prietts,  ami  deacons. 

And  that  all  and  every  fuch  peiTon,  who  (hall  (without  feine 
lawful  impediment  to  be  allowed  and  approved  of  by  the  ordi- 
nary  of  the  place)  ncgleA  or  rcfufc  to  do  the  fame  within  the 
time  aforefaidi  or  (in  cafe  of  fuch  impediment)  within  one  month 
after  fuch  impediment  removed,  ihall  ipJ'ofaQo  be  deprived  of 
all  his  fpiritual  promotions  ;  and  that  from  thenceforth  it  fliall 
be  lawful,  to  and  (or  all  patrons  and  donors  of  all  and  lingular  the 
faid  fpiritual  piomotionii,  or  any  of  them,  according  to  their 
refpc6iive  riglus  and  ,titles  to  prcfent  or  collate  the  jftmc,  as 
though  the  perfon  or  perfons  fo  oflending  or  itvg)e£)ing  vrere 
dead.  And  by  the  fame  a^i,  evrry  pcrfou  theit^aftcr  to  be  pro- 
motcd  to  any  ecclcfiaiiical  benefice,  is  to  conform  in  like 
.manner. 

If  this  conformity  and  declaration,  as  in  the  cafe  ftated»  wis 
nccelTary  to  be  made  by  the  plaintiff,  I  contend  he  muft  do  it 
before  his  donor ^  who  if;  his  ordmary;  but  if  I  am  miftaken  in 
tiiat  point,  yet  I  humbly  infift,  that  it  was  not  iiKUmbent  upon 
him  at  the  trial  of  this  caufe^  to  pr{>ve  that  he  had  fubfcnbcd 
the  articles  before  the  biihop  of  Dnr/iam,  and  publickly  read 
the  fame  in  the  church  oi  Ck^fter  I^c  Strcei,  with  his  unfeigned 
aflfent  to  the  fame,  and  that  he  had.  fubfcribed  tlic  declaration  or 
acknowledgment,  contained  in  the  Ibtute  of  tl)ei3&  i^Car, 
tt.  c^p.  ,|.  for  the  uiuformity  of  publick  praycis,  and  adniini* 
ftration  of  facraments  and  other  rites  and  ceremonies,  &(.  fince 
his  nomination  to  the  faid  donative.  He  ])roduceil  the  inftru. 
mcnt  oi  donation  at  the  trial,  and  all  the  title  the  patron  could 
give ;  and  as  no  fubfequent  deprivation  appears,  the  couit  will 

i>refume  |hat  the  phiintifif  hath  conformed  himfclf  properlv  be* 
ore  the  proper  patron  or  ordinary.  And  to  this  purnofc  is  the 
cafe  of  Al(7;ii^  verfus  Butler y  i  Roll.  Rep.  83.  hlonke  iucd  in  the 
fpiritual  court  for  tythes  againft  Butler ^  who  there  pleaded  that 
he  liad  not  read  the  articles  according  to  the  (tatute,  and  there 
the  court  conftrained  the  defendant  to  prON-e  that  negative,  that 
it  is  impoflible  to  produce  men  to  fiyear  that  he  never  read  the 
articles,  for  there  is  no  man  who  at  all  times  liath  been  at 
prnyers,  and  for  this  reafon  the  defendant  prayed  a  prohibitioa, 
but  it  was  denied.  Coke  and  Dodderidge  faid  the  law  prefumes 
that  he  read  the  articles  ;  for  no  one  will  hitend  that  a  man  will 
lofe  the  benefice  rather  than  resal  the  articles,  afnd  thcrelbrtt 
where  the  law  prefumes  the  affirmativci  the  law  requires  the 
negative  to  be  proved ;  as  if  nt  unque  accoupU  in  hyed  malrimanU 
be  pleaded,  this  oegative  ought  to  be  pro\xd ;  and  Coke  faid»  if 
fucb  a  matter  (hould  come  before  him  upox)  evidence^  he  would 

pr^fumc 
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preftime  {until  it  were  proved  to  the  contraiy)  ihit  he  n%d  the 
artictes* 

In  an  eje6lttient  for  a  prebemfel  honfe  trie^  at  Saljjbury  bcFone 
Lord  Chief  Juftice  Wllm&i^  k  was  objefied  the  prebendary  had 
not  conformed  and  read  the  articles,  and  he  was  called  upon  to 
|>mve  that  he  had ;  but  it  was  prefuinod  by  the  Chief  Juftice 
that  he  had  read  the  articles,  ^c.  and  he  held  k  was  not  in- 
ciimbent  on  the  plaintiflFto  prove  that  he  had  read  the  articles, 
fubfcribed,  £?c. 

In  the  cafe  of  Tamofprik  before  the  houfe  of  lords,  which  ^as  i  ^afonisa, 
a  donative^  this  obje6iion  was  not  fo  much  as  mentioned. 

D(mativ€5  are  mere  priTate  benefices  creSed  by  the  Kinjf,  or 
;;reat  lords,  and  are  not  within  the  ftatutes  mentioned  which 
only  concern  prtjentahvc  benefiees ;  htdd-ea  ^tt  Jrfs^umtins  at- 
tiJuHt  jura  adaptantur^  viz,  benefices  within  the  junfdiQion  of 
the  ordinary  of  the  diocefe ;  the  now  plaintiff  who  is  in  pot 
fcflion  derives  his  title  wholly  by  the  gift  of  the  donor,  not  from 
the  ordinaty. 

In  the  latter  end  of  this  cafe  h  is  ftated.  that  the  plaintiff  h^ 
iK)  licence  from  the  late  or  prefent  bifhop  of  Durham^  to  preadi 
or  officiate  in  the  church  oi  Che/ter  JU  Strrei. 

Lord  Chief  Juftice  De  Cngr— No  fuch  licence  is  required  or 
•netcflary  to  be  nad,  but  only  for  le£hirers. 

Serjeant  Walker  for  the  defendant— The  chafch  in  queftton  is 
a  d&naiiffe  Yiiih  curt  of/auis,  being  ftated  in  the  cafe,  and  found 
by  the  jnry,  to  be  fuch  a  curacy ;  upon  Mfi  I  fliall  ground  my  ar- 
gument ;  the  bj/hQp  of  Durham  has  the  cure  of Jouls  wkhin  and 
throughout  his  diocefe ;  Chejltr  Lt  Street  is  within  bis.  diocefe, 
therefore  the  bifhop  hw  the  curt  tfjdtds  and  ecclefiwftical  jnrif- 
diAion  in  Che/kr  Lt  Street.  The  plaintiff  mtift  be  in  poffeffion 
of  the  church  before  he  can  flryhe  has  loft  the  profits  thereof, 
or  can  have  this  adion  for  money  receited  by  the  defendant  far 
his  ufe,  he  mufl  fiiew  fome  publick  tefts  to  mark  him  ottt  to 
teach,  preach  and  adminifter  the  facraments;  'thefc  pnbKc  tefb 
arc  given  by  ail  perfons  who  take  liYinp  tvifh  tn^t  df  Jouls  ;  when 
a  man  has  got  a  pnoper  certificate  of  his  good  morals,  has  been 
admkted  into  holj^  ordett,  and  been  prrfenced,  admitted  and 
inflituted  to  a  benefice,  yet  he  cannot  bring «ny  poffefforyaftton 
touching  the  glebe  or  temporal  profits  of  the  benefice  before  he 
be  indu8!ed,  the  plaintiff  is  not  mpofleifion  of  thischorcfa*  fo  he 
caaa^t  maintaia  this  aAioa; 

ajr 
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By  thtjlai.  1  Eliz,  caff.  x.ftS.  19.  All  ecclefiaftical  perfou 
whatfoever  (hall  take  the  o^th  of  fupremacy,  under  pain  oi  iofing, 
during  life,  all  ecclefiaftical  and  fpiritual  promotion;  and  by 
JtB.  22.  all  perfons  that  (hall  be  promoted  to  any  ecclefiaftical 
benefice,  ofiice  or  miniftry,  (hall  take  the  oath  of  Supremacy; 
this*  donative  zuiik  cure  oj fouls  is  an  ecclefiaftical  office  or  mi- 
nifiry,  therefore  the  plaintiff  ought  to  have  (hewn  that  he  has 
taken  the  oath  oi  fupremacy. 

Lord  Chief  Juftice — ^This  was  not  mentioned  ajt  the  trial,  nor 
is  any  notice  taken  of  it  in  the  cafe  fiated  for  the  opinion  of  the 
court;  we  cannot  go  out  of  the  cafe  ftated, 

Serjeant  Walker ^\  cite  the  flatutes  of  1  £ffz.  cap.  i.JeB.  19. 
and  13  Eliz.  cap.  12.  to  (hew  that  the  a£l  of  donation  is  not  a 
teft  ofthe  nlaintiff 's  fitnefs  for  a  benefice  with  cure  of  fouls, 
but  he  mufl  fubfcribe  the  articles  in  the  prefence  of  the  ordinary, 
which  can  only  mean  the  bifhop,  for  ne  has  the  cure  of  ail  the 
fouls  within  his  diocefe. 

In  the ^a/.  13  Q  14  Car.  2.  cap.  \*  ftS.  5.  the  word  donors 
as  well  z& patrons  is  mentioned,  wnich  mews  this  flatute  extends 
to  donative  as  \iA\ d& prejentative  benefices;  and  the  word  donors 
is  again  mentioned  m  JeS.  6.  of  the  fame  (btute :  and  in 
JeB.  8.  of  the  fame  ilatute  every  perfon  who  (hall  have  any  ec- 
clefiaftical benefice,  or  (hall  have  any  promotion  or  Curate* splace^ 
ihall  make  the  declaration  there  mentioned ;  and  the  i^ihJeS. 
of  the  fame  ftatute  is  very  ftrong  to  this  purpofe  ;  the  moment 
that  donatives  are  made  benefices  with  cure  oJ  fouls ^  the  curates 
thereof  ought  to  give  the  publick  tefis  prefcribed  by  the  flatutes 
of  their  fitnefs  to  teach,  preach  and  admtnifter  the  facraments,  as 
well  as  all  other  incumbents  of  benefices  ^r^A/a/iz/^  with  cure 
offouls. 

Lord  Chief  Juftice  De  Grey — ^The  cafe  dates  that  plaintiff  did 
not  prove  upon  the  trial,  although  he  was  required  fo  to  do, 
that  ne  had  fubfcribed  the  articles  in  the  prefence  of  the  tijhop 
of  Durham  who  is  ordinarv,  &c. ;  now  it  is  contended  for  the 
plaintiff,  that  the  onus  prooandi  of  this  matter  does  not  lie  upon 
him;  but  that  it  (hall  be  prefumed  he  hath  conformed,  and  done 
every  aft  he  ought  to  have  done,  if  it  doth  not  appear  and  be 
proved  to  the  contrary ;  what  fay  you  to  this,  and  to  the  cafes 
cited  for  this  purpofe,  1  Roll.  Rep.  83.  Lord  Harbor ough^scafe^ 
and  the  cafe  of  Tamworth  ? 

Serjeant  Wciker — I  fay  the  plaintiff  has  given  no  publick  teft 
that  he  is  in  poffef&on  of^this  cure  offouls^  which  he  ought  to  do 
before  he  can  maintain  this  a6kion. 

Lord 
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L.ord  Chief  Juftice  Jk  Grey — ^I  think  the  deed  of  the  pitnia 
the  donor ^  and  his  nomination  of  a  perfon  to  his  donative^  is« 
or  amounts  to  the  fame,  asprefentation,  inftitution  and  indu^oa 
to  a  fre/i'ttiaHve  benefice. 

Gould  Juftice — I  am  of  the  lame  opinion  with  my  Lc^d  Chirf 
JuIUce* 

Serjeant  ^f^^ — ^The  defendant  Is  now  in  pofleflion  and  ta4et 
the  profits  of  this  cure ;  there  ought  to  be  Something  like  liverjr 
and  (eifin  to  put  one  in  poiTeffion  of'  a  church  with  cure  ofjauls^    > 
as  induQion  is. 

Lord  Chief  Juftice  Jk  Cr^— The  defendant's  counfel  at  the 
trial  did  not  obje6l  that  the  right  might  not  be  properly  tried  in 
this  aQion ;  the  requifites  mentioned  were  the  only  matters  ia 

Sieftion  at  the  trial ;  the  cafe  is  fettled  and  figned  by  my  Bro- 
ers  on  both  fides,  we  cannot  go  out  of  it,  but  muft  confidcr 
the  fa£ls  dated  therein  as  if  found  by  a  fpecial  verdifl. 

Kares  Juftice — Is  there  any  cafe  in  the  books  to  be  found,  to 
fhew  that  a  donee  of  a  donative  benefice  or  cure,  wants  any  thinf 
more  befide  a  nomination  to  put  him  in  pofleilion  thereof  ?  I 
think  there  is  not. 

Serjeant  Walker — If  the  King  give  and  grant  to  a  man  a  free 
chapel  by  patent,  in  that  cafe  the  ftieriff  of  the  county  ought 
to  put  him  in  pofTeflion  of  the  chapel,  and  not  the  ordinary  of 
the  place;  and  if  the  (heriff  do  not  put  him  incor]>oral  poflemon^ 
the  patron  (hall  have  a  writ  of  quare  impedit  againft  the  (heriff, 
quoa  permittat  prefentare^  becaufe  there  is  no  writ  of  quare  impedtjt 
of  any  other  form.  14  Hen*  4.  ii.  ^.  this  cafe  (hews  it  is  nc« 
cefFary  that  in  the  cafe  of  a  donative  the  donee  ought  to  be  put 
into  corporal  polfeifion  of  the  chapel  or  church. 

Serjeant  Glynn,  in  reply  for  the  plaintiff— It  was  not  incnm- 
bent  on  the  plaintiff  at  the  trial  to  prove  he  had  fubfcribed  the 
articles,  &c.  as  I  have  before  (hewn  by  the  cafe  in  1  Roll.  ib^. 
83.  and  other  cafes  ;  but  my  Brother  IValker  fays  the  plaintiff  is 
not  in  poffeffion,  and  thereiore  this  a£lion  does  not  lie,  and  has 
cited  the  year-book  of  14  Hen,  4,  i  1.  b.  to  (hew  that  the  iheriff 
ought  to  put  a  man  in  poffeffion  of  a  donative;  it  might  be  fo 
antiently  m  the  cafe  of  the  King's  donation  to  fee  that  peace  was 
kept,  and  the  royal  mandate  executed ;  but  in  the  cafe  of  a  pri- 
vate donor,  nothing  but  this  a£l  or  nomination  was  ever  required 
to  put  hi^  clerk  in  poffeffion,  and  there  is  no  cafe  of  a  private 
dgr^or  to  be  fovind  in  any  book*  wherein  the  Iheriff  hath  at  any 

time 
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time  interfered  ;  it  is  moft  clear  that  the  tide  uiA  poffdfion  of 
the  plaintiff  are  perfefl  and  compleat,  and  amount  in  cffeQ  to 
adiniffion,  inilittition  and  indufiion ;  and  there  is  no  cafe  to  be 

found  to  the  contrarj'.  .     . 

My  Brother  ftrongly  tnfifls,  that  thrx  being  a  Jhnathe  with 
cure  oj fouls ^  is  within  the  meaning  of  the  (laiutcs  of  EHz.  and 
Ctir.  2.;  I  have  endeavoured  to  anfwer  this  before;  a  Jcttaihie 
'mnth  curt  \%  not  viHtable  Mr  tlie  bifht^p,  but  in  the  cafes  of  all 
donativft  the  donor  is  th«  hfdinary.  And  of  the  King's  clu|iel 
the  dean  thereof  is  the  ordinary,  and  not  tlie  bifliop  of  JLonaon: 
and  in  cafes  of  the  King*s  donatiitfs  his  conimiffioners  have  the 
fame  power  as  ordinary  :  fo  t!^.e  Serjeant  concluded  by  praying 
jiidgment  for  the  plaintiff.  The  court  took  fome  (hon  time  to 
•^confider,  and  Bfter\irards  were  unanimoufly  of  opinion  that  lbs 
plaintiff  muft  have  judgment. 

Tudgmentof  ^^'^  Chief  Jufticc /feCrrv' — JyiHiam  Jol/t^eFSq.  znAEIemvr 
i^couru  A'-^  ^^ifi  bcinj»  ieifed  of  the  advowfon  or  right  oi  donation  of  the 
donative  of  Chejltr  Le  Street  (which  is  a  donative  with  cure  of 
fouls)  in  right  of  the  (aid  Eleanor,  they  nominated  and  appointed 
the  plaintiff /^a*7 J  Potvell  clerk  thereto  in  June  1770,  who  was 
then  in  pricft^orders  and  fubfcribed  the  thtrty-rtinc  articles,  and 
the  three  articles  in  the  36th  canon  at  the  time  of  his  ordi- 
nation ;  but  he  did  not  prove  upon  tiie  trial  that  he  had  fub* 
fcribed  the  articles  in  the  prefence  of  the  bijhop  of  Durham  who 
is  Ordinary  of  the  diocefc  within  which  the  donative  in  quellion 
i^  ;  nor  that  he  had  publickly  read  the  fame  in  the  ctiurch  of 
Chefcr  1a  Street,  with  declaration  of  his  unfeigned  aflent  to  the 
fame;  nor  that  he  had  fubfcribed  the  declaration  oracknow- 
ledgment  contained  in  the  ftatute  of  13  &  14  Car.  2.  cap.  ^' for 
the  uniformity  ofpuUick  prayers  and admniflration  offacrumeats^ 
and  other  rites  and  ceremonies,  &t.  fincc  his  nomination  to  the 
donative:  nor  liad  any  licence  from  the  late  or  prefcnt  bifhop  of 
Durham  to  preach  or  officiate  in  the  church  of  Ckejler  Lt 
Strtet. 

The  general  qneftion  in  the  cafe  ftatcd  for  the  conffdenftion 
of  the  court  is,  whether  the  pbi^tiff  is  in  a  fituation  tq  mainttaiu 
.this  aHlon  ? 

Under  this  genera!  qucftion,  two  particular  qn^ftions  bare 
been  made  upon  the  argument  at  the  bar  fviz.J  tfr,  Whether  tlie 
plaintiff  as  incumbent  of  this  donative  church  is  not  within  the 
natutes  of  13  Eliz.  cap.  12.  and  the  13  G?  14  C.  2.  cap.  4* 
and  obliged  to  comply  with  the  reqtiifites  therein  ?  2dl}\  Whe- 
ther 
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ihtr  it  was  not  necefltry  for  himto  have  proved  up<Mi  tlic  iudl 
of  tliis  caufe  tiiat  he  ha/  conformed  to  thole  requifites,  - 

The  judgment  of  the  court  will  not  be  upon  the  ifi  quellion  ; 
however  wc  (hall  fay  Ibmething  concerning  publick  ana  privnte 
iotcreft  in  advowfuns,  benefices  and  church-living.  In  die 
cafe  of  di  prefintativ€  benefice  the  patron  has  his  private  intereft 
and  right  of  prefentation,  the  bilhop  or  ordinary  has  the  right 
of  admiiUon,  mftitution  and  indu^ion  of  the  clerk.  In  the 
cafe  of  a  donative^  both  the  private  and  publick  afls  to  be  done 
are  in  the  donor;  nothing  is  in  the  bifhop  :  fo  that-  by  the  doMa^ 
tion  the  plaintiff  in  this  cafe  had  iuduclion  to  the  church  of 
CAfficr  JU  Street:  but  fiill  a  dojiattvc  bath  all  the  properties  A  donative 
of  ecclcfiaftical  benefices,  efpecially  when  it  is  with  cure  oj  fouls ^  ^^^^^^^^^^^^ 
as  this  is.  It  is  clear  by  the  iq  EHz.  c.  12.  that  the  incum-  ecciefia^ai 
bent  iof  any  bene6c:e  with  cure  mxxk  be  a  3  years  of  age,  in  deacon's  b^acaccs. 
orders,  fubfcdbe  and  read  the  thirty-nine  articles :  amd  by  136? 
14  Car.  2.  mud  read  the  Common  Prayer,  fubfcribe,  &c.  and  by 
.  other  ilatutes  rnuft  take  tlie  oaths  of  allegiance  and  fupremacy, 
&c.  Thefe  a£ls  of  parliament  ieem  to  extend  to  incumbents  of 
donatives  as  well  as  to  incumbents  of  all  other  ecclefiailical  bene- 
fices ;  no  perfon  is  to  be  admiued  to  any  benefice  with  cure  of 
Jbuis,  unlefs  be  is  $23  years  of  age  and  in  deacon's  orders  ;  could 
the  plaintiff  have  taken  this  donative  if  he  had  not  been  23  years 
of  age,  nor  in  deacon's  or  pricil's  orders,  and  had  not  reao  and 
fubfcribed  the  articles?  He  certainly  could  not;  and  although 
there  is  the  word  induSHon  in  the  latter  provifion  mjed.  3.  of 
the  iQ^ifa't,  yet  that  ffatute  extends. to  all  livings  with  curt^  as 
well  donoHiK  ^  prt/intative.  So  ihtjlat.  13  &f  14  Car.  2.  ex- 
tends to  both  fort«  of  livings,  to  all  chapels  and  places  of  pub^ 
lick  worihip;  it  fpeaks  oi  patrons  and  donors^  it  may  mean  cou^ 
[erring^  giving^  collatings  prefcnting  ;  fo  alfo  the  following  claufe* 
in  tlie  iame  Sk  extend  to  dcans^  prebendaries^  6?c.  fome  whereof 
«re  of  private  d^naJdon. 

It  was  obje£ted  in  argument  that  the  a£ls  required  to  be  done 
by  thefe  iUtutes  are  againft  the  right  of*  the  donor ;  but  there  is 
no  weight  in  the  objefclion,  becaufe  the  intereft  of  the  difnor  or 
his  right  of  donation  is  not  affe£lcd  thereby,  for  the  a6h  re- 
quired to  be  done  by  thefe  flatutes  only  concern  the  intereft  and 
good  of  publick  policy  ;  as  the  bifhop  has  jurifdi^Hon  over  the 
moral  charafters  of  incumbents,  fo  thefe  Ibtutcs  have  given  a 
check  upon  their  political  principles.  If  it  were  ncccflary  for 
the  court  togrve  JAi^bapnent npon  this  firft  point  or  queftion,  the 
cafe  in  3  Lexi.  8a.  ol  Carter  vevfus  Pinkaey  fiiews  Uiat  a  ftiperr- 
diary  prieft  Qv^  donative  is  within  the  ftatutes  olfmony  and  ot 
conformity. 
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nefecoad  %ily.  Suppofing  an  incumbent  of  a  donative  church  tote 
22I*'"*  ^  within  the  ftatutes  of  tlie  13  EUz.  and  13  &  14  Car.  2.  and 
JJ^I^Ii^  obliged  to  comply  with  and  perform  the  requifites  therein,  the 
fecond  queftion  or  point  upon  which  the  court  now  give  their 
judgment  is,  whether  it  was  not  neceflary  for  the  plaintiff  to 
have  proved  upon  the  trial  of  this  caufe  that  he  had  conformed  to 
thofe  requifites. 

It  mxy  be  proper  firft  to  confider  the  nature  of  the  prefent 
aSion ;  it  hath  been  introduced  of  late  years  to  try  queftions  of 
right,  as  a  kind  of  fiSitious  aClion,  and  in  the  prefent  cafe  it 
was  brought  to  try  who  had  a  right  to  nominate  to  the  donative 
church  of  Chejltr  Lt  Street ;  whether  Mr.  JoUiffe  in  right  of 
his  wife,  or  the  Crown,  or  any  other  per(on  liad  this  risht  ? 
There  was  no  fa6l  propofed  to  be  tried  relating  to  the  queftion* 
whether  the  plaintiff  had  performed  the  requifites  in  the  before* 
mentioned  ftatutes  of  Eliz.  and  Car  2. 

We  are  all  of  opinion,  that  in  this  aSion  it  was  not  neceflary 
for  the  plaintiff  to  have  proved  upon  the  trial  of  this  caufe,  that 
he  had  conformed  to  the  requifites  before-mentioned  and  fiated ; 
we  will  prefume  that  he  conformed  to  all  thofe  requifites,  there 
having  been  no  proof  offered  to  the  contrary  ;  and  although  it 
may  be  faid,  that  this  is  obliging  the  defendant  to  prove  a  ne* 
gative,  yet  the  defendant  might  have  eafily  brought  thefe  re- 
quifites to  be  performed  into  queftion,  bccaufe  they  arc  generally 
entered  in  publick  regifters,  and  if  no  fuch,  with  refped  to  the 
plaintiff,  are  to  be  found  entered  in  the  proper  regifters,  tiat 
might  have  induced  a  fufpicion  that  he  had  not  performed  the 
requifites  above,  and  might  be  fit  for  a  jury  to  take  into  cod- 
fideration ;  however  it  appears  by  the  cafe  ftated,  that  the  plain- 
tiff  hath  complied  with  the  moft  material  requifites,  that  he  was 
in  prieft's  orders,  fubfcribed  the  articles,  &c.:  we  think  tlie 
plamtiff  well  intitled  to  this  donative.  And  in  fupport  of 
our  opinion  the  cafe  of  Manke  and  Butler  above  fiated  1$  very 
ftrong,  befides  other  cafes  and  opinions  that  have  fince  been  de- 
tcrmined  and  given  upon  this  pomt ;  there  is  a  cafe  in  Qayton's 
Rep.  Pleas  ofAJjfze./oL  48.  1636.  it  was  a  cafe  for  tithes  oa 
Jlat.  Ed.  6.  the  party  was  preffed  to  prove  admiflion,  inftitution 
and  induSion  ;  but  ruled  that  he  fiiould  not  be  put  to  do  this* 
and  if  it  is  otherwife  let  the  defendant  prove  it  [[fayi  the 
book.] 

In  an  ejcQmcnt  before  Lord  Chief  Juftice  Wilmat  tried  tf 

SaBjbury :   a  prcdendary  brought  an  ejeftment  to  recover  an 

houfe  built  upon  his  prebcndal  fite ;  the  prebendary  was  called 

upon  to  prove  tlio  feveral   requifites  before-mentioned;   the 

1  Chief 
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Chief  Jufiice  faid  *'  thofe  (hall  be  prefumed  upon  found  principles 
oi  law* 

It  may  be  neceflaiy  to  mention  fome  cafes  that  feem  to  differ 
from  our  opinion  in  this  point,  as  the  cafe  of  iSii^a;  Xg^  of 
Dr.  Crawley  verfus  Philips^  t  Si  J,  aao.  in  a  trial  at  bar  in 
ejeSment  for  the  re3ory  of  Agmondejham  in  Com.  Bucks ^  tlie  lefTor 
of  the  plaintiff  was  required  to  prove  in  evidence  (after  he  had 
proved  his  admiflion,  inftitution  and  indu3ion)  his  reading  of  the 
articles  and  fubfcribing  the  fame,  and  his  declaration  in  the  church 
of  his  free  and  full  affent  and  content  to  all  things  contained 
in  the  book  of  Common  Prayer,  and  this  ought  to  be  proved  to 
be  done  within  the  time  limited  by  ihc^aiute  which  appoints  it. 
It  is  to  be  obferved  upon  this  cafe,  that  the  expreflion  is,  Ac  was 
required  io  prove^  &r.  but  it  is  not  faid  whether  he  was  required 
by  the  court  or  the  counfel,  nor  does  it  appear  to  have  been 
argued  or  debated  upon,  nor  is  the  cafe  oimonke  and  Butler  in 
Roll.  Rep.  cited  there.  It  is  alfo  to  be  obferved  that  the  fame  cafe 
is  reported  in  i  Keb.  720.  where  nothing  is  mentioned  of  this 
[ueuion  of  evidence,  fo  the  matter  did  not  pafs  in  amiment. — 
n  Comb.  toa.  Do£lor  Hajker's  cafe  in  ejeament ;  for  his  pof* 
feflion,  iie  proved  his  prefentation,  inftitution  iuid  indu£Uon, 
reading  the  articles,  &c. ;  it  was  objeded  it  fliould  be  proved  he 
was  in  orders.  Holt  faid.  If  he  is  laicus  thejprefenution  is  not 
void,  only  voidable,  that  he  was  intitled  to  polleffion  having  efta« 
blifhed  his  temporal  title  to  the  thing,  and.his  religious  pr  poli* 
tical  title  fliall  be  prefumed. 

Judgpaent  for  the  plaintiflf  per  totam  curiam^  and  the  poftea. 
delivered  to  the  plaintiff. 
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iBlKicRep.    Barker  Widoxa  ve^iiis  Braham  and  Norwcpod.     C.  B- 

S66.  ^ 

Trtfyiftviit  T^RESPASS  for  falfe  imprifonmcnt ;  the  defendants  pleaded 
for  falfe    "•■    ihc  general  iffue  not  guilty,  which  was  tried  at  Wejtmialirr^ 


imprifonnMnt  the  fittingB  after  Trinity  term  laft,  before  Lord  Chief  Jufticc 
•gidnft  an  *  ^  ^'^»  when  the  jury  found  a  verditt  for  the  plaintifff  and  gavq 
atturoey  (m     her  150/.  damages  againft  both  the  defendants  jointly. 

•fainft  hit 

cUent  [See  T^Jm  v.  Lfid.  ««#«  p.  34i.]0  whoilieiout  tt  the  Ivit  of  hit  dient  a«  diefd  vshif 

€a^  mtJatUfatltjidim  againft  4  de£:iU4at|  4n4  cavfet  fqch  dcfcadant  to  be  ijiipfUbae4  thacupMu 

The  Lord  Chief  Jufticc  reported  tl>c  fubllancc  of  the  cvidcQce 
given  at  the  trial  as  follows,  viz. 

That  Jojeph  Barker,  late  hufband  of  tlic  pUintifT,  at  the  time 
of  his  death  Tin  1768)  was  indebted  to  the  defendant  ycnny 
Braham  upon  bond  in  the  fum  of  400/. ;  the  plaintiff  Mrs.  Airier 
having  obtained  letters  of  ad  mi  nil!  rat  ion  to  her  hufband,  Mrs. 
Braham  employed  the  other  defendant  Nonvood  as  her  attorney 
to  bring  an  a6li6n  of  debt  upon  the  bond,  in  the  King's  Bench^ 
againfl  the  plaintiff  Mrs.  Barifr  as  adminiftratrix  to  her  late 
hufband,  which  he  accordingly  did  ;  and  upon  the  31ft  day  of 
January  in  Hilary  term  1769,  obtained  judgment  (by  default  for 
want  ot  a  pleaj  againft  her,  whereby  it  was  confidered  (by  the 
•  court  of  B.  R.)  that  Braham  do  recover  againft  Barker  the  faid 
debt  of  400/.  and  fo  much  for  damages  (or  cods)  to  be  levied  of 
the  goods  and  chattels  which  were  of  the  faid  Jofeph  Barker  at 
the  time  of  his  death,  in  the  hands  of  (the  then  defendant)  Mrs. 
Barker  to  be  adminiftred,  if  flic  had  fo  much  in  her  hands  to 
be  adminiftred,  and  if  fhe  had  not,  then  the  damages  (or  cofts) 
only  to  be  levied  upon  the  proper  goods  and  chattels  of  Mrs. 
Barker.  Whereupon  Korxoood  the  next  day,  the  ift  of  Fen. 
«  bruary^ 
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truary,  fued  out  2i  fieri  facias  againft  Mrs.  Barker^  and  there-, 
upon  the  flierifT  levied  164/.  of  the  goods  and  cliattels  oi  Jofeph^ 
Barker  at  the  time  of  his  death  m  her  hands,  and  returned 
that  Mrs.  Barker  had  no  other  goods  of  his  in  her  hands  to  be 
adminiftered. 

Afterwards  on  the  lall  day  oi  Hilary  term  1769,  the  13th  of 
February^  Norwood  iut^  o\M  2l  capias  ad  faiisjaciendum  againft' 
Mrs,  Barker^  (reciting  the  judgment,  xhc  Jieri  facias ^  and  the 
return  thereof,)  for  the  refiduc  of  the  debt  and  damages,  ahd 
delivered  the  fame  to  one  James  Armjirong  a  fheriff's  officer,  and 
gave  him  orders  and  direfiions  to  take  and  arreft  Mrs.  Barker 
in  execution;  Artnftrong^  accordingly,  by  virtue  of  the  (heriff's^ 
warrant  upon  the  capias  ad fati faciendum  took  Mrs.  Barker  in[ 
execution  on  the  i^th  of  March^  when  ftie  was  committed  to 
prifon,  and  there  remained  a  prifoner  until  the  18th  day  oi  No- 
vernier  following,  when  the  court  of  King's  Bench,  upon  motion, 
fet  afide  the  cap^^s  adfcUisfaaendum^  and  ordered  Mrs.  Barker  to 
be  difcharged  out  of  prifon ;  becaufe  it  was  not  fuggefted,  nor^  ^ 

did  it  appear  to  the  cpurt  of  B.  R.  that  Mrs.  Burner  had  been 
guilty  ot  a  devcflavit,  and  therefore  (he  (being  an  adminiftratrix) 
had  been  taken  in  execution,  and  imprifoned  contrary  to  law. 

This  was  the  fubftance  of  the  evidence  given  by  feveral  wit- 
nefles  for  the  plaintiS^  Mrs.  Barker^  at  the  trial  in  fupport  of 
this  a£lion  of  imprifonmcnt.  The  defendants  called  no  witneffes. 
infifted  the  plaintiff  had  made  no  cafe,  and  ou^htto  be  nonfuited  ; 
but  the  Lord  Chief  Jujjicc  thought  otherwife,  the  defendants 
not  having  picadea  fpecially,  nor  juftified  themfelvejs  under  the 
judgment  and  execution,  however  he  recommended  moderation 
to  the  jury  in  giving  damages ;  for  there  was  no  evidence  of  any 
confpiracy  to  opprefs;  and  he  thought  it  was  a  mere  midake  of 
Mr.  Norwood  (who  is  a  young  manj  in  fuing  out  the  ca.fa.  and 
caufmg  the  body  of  Mrs.  Barier  to  pe  taken  in  execution  there-t 
upon,  without  nrft  (uggefting  or  (hewing  (he  had  been  guUty'of 
a  devq/laiM:  and  he  laid  that  it  was  in  fome  meafure  Mrs^ 
Barker* &  own  fault  that  (he  was  detained  in  prifon  fo  long  as  eight 
months;  for  that  if  (he  or  her  attorney  Jhad  applied  to  the  court 
of  King's  Bench*  or  to  any  judge  of  that  court,  at  his  chambers^ 
(he  might  have  been  difcnarged  out  of  cuftody  within  a  day  or 
two  attcr  (he  was  arretted,  upon  laying  her  cafe  properly 
before  the  court,  or  a  judge;  out  notwithftanding  this  com- 
paflTionate  recommendation  to  the  jury  in  rcfpcS  to  damages, 
they  found  for  the  plaintiff^  and  gave  her  150/.  as  aforefaid. 

In  the  beginning  of  Michaelmas  term  laft,  mv  Brother  Sayer 

moved,  firfl  in  arreft  pf  judgment,  infifting  tfiat  trefpafs  and 

Vol,  III.  Ba  '  falft 


370  HiLAhT  Term  13  Geo.  III.  1773. 

falfc  imprifonment  doth  not  lie  againfc  an  attorney  for  any 
miftake  or  irregularity  in  fuing  out  proccfs  for  his  client ;  but 
that  if  he  is  guilty  of  anv  miftake,  negligence,  irregularity,  or 
mher  mis-feaiance  or  raal-praftice  in  his  office  of  an  attomej\ 
whereby  his  client,  or  other  perfon  or  perfons,  is,  or  arc  dam- 
jiificd  and  injured ;  the  proper  remedy  againft  him  is  either  in  a 
fummary  way  of  complaint  to  the  court  againft  him,  or  by  a 

Jhccial  aHion  upon  the  ciift  for  the  wrong  and  injury  done  by 
nim;  and  therefore  although  trefpafs  and  faffe  imfrijonment 
ierhcfps,  might  tiell  lie,  in  this  cafe,  againft  the  defendant 
irah/im  alone,  (which  he  did  not  admit)  yet  as  both  (he  and  her 
attorney  are  now  fued  jointly,  and  intire  damages  giyen  againft 
them,  if  this  aftion  doth  not  well  lie  againft  them  both,  the 
court  will  arreft  the  judgment,  bccaufe  they  cannot  fever  the 
flamages.  Secondly^  If  the  court  fliould  be  of  opinion  that  this 
aflion  of  imprifonraent  well  lies  againft  both  the  defendants^ 
the  attorney  and  his  client;  then  my  Brother  i'/zy^r  dcfircd  he 
might  have  leave  to  move  for  a  new  trial  for  exceflivcncfs  of 
damages.  Upon  which  the  court  made  a  rule  to  (hew  caufe, 
and  ordered  both  the  matters  to  be  fpoken  to,  at  the  fame  tune, 
upon  (hewing  caufe, 

Serjeant  paxjy  for  the  plainti(F — Firjl^  It  is  objefted  that  this 
a6lion  doth  not  lie  againit  either  of  the  defendants,  bill  more 
cfpecially  that  it  doth  not  lie  againft  Mr.  Norwood  the  attorney* 
fo  judgment  ought  to  be  ftayed. 

And  2dly.  If  the  aftion  doth  well  lie  againft  both,  yet  the 
damages  are  exce(riye,  and  therefore  a  new  trial  ought  to  be 
granted. 

In  anfwer  to  the  firfi  matter,  it  is  certain  tlie  plaintiflP  Mrs, 
'Barter  hath  been  wrongfully  imprifoned  from  the  15th  of  AbrcA 
until  the  i8th  olNovmbttr  1760,  contrary  to  the  law  of  England: 
it  is  as  certain  that  both  the  dc(^ndants  are  guilty  of,  and  caufcd 
that  imprifonraent ;  Braham  by  employing  !M?ny^^ J  to  fue  forth 
the  ca.Ja. :  and  Norwood  as  a  mere  volunteer,  by  delivering /Aa/ 
writ  to  the  (heriflF's  officer  Armftron^^  and  ordering  him  to  take 
the  body  of  Mrs.  Barker  in  execution  and  carry  her  to  prifon; 
they  have  both  pleaded  not  guilty^  and  have  been  both  found 
guilty;  if  they  had  any  legal  ju(li(ication  or  excufe  for  what 
they  have  done,  they  ought  to  have  pleaded  it  fpccially  ;  the  only 
faft  which  the  jury  had  to  confider  on  the  plea  of  not  guiliy 
was,  whether  the  defendants  imprifoned  the  plaintiff  at  dl? 
and  not  whether  the  imprifoninent  was  lawful;  that  is  a  matter 
Iffide,  and  not  within  the  iffue  or  plea  of  not  guiity,  which  otaly 
denies  the  faft  of  imprifoning  the  plaintiff's  perfon.     Whoever 
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imprifons  another  (except  in  fome  cafes  under  particular  ft&tufbi) 
muft  juftify  himfelf  by  pleading  and  (hewing  fpecialiy  to  the 
court  that  the  imprifonment  was  lawful;  and  this  is  a  pofitive 
rule  of  law  founded  upon  good  reafon  ;  for  if  it  was  not  fo,  a 
defendant,  in  an  adion  like  thi5»  might  aflign  various  rcafoils 
and  caufes  of  imprifoning  a  plaintiff  which  he  never  heard  of  or 
imagined,  whereby  a  plaintiff  would  be  always  furprizcd,  and 
never  be  prepared  or  able  to  meet  the  defendant  at  a  trial  upon 
the  plea  of  not  guilty,  on  fair  and  equal  terms  with  refpe^l  to 
evidence  and  proofs  of  fafts ;  but  it  is  fufficient  to  fay  that  this 
is  a  pofitive  rule  of  law*  and  before  the  Jiat.  4  G?  5  -^««.  (fpr 
pleading  feveral  pleas)  fuch  fpeciai  plea  was  confined  to  one 
lingle  matter  or  point.  ' 

It  is  objefted  that  Norwood  the  attorney  ought  not. to  hav« 
been  joined  with  "his  client  jBraA^m;  but  I  anlwcr  that -all  the 
parties  who,  in  any  wife,  traufe  or  procure  the  trefpafs  or  im- 
prifonment to  be  done  are  prindpkils:  Braham  had  a  judgmerit ; 
Norwood  her  attorney  carried  the  writ  to  the  officet,  and  give 
him  orders  to  take  Mrs.  Blirker*^  body  in  execution  ;  he  did  fc, 
and  the  marfhal  of  the  King's  Bench  detained  lier  in  prifon  by 
virtue  of  a  commitment  thereu{k>n ;  Braham^  Nerwbody  Arm- 
Jlrdng,  and  the  marjhaly  arc  all  principals  in  this  trefpafs ;  it's 
true  the  officers  of  a  fuperior  court  teay  jufiify  under  the  writ  of 
execution  atnd  commitment  whether  the  procefs  be  good  and 
lawful  or  not ;  l>ut  Braham  Imd  Norwood,  if  they  would  have 
juftifiedthemfelves,  they  muft  have  fliewn  both  the  judgment 
and  execution  to  be  good  and  lafwful ;  which  wis  impoffiWe  for 
them  to  have  d<me,becaiife  there  was  no  devaftaxHt  by  Mrs.  jBtff- 
ker  fuggtfftcd  or'tfecorded  to  have  been  committed,  and  there- 
fore flic,  few  «n  adminiftratrix  to  her  hufcanid,  was  unlawfully 
taken  in* execution.  Or  if  Nbrwood  had  taught  it  any  legal  ex- 
Gufetbat-he  Vas  a3ing  only  in  his  office  of  an  attorney,  he  . 
OQght  to  have  pleaded  Viat  msitttrjjtmalty :  but.  With  deference 
to  the  (^ouFt,  that  plea  would  not  have  'been  of  tiny  fervice  to 
him;  for  he  a6led  as  a  volunteer  in  vhe  trefpafs,  and  was  prin- 
cipally  concerned  therein ;  fo  that  it  would  be  contrary  to  na- 
toral  jliftice  to  fay  that  fuch  a  party  fhould  not  be  joined  in  this 
aftion. 

c.  If  the  a6)ion  be  righc'asagainft1)oth  the  defendants,  the 
dafttage^  ane  hot  e^ceffire ;  I  wiiree^fent  th^t  the  ditmages  (hall 
be  500/.  ^f  my  Brdther  pleales,  arid  he  fliall  move  for  a-hew 
trial  for  the>  exceffivenefs  thttr^f  if  he  "thinks  fit;'  the  printer's 
devils  were  ;t>hlawf(inyi'Tffprffoned  for -a  week  only,  and  during 
that  tiihe' liVcd^well  ujrton  lieef-'ftcAs  ahd  porter;  and  the  ju^ 
g^vc  them  300/.  a-pitce  idairtiges:  htcle'ihe  court  -feid  tln^ 
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could  not  interfere  or  meddle  wRh  the  damages  in  the  prcfcat 
cafe. 

Serjeant  Burland  for  the  plaintiff — It  is  objefled  that  trefpafs 
vi  d  armis  for  falfe  imprifonment,  doth  not  lie  againll  either  of 
the  defendants;  but  efpecially  that  it  doth  not  lie  againft  Mr. 
Norwood  the  attorney. 

In  anfwer  to  this;  it  never  was  qucflioned,  or  in  the  leaft 
doubted  but  that,  if  a  perfon  fues  out  and  caufes  another  to  be 
arretted  and  iroprifoned  under  illegal  procefs,  trefpafs  vi  et  arms 
for  falfe  imprifonment  well  lies  againft  the  perfon  fuing  out  fuch 
illegal  procefs  :  fo  that  this  adion  certainly  well  lies  againft  the 
defendant  Mrs.  Brakam^ 

But  it  is  faid  by  my  Brother  Sajftr^  that  fuppofinff  trefpafs  for 
falfe  impHfonmetU  might  well  lie  in  this  cafe  againft  the  defend- 
ant Braham  alone,  yet  if  it  will  not  lie  againft  both  defendants, 
the  court  will  arrcft  the  judgment,  becaufe  iutire  dlamages  are 
given  againft  both,  which  cannot  be  fevered  ;  and  my  Brother 
infifted  that  this  a3ion  doth  not  lie  againft  Mr.  Norwood,  hut 
that  he  is  only  anfwer^ible  in  «n  aafion  upon  the  cafe  to  his 
client  for  amifiake,  mis-fea{ance  or  negligence  in  his  profeffion; 
or  in  a  fummary  way  of  complaint  to  be  made  to  the  court  againft 
him,  hy  his  client,  or  the  perfon  whom  he  has  injured,  by  his 
acting  irregularly  or  unlawfully  in  his  profcfliop. 

In  anfwer  to  this  ;  it  appears  by  your  lordfhip's  report  of  the 
evidence  g^ven  at  the  trial,  that  Norwood  was  the  principal  oBor 
in  this  cafe,  that  on  the  13th  of  February  i76p,  he  fuedout  the 
illegal  feri  facias,  a^d  was  thp  hand  that  delivered  it  to  Arm^ 
ftrong  the  flieriff*^  ofi^cer,  and  was  the  very  perfon  who  gave 
that  officer  p^der^  and  directions  to  take  and  arreft  Mrs.  Barker 
in  execution^  which  he  accordingly  did,  on  the  i^xhoi  March 
following,  when  ftie  was  committed  to  prifon,  and  there  remain* 
ed  for  the  fpace  of  eight  iponths. 

Suppofe  Mr.  Norwood  ih&  attorney,  not  having  fued  out  anv 
writ  01  fieri  facias  at  all,  had  gone  to  ArmJ}rong\\\c  officer,  and 
given  him  orders  and  directions  to  arreft  Mrs.  barker,  at  the  fuit 

.  of  Mrs.  ^roAam,  and  Armftrong  had  purfued  his  [^Norwood'i^ 
orders,  and  arrefted  Mrs.  Barker,  without  any  writ,  or  any  other 
authority ;  there  can  be  no  doubt  but  both  Norwood  s^ng  Arm^ 

flrong  would»  in  fuch  cafe,  have  been  guilty  of  trefpafs  and  falfe 
imprifonment ;  in  the  prefent  cafe  Norwood  had  no  writ  of  ca, 

fa.  againft  Mrs.  Barker,  for  an  illegal  writ  is  as  no  writ,  it  be- 
ing  void.    So  Mr.  Norwood^  in  the  prefent  cafe,  of  his  own  mere 

authority. 
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authority,  tvithout  any  other,  ordered  Mrs.  Barker  to  be  arreiled ; 
and  I  humbly  infill,  that  whether  Norwood  did  this  wrong  wil- 
fully or  ignorantly  he  is  anfwerable  in  this  aflion ;  and  more 
efpecially  as  he  has  pleaded  not  guilty ^  and  hath  not  atteAipted  to 
juftify  or  excufe  what  he  has  done  as  an  attorney;  it  mull  be 
taken  that  he  has  a6led  without  the  authority  or  procefs  of  the 
couct,  becaufe  he  has  not  pleaded  it ;  he  did  not  plead  it,  becaufe 
if  he  had  pleaded  it,  he  muft  have  fet  forth  the  judgment  in  his 
plea,  and  then  it  would  have  appeared  dearly  to  the  court  that 
lie  had  done  wrong. 

The  court  cannot  take  notice  of  any  damage  or  injury  Mrs. 
Braham  hath  fuffered,  or  may  fuilain  by  the  mis-feafance  or 
mifconduft  of  Mr.  Norwood  her  attorney,  that  matter  not  being 
the  fubjeft  of  this  aftion;  and  whether  Norwood  did  this  £reu 
pafs  as  the  attorney  of  Mrs.  Braham  ox  not,  is  wholly  unknown 
to  the  plaintiff  Mrs.  Barker^  (he  only  knows  that  Norwood  is  a 
principal  trefpaffer,  by  putting  an  illegal  writ  into  the  hands  of 
Armjlrong,  and  giving  him  orders  to  arreft  and  imprifon  Mrs. 
Barker  the  plaintiff. 

As  to  the  damages  given  by  the  jury  I  fliall  fay  nothing,"  be- 
caufe in  this  cafe  they  certainly  are  the  only  proper  judges 
thereof* 

Serjeant  Sayer  for  the  defendants — ^1  humbly  infift,  tiotwith- 
Handing  what  has  been  faid  by  my  Brothers,  that  this  a£lion  doth 
not  lie  againft  Mr.  Norwood  for  a  mere  flip  or  miffake  which 
he  hath  committed  in  a£ling  as  an  attorney  for  his  client;  I  call  it 
a  mere  flip  or  miftake,  becaufe  the  court  of  Kinjg's  Bench  thought 
it  amounted  to  nothing  more,  when  they  fet  afide  the  capias  ad 
fatisfaciendum  and  difcharged  Mrs.  Barker  out  of  prifon,  without 
ordering  Mrs.  Braham  or  Mr.  Norwood  to  pay  any  cofts. 

If  I  am  right  in  this  point  of  law,  viz.  that  an  a£lion  of  tref- 
pafs  vi  et  armis  will  not  lie  againft  an  attorney  for  a  mere  flip  or 
miftake  in  his  office  of  attorney,  and  it  appearing  by  the  evi- 
dence  reported  by  your  lordfliip  that  Norwood  aSed  merely  as« 
an  attorney  in  this  cafe,  that  evidence  deftroys  the  plaintiff's 
aflion;  and  whatever  matter  deftroys  the  plaintiff's  aoion  may 
be  given  in  evidence  upon  the  general  iffue. 

If  gentlemen  in  the  profeffion  of  the  law  are  to  be  anfwerable 
for  mere  flips  or  involuntary  miftakes,  no  wife  man  would  prac- 
tice the  law  ;  for  humanum  eft  errare;  and  the  barrifter  and  fcr- 
jeant  at  law,  as  well  as  the  attoniey,  would  be  equally  liable  to 
anions  of  this  fort  for  mere  flips  or  miftakes  in  judgment  and 
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opinion;  and  I  know  not,  (if  this  be  fo]  whether  it  may  not 
afle£l  fome  of  your  lordfliip's  on  the  bench. 

An.  attorney  and  his  client  are  confidered  in  law  as  one  perfiMit 
his  power  is  unlimited  in  the  caufe,  and  his  client  is  abfoliitely 
concluded  and  bound  by  every  a&  which  he  doth  ia  the  cau£e« 
In  CariA.  412.  an  aUomey  in  a  caufe  fubmitted  to  an  avraid 
without  the  dircQlon  or  conCent  of  his  client ;  one  of  the  qiieC* 
tions  in  that  ciafe  was»  whether  the  award  ihould  not  be  fa 
afide,  becaufe  the  attorney  fubmitted  and  confented  to  it  witiu 
out  the  dire3ion  or  confent  of  his  client ;  but  the  court  held,  as 
to  ihat  point,  tliat  the  client  was  bound  by  the  a£b  o£  his  at- 
torney •  In  the  cafe  of  Clifton  vcrfus  Grn^  Mkk.  31  Ge^.  a« 
JBv  R*  the  court  was  moved  for  a  new  tri^l  becaufe  the  defes* 
dant's  attorney  negle3ed  to  appear  and  make  defence  at  the  trial; 
but  a  n<:w  trial  was  refufed ;  for  they  held  the  chent  was  bonad 
by  the  verdifi,  that  the  attorney  was  anfwcraUe  ta  his  client 
for  negligence,  and  that  the  attorney  is  confidened  as  the 
paity  mmfelf.  The  conneftion  between  attorney  and  client  b 
confidered  in  law,  as  nearer  than  that  between  oaron.zskA.famt; 
the  former  being  confidered  only  as  one  Angle  perfon ;  the  latter, 
as  two  fouls  in  one  flefE. 

It  is  faid  by  my  Brother  Davy^  that  Mr.  Norwood  is  to  be 
confidered  in  this  cafe  as  a  mere  volunteer;  but  I  deny  it ;  for, 
With  deferience  to  the  court,  every  attorney,  by  his  oiath,  is 
bpund  to  aft  as  an  aUomey  according  to  the  beft  of  his  know* 
ledge  and  ability  for  any  of  the  King's  fubjefbi  by  whom  he 
may  be  retained,  in  cafe  he  be  not  firll  retained  on  the  cxmtrarf 
fide;  and  he  is  not  totally  at  liberty  or  a  vohinteer  whether  « 
will  9I&  as  an  auorney  or  not  while  he  continaes  upon  the 
roll  of  attomies;  and  after  a  client  has  retained  an  attorney  to 
fue  or  defend  for  him,  he  cannot  change  (fuch)  his  aitorn^ 
without  leave  ot  the  court. 

My  Brothers  have  not  produced  one  cafe  to  (hew  that  an  atr 
torney  in.  a  cafe  like  this  is  aufwerable  in  trefpafs^  vi  it  armis: 
many  occafions  for  bringing  aflions  like  this  mm  have  bappeiied» 
but  as  none  fuch  as  this  have  been  brought,  I  may  vrell  iay  this 
a£^ion  doth  not  lie  agaioft  Mr.  Norwood;  and  if  it  dcah  nos. 
' .  judgment  mull  be  arreOed. 

As  to  damages,  if  the  jury  have  miftaken  the  ground  thw 
went  upon  in  that  matter,  they  have  done  wrong  in  giving  fudi 
large  damages  for  a  mere  (lip  or  mifiake  committed  by  an  at- 
torney,  without  any  malice  whatever  proved ;  any  judge  of  i^« 
/2.  at  his  chambeFSy  would  have  ordered  Mrs.  Barier  to  have 
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been  difcharged  out  of  prifon  the  next  day,  and  fo  your  IprdOiig 
told  the  jury  at  tlic  trial. 

Serjeant  Glynn  on  the  fame  fide  for  the  defend;ants — I  fubmit, 
with  deference  to  the  court,  that  the  facT>  ^iven  in  evidence  at 
tlie  trial  did  not  fupport  this  aftioii  againft  r^orwqod  one  of  the 
defendants ;  if  fo,  the  vcrdift  againll  both  defendants  whereby 
intife  damages  are  giv^n  againll  them  jointly  is  erroneous. 

The  aftion  is  not  maintainable  againft  an  attorney ;  I  reftmy 
objeclion  upon  this,  inz.  that  it  doth  hot  appear  that  Norwood 
was  an  a6lor  as  in  his  own  perfon.  It  is  true  he  fued  out  the 
capias  adfatisfanendum  for  his  client,  and  delivered  it  £o  yfrwi- 
Jlrong  the  (hcriflF's  officer  who  executed  it,  and  1  own  that  in 
trefpafs  all  are  principals ;  but  Norwood's  aft^  as  attorney  arp  the 
a£ls  oF  his  client  in  confideration  of  law;  the  orders  or  direflioris 
he  gave  to  Armfirong  to  arreft  and  take  the  plaintiff  in  execution, 
were  the  orders  and  direclions  of  the  party  bis  client,  the  flicrilf 
or  the  court. 

It  is  objefted  that  Norwood  fued  out  the  writ ;  I  anfwer,  that 
fofl  doth  not  make  him  liable  in  an  aiElion  of  trefpafs  vi  et  ar* 
mis:  but  only  in  an  aSion  of  trefpafs  upon  the  cafe;  and 'in 
delivering  the  writ  to  Armfirong  he  only  atled  as  a  medium  or 
inllrument  by  the  dire£lion  of  his  client  or  the  command  of  the 
court ;  his.acl  may  ,be  compared  to  the  aft  of  a  letter-carrier  or 
meffenger  from  the  poft-office,  who  delivers  a  letter  dirett.cd  to 
Jf.  S. ;  if  what  w  contained  in  the  letter  be.  a'trcfpafs,  ccjrtain'fy 
the  meflenger  is  not  liable  in  trelpafs ;  his  conveying  the  coA^* 
inand  of  the  principal  is  nothing,  he  muft  do  more  to  bccoAnc  a 
trefpauer. 

So,  Norwood  being  a  mere  officer,  aftcd  rightly  in  accepting  a 
retainer,  and  is  not  a  mere  volunteer;  having  accepted'a  iretaiher, 
the  law  afts  upon  him,  and  he  then  becomes  bounS  to  do  all 
afts  in  the  caufc  for  his  cjlient,  to  wjiiom  only  he  is  ahfwerable 
for  negligence  or  mis-feafance  in  an  afflon  upon  the  cafe;  ^nd 
.this  follows  from  the  nature  of  an  attorney's  oRice,  his'  duty  to 
t\)t  court  and  his  client ;  I  fay,  wit^f)  great  deference  to  the  cp\irt, 
when  a  man  a^  as  an  auorney,  ^e  is  only  ^hfwerable  to  hrs 
client  for  fuch  confequences  of  his  afts  as  are  injurious  to  liis 
client.  In  no  cafe  is  an  attorney  anfwerable  for  a  maliW  found- 
ed aftion,  the  client' only  (hall  he  amerced  for  falfe  clamor; 
amercements  and  fines  always  fall  on  the  client,  not  qn  his  s|t- 
torney. 

As  to  the  damages ;  I  confefs  the  meafuring  thereof  is  (;He  pro- 
per province  of  tfe  jury  ;  hut  in  this  cafe  the  jury  feem  io  nave 
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mifapprehended  your  lordrtiip,  and  have  been  mifled ;  for  it  if 
plain  there  was  a  time  when  the  imprifortment  became  the  volun- 
tary imprifonment  of  the  plaintift  herfelf. 

Thii  aigu-  Lord  Chief  Juftice  Dc  Grey — ^This  argument  has  produced 

jSich^l***"    ^  queftion  of  great  confeaucnc^  fo  let  the  cafe  Hand  over  for  a 

term  u^    ^^  ^y*  ^o  ^^  confidered  ;  the  cafe  did  accordingly  ftand  over 

until  the  latter  end  of  laft  Mjckailmas  term,  and  was  then  fur^ 

ther  adjourned  until  this  term,  when  the  judgment  of  the  court 

was  given  for  the  plaintiff  to  the  following  eSefl 

Lord  Chief  Juftice  Dc  Grey — After  having  ftated  the  cafe,  and 
the  evidence  given  for  the  plaintiff  at  the  trial  of  this  caufe,  as 
reported  above,  proceeded  to  giv6  the  judgment  of  the  whole 
court  for  the  plaintiff. 

The  queftion  is,  .Whether  an  a&ion  of  trefpafs  w  et  armis 
can  be  maintained  againft  Mr.  Norwood  the  attorney  as  well  as 
againft  Mrs.  Braham  his  client,  for  wrongfully  and  illegally 
caufing  the  now  plaintiff  Mrs.  Barker  to  be  imprifoned  ;  lor  if 
fuch  aaion  cannot  be  maintained  againft  him,  as  wellvas  againft 
liis  client  Braham^  judgment  ought  to  be  arretted,  becaufe  150/. 
intire  damages  are  given  againft  them  both,  which  cannot  be  fe- 
vered by  the  coun. 

Bat  we  are  all  of  opinion  that  trefpafs  W  el  armis  well  lies 
againft  both  the  defendants.  It  is  certain  the  plaintiff  hath  re- 
ceived great  injury  in  her  pcrfon  and  liberty,  becaufe  (he  hath 
been  Imprifoned  by  and  under  colour  of  a  capias  ad  fatisfacien* 
dum  illegally  taken  out*againft  her,  which  is  the  fame  thing  a^ 
if  fuch  writ  had  never  been  taken  out  at  all.  A  man  had  a 
judgment,  and  execution  executed;  and  afterwards  the  judg- 
ment was  fet  afide  for  being  unduly  obtained  and  reftitution 
awarded,  and  afterwards  the  defendant  brought  trefpafs  againft 
the  plaintiff  in  the  firft  adion  for  taking  the  goods,  and  it  was 
adjudged  that  it  well  laid  a^nft  the  party,  for  by  the  \7icating 
of  the  judgment,  it  is  as  it  it  had  never  been;  and  not  like  a 
Judgment  reverfcd-by  error,  fo  is  1  Lev,  95.  Turner  vcrfus  Fel- 
gaU.  T.  Ra^m. '/^.  S.  C.  Carth.  274.  Salk.  674.  12  Mod. 
178.  2  Wiybn  385.  1  Stra.  509.  T.  Jones  115 — A  (heriff,  or 
his  officers,  or  any  ading  under  his  or  their  authority,  may 
juftify  themfelves  by  pleading  the  writ  only,  becaufe  thai  is 
fufficient  for  their  excufe,  although  there  be  no  judgment  or 
record  to  fupport  or  warrant  fuch  writ ;  but  if  a  ft  ranger  inter- 
pofes  and  fets  the  flieriff  to  do  an  execution,  he  muft  take  care 
to  find  a  record  that  warrants  the  writ,  and  muft  plead  it ;  fo 
muft  the  party  btmlelf  at  whole  fuit  fuch  an  execution  is  made. 

3  No 
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No  trcfpafs  can  be  excufed  but  what  is  inevitable ;  fee  the  cafe  of 
Parfons  verfus  Lloyd,  adjudged  in  the  laftterm  ante  341.  ' 

Mr.  Norwood  has  pleaded  not  guilty ;  he  could  not  juftify  by 
a  fpecial  plea,  becaufc  there  is  no  record  to  warraiit  a  capias  ad 
Jatisfadendum  againft  yir%.  Barker  \  nor  could  he  have  juftified 
faimfeif  by  pleading  that  he  ignorantly  fued  out  the  writ,  for 
ignorance  is  no  excufe ;  but  Mr.  Norwoods  defence  is,  that 
whatever  remedy  there  is  againft.  him,  it  is  not  trefpafs  vi  et 
armis. 

It  is  true  there  may  be  circumflanccs  which  will  excufe  in 
trefpafs  vi  et  armis,  as  where  a.man  goes  peaceably  into  the  houfe 
of  another  to  demand  a  juft  debt ;  or  goes  to  make  a  vi(it  ta 
another  where  he  is  not  forbidden  to  go ;  but  in  the  prefent  cafe, 
the  ads  done  by  Mr.  Norwood,  cannot  be  qualified,  excufed  or 
juftified  in  any  way  whatfocver,  no  man  can  fay  that  Mrs.  Barker 
has  not  been  illegally  imprifoned,  or  that  Mr.  Norwood  was  not " 
an  aSor  in  caufing  luqh  imprifonment. 

• »  ' 

But  it  is  faid,  here  is  no  injury  done  by  Mr.  Norwood  the  at- 
torney ;  for  he  a£ling  as  fuch,  is  only  a  fervant  to  his  client ; 
and  by  fuing  out  the  ca.fa.  and'  delivering  it  to  Arm/lrong  the 
ftieriff 's  officer,  and  ordering  him  to  take  and  arreft  Mrs.  Barker 
thereupon,  he  only  a3ed  as  a  medium  or  inftrument  by  the 
diredion  of  his  client,  or  the  command  of  the  court ;  in  anfwer 
to  this  all  the  books  fay,  that  all  are  principals  in  trefpafs. 
Co,  Lit.  57.  a.  2  Injl.  i8q.  procuring,  comm^ndinff,  aiding  oi" 
aflifting  makes  one  a  trelpaffer.     Bro.  Trefpafs,  pL  148,  232, 

307.     1  Salk,  469. A  fervant  keeping  the  key  of  a  room 

knowing  that  a  man  is  imprifoned  ^therein  is  a  trefpaffer;  one 
aflcnting  to  a  trefpafs  after  it  is  done  is  a  trefpafler.  Bro.  Trefpafs^ 
pL  1^3.  256,  265.     2  Hawk,  PI,  Coron.  312. 

To  apply  what  is  faid  and  laid  down  in  the  books  upon  this 
fubjeft  to  the  prefent  cafe  ;  they  fay,  whoever  procures,  com- 
mands, aflifts,  aflents,  &c,  is  a  trefpaffer ;  here,  the  client  com- 
mands the  attorney,  the  attorney  actually  commands  the  (herilF's 
officer ;  the  real  commander  is  the  attorney,  the  nominal  com- 
mander is  the  plaintiff  in  the  si£lion,  fo  attorney  and  client  are 
both  principals. 

It  is  clear  that  a  writ  of  deceit  will  lie  againft  an  attorney  for  Cra.  Jac 
'  a3ing  wrongfully  in  his  charafter  of  an  attorney  to  tht  damage  ^94*  P^  7- 
of  another.     F.  N.  B.  /^to  edit,  217.  Writ  of  Deceit. 

Glanvil  in  his  eleventh  book  throughout,  treats  of  appointing 
actornies'in  the  |)laces  of  their  cliehts,  ad  lucrandum  vaperden- 

dum 
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4u^  in  pleas  depending  in  courts  ^juftia.  "  NointnAum  pTKUr^0i 
*'  (fay;  the  bueok  ii.  cap.  \  JoL  88.)  quod  pot^,  qips  ifi,  curiq 
••  domini  Rigis  ponere  locofuo  alium  ad  lucrandum  vd  perdendum 
"  pr^  to  tUamxn  placito  quod  in  alia  curia  habct.  Et  pracipiaur 
*'  auod  idem  in  curia  ipfa  recipiaiur  loco  diUrius  per  idle  breve, 
*'  (cap,  2.}  Rex  incecomiii^  vel  alio  prafidenti  curi^  iUiusfalutem : 
V  Jcias  quod  N.  pofuxt  coram  me  vel  jufiiciariis  nuis  R.  lofojifo  4^ 
'*  lucrandum  vd perdendumpro  eo  in  placito  iUo  q^ouejl  inter  ouf 
**  et  B,  de  una  cqruccUa  terra  in  ilia  villas  vel  de  au^  ^(jua  n 
**  nominata  ;  et  ideo  tibi  pracipio  quod  pradiilum  R.  locqij^luf 
^*  N.  inp/ncito  illo  recipias  ad  lucrandum  vd  perdeudum  pro  eo. 

The  ancient  books  of  Brilton  and  BraBon  alfo  trfiat  of  at- 
tomie$;  and  various  (latutes,  rules,  and  legulations^  baye  bees 
made  touching  attornie^  from  ancient  time  doWn  to  the  pppfent, 
fio^  ncreQary.  to  be  particularly  t^ken  notlbp  of,  f^jjt  it  i^  re- 
markable that  in  the  reign  of /!!».  4.  (nearly  400  vcars  ^gp)  gt.-  . 
tornies  were  riot  fo  learned  in  the  laws  as  before  that  time,  for 
ihere  i^  ^  ilaiute  pf  tlie  4  lien.  4.  cap.  18.  iotitled,  the  pUnifijuitent 
of  an  qtformy  foun4  in  defauU^  which  (ays,  •*  That  tor  fundiy 
>*  damages  arid  jjiifchiefs  that  have  enlued  before  f  his  tin^  Co 
***  divers  pcrfons  of  the  reabn,  by  a  great  number  of  attornies 
^^  ignor(f,ni  and  f^ot  Ueirned  in  the  IfLW^  as  they  pjere  wont  to  be 
*^  before  this  ti^ :  U  is  ordained,  and  ellabmhed,  that  aUt^P 
**  attornies  fli^l  be  examined  by  the  jufiices,  and  by  their  diT- 
**  cretiQns  their  names  ihall  be  put  in  the  roll,  ar^d  the>;  that  be 
*'*  good  an4  virtuous,  and  of  a^oodfame,  (hall  be  received  and 
'**  fwofn  well  and  truly  to  ferve  in  their  o£Eices,  &c.  tif. 

An  9ttQrney  h^  authority  by  his  be'mg  conftitut,ed  attorn^ 
to  remit  damages  found  by  a  jury.  1  Salh.  89*  bis  client  is 
bound  by  hi^  a6ls. 

If  I.an4  WT^s  \^  by  defa^uU,  by  neglefk  of  the  attorney,  .the 
iMily  remedy  the  p^dty  hs^d  was  ^ainft  his  attorney  in  a  writ  qf 
deceit,     pj  £fl>  ^^  id.  i^id  many  other  books. 

An  aUqrney  is  jpjcptoded  from  maintenance ;  for  a  writ  of 
maintenance  doth  not  lie  againfl  him.  34  IJittt.  6.  si6.  but 
maintenance  may  lie  againft  his  client. 

An  aQion  was  brought  againft  four  men,  viz.  two  ^Uqniirs 
and  two  folici(ors  for  pei^g  attornies  and  fqlici^ors  in  a  .ca^fe 
againft  the  plaintiff  in  an  inferior  court  Jal/b  et  malitio/i^  knowing 
•that  Jiiere  was  no  caufe  of  a£lion  againft 'hipi:  and^aJfp  for  that 
-ih^iO^d  ibepljiint^  in  anptlier  court,  ikppwi^j  .^^at  he  y^ 

an 


Hxi^RY  Tbrm  18  Geo.  IIL  1773*  879 

an  attomcv  of  the  Common  Pleas,  and  privileged  there.  Per  tolam 
curiam^  tnere  is  no  caufe  of  a&ion.  For  put  the  cafe  aa  ftrong 
as  you  will ;  fuppofe  one  be  retained  as  an  attorney  to  fue  for  a 
debt,  which  he  knows  to  be  releafed,  and  that  he  himfelf  were  a 
witnefs  to  the  releafe  ;  yet  the  court  held  that  the  a£lion  would 
not  He ;  for  that  what  he  docs  is  only  as  fervant  to  another^  and 
in  the  way  of  his  calling  and  profeflfion.  And  for  fuing  an  at- 
torney in  an  inferior  court ;  that  (they  faid)  was  no  caufe  of 
a£lioa:  for  who  knows  whether  iie  will  infift  upon  his  privi« 
lege  or  not?  And  if  he^does,  he  may  plea4  it  and  have  it  al- 
lowed.    1  Mod.  2ogy  Qio. 

Gib/on  brought  an  aflion  upon  the  cafe  againft  Mudford^  for 

caufinghim  to  be  taken  upon  a  capias  :  the  defendant  faid  that 

Jf.  S.  recovered  in  a  tertam  afiion  againU  the  plaintiff,  and  that 

he  was  the  lawful  attorney  of  7.  5.  and  took  out  a  capias  upon 

the  judgment,  &c.  upon  which  it  was  demurred  ;  it  was  moved 

that  the  plea  was  not  good,  becaufe  it  doth  npt  fliew  by  what 

warrant  bt:  fued  out  the  capias.    Per  Haughtan^  the  plea  is  that 

he  was  his  la\fful  attorney,  er^^  well  enough.     Per  Doddridge^ 

an  attorney  need  not  enter  his  warrant,  but  it  is  fufficient  to 

file  it,  and  that  is  the  ufage.     2d  pointii  The  plea  fays,  that 

Jf.  S.  had  judgment  againft  the  plaintiff,  but  it  doth  not  fay  prout 

paiet  per  recordum,  tie.  and  therefore  it  was  obje3ed  k  is  not 

good  ;  but^^rC  Croke  it  feems  good,  for  it  is  pleaded  that  there 

was  a  record  of  the  judgment  at  the  time  of  taking  out  the  capias,  ■ 

which  is  now  reverfed,  and  therefore  we  cannot  f\e^djfr&ut  per 

recordum^  fo  it  feems  well  enough  without  pleading  ^r^w^jfr^ 

recordum^  quodfuit  concejfum  per  curiam.     Croke  manaugnion 

thought  that  if  the  attorney  procures  an  erroneous  judgment  for 

his  client,  the  other  cannot  have  an  a3ion  upon  the  cafe  againft 

him  for  it,  unlefs  he  hath  procured  it  by  praftice.     i  Roll.  Rep. 

408.  Gf ^/&fi  veiffus  Mudford.  Trin.  16  jac.     Many  other  books 

may  be  feen  touching  this  kind  of  injury,  and  wherein  damages 

are  recoverable  by  the  common  law,  as  F.  N.  B.  writ  of  Dijceif, 

q9&  99  Comb.  2  Bro.  tit.  Attorney,  pF.  j6.    Hutt.  \2^.jiat. 

tVeflm.  1.  cap.  29.  2  Infl.  213,  214,  215,  &€.  &c.  &c. 

Upon  the  whole,  Norwood  in  this  cafe  fued  out  the  capias, 
delivered  it  to  the  officer  to  be  executed,  and  Mrs.  Barker  the 
now  plaintiff  has  been  injured  by  falfe  imprifonment,  for  which 
the  law  gives  thiraftion,  in  which  all  are  principals ;  upon  this 
ground  we  are  all  of  opinion  that  judgment  muft  be  entered  for 
•tne  plaintiff  a^tnft  both  Norwood  the  real  a&or,  and  his  client 
Mrs  Braham  the  nominal  ador.  * 

Judgment  for  plaintiff, /vrM^tmrKri^m. 

Cooke 
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Cooke  widow,  adminiftratrix,  ver/iis  Colcraft. 

MiddUfex^rrriLHAM  colcraft,  htc  oi Go/ivdljlreet 
(to  wit)  in  the  county  of  MiddUTex,  Dyer,  was  fummoncd 

to  anfwer  Ann  Cooke  adtniniftratrix  of  all  and  fingular 
the  goods  and  chartels,  rights  and  credits,  which  vf^xt  oi  Wilkam 
Cooke  her  late  hufband  deccafed  at  the  time  of  hi>  death,  who 
died  inteftate  in  a  plea  that  he  render  to  her  the  faid  Amu  300/. 
of  lawful  money  of  Great  Britain,  which  he  unjuftly  detains 
from  her,  &c. ;  and  whereupon  the  faid  Arm  by  Jojeph  Ka\e  her 
attorney  fays,  that  the  faid  William  Colcraft  on  the  7th  <iay  of 
Novemier  1761,  at  Wrjlminjler  in  the  faid  county  oi  Middlefex^ 
by  his  cei:tain  writing  obligatory,  fealed  with  his  feal,  became 
held  and  firmly  bound  to  the  faid  }Villiam  Cooke  in  his  life-time 
in  the  faid  fum  of  300/.  of  good  and  lawful  money  of  Grtai 
Britain,  to  be  paid  to  the  faid  William  Cooke,  or  his  certain  at- 
torney, executors,  adminiftrators  or  afligns,  when  he  the  faid 
William  Colcraft  (hould  be  thereunto  afterwards  requefted;  never- 
thelefs  the  faid  William  Colcraft  (although  often  requefted)  hath 
not  paid  the  faid  fum  of  money,  or  any  part  thereof,  to  the  (aid 
Wilham  Cooke  in  his  life-time,  or  to  the  faid  Ann  (ince  the 
.death  of  the  faid  William  Cooke  (to  which  faid  ^nn,  fince  the 
death  of  the  faid  William  Cooke  (to  wit)  on  the  12th  day  of  J^ulv 
in  the  year  of  our  Lord  1765,  (to  wit)  at  Weftminfter  aforefaid, 
in  the  faid  county  of  Middlejex,  adminiftration  ofall  and  fingu- 
lar the  goods  and  chattels,  rights  and  credits  of  the  faid  Willtam 
Cooke  at  the  time  of  his  death,  by  Frederick  by  Divine  Providence 
lord  Archbifhop  oi  Canterbury,  'primate  of  all  England  and  me- 
tropolitan,  was  committed  ;)  but  he  the  faid  William  Colcraft\o 
pay  the  fame  hath  hitherto  ahogether  refufed,  atid  ftill  doth  re- 
fule  to  pay  the  fame  to  the  faid  Ann,  to  the  damage  of  the  faid 
Ann  of  20/.  and  therefore  (he  brings  this  fuit,  &c.  And  the 
faid  Ann  brings  here  into  court,  as  well  the  writing  obligatory 
aforefaid,  which  tellifies  the  debt  in  form  aforefaid,  the  date 
whereof  is  the  day  and  year  in  that  behalf  above-mentioned ; 
as  alfo  the  letters  of  adminiftration  aforefaid,  to  her  the  faid  Aml 
as  aforefaid  granted,  which  teftify  the  granting  of  the  adminiftra- 
tion aforefaid  to  the  faid  Ann  in  form  aforefaid,  the  date  whereof 
is  the  day  and  year  in  that  behalf  above-mentioned,  (3c, 

lilPlefl.  And  the  faid  William  Colcraft  hy  Philip  Carter  his  attorney 

^^.^/«^""  comes  and  defends  the  wrong  and  injury  when,  G?r.  and  faith, 

tbercQo.         ^^^  ^^^^  ^^^^^  writing  obligatory  is  not  his  deed,  in  manner  anl 

form  as  the  faid  Ann  liath  aboved  thereof  complained  againft  him, 

and  of  this  he  puts  himfclf  upon  the  country,  and  the  (aid  Ann 

doth 
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doth  fo  likewife.     And  for  further  plea  in  this  behalf,  he  the 
faid  William  Cooke  by  leave  of  the  court  here  for  this  purpofe  firft 
had  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided,  craves  oyer  of  the  faid  writing  obli- 
gatory, and  it  is  read  to  him,  He,  he  alfo  craves  oyer^  of  th€  con-  »<J  Plea 
dition  of  the  faid  writing  obligatory,  and  it  is  read  to  him  in  ^"'J^*  ^^^ 
thefe  w^ords,  (to  wit)  The  condition  of  this  obligation  is  fucli,  dition,  which 
that  if  the  above-bounden  William  Colcraft^  his  heirs,  executors  »« to  pay  to 
or  adminiftrators,  fhall  and  do  well  and  truly  pay  or  caufe  to  be  JJ5^m. Cocke, 
paid  unto  the  above-named   William  Cookt^  his  executors,   ad-  &c."s7a***^ 
miniflrators  orafligns,  the  full  fum  of  8^.  of  good  and  Uwful  weckduiips 
money  oi  Great  Britain^  clear  of  all  taxes  and  deduftions  what-  u-*''Y*°ri^ 
foevcr,  weekly  and  every  week  during  the  natural  lives  of  the  ai'a'^hc  Li,* 
above-named  William  Cooke  and  Ann  nis  wife,  and  the  life  of  ?ivor. 
the  furvivor  of  them,   the  firft  payment  of  the  faid  weekly  fum 
of  8j.  to  begin  and  be  made  on  Monday  the  23d  day  of  JSovem- 

.  ber  inftant,  and  the  like  fum  or  weekly  payment  of  is,  on  eveiy 
Monday  following  during  the  lives  of  the  faid  William  Cooke^  and 
Ann  his  wife,  and  the  life  of  the  furvivor  of  them,  in  purfuance 
and  performance  of  certain  articles  of  agreement  bearing  equal 
date  herewith,  and  made  or  mentioned  to  be  made  between  the 
above-^named  William  Cooke  of  the  one  part,  and  the  above- 
bounden  William  Colcraft  of  the  other  part,;  and  alfo  if,   the  faid  And  (,n  tiw 

.William  Colcraft  his  heirs,  executors  or  adminiftrators,  fliall  and  Pj:f''""?™»nce 
do  well  and  truly  obey,  abide,  perform^  fulfil  and  keep,  all  and  agreemenc 
every  the  covenants,  claufes,  articles  and  agreements,  mentioned  which  an? 
and  contained  in. the  faid  articles  of  aereeroent  in  all  things,  ac-  ^*'*  ^etfonlw 
cording  tp  thp  true  intent  and  meaning  of  the  faid  articles  of 
agreement,  then  this  obligation  to  be  void,  or  elfe  to  remain  in 
full  force  :  he  alb.craves  oyer  of  the  faid  articles  of  agreement 
in  the  faid  condition  of  the  aforefaid  writing  obligatory  men- 
tioned, and  thqr  arcrea4  to  him  in  thefe  words,  (to  wit)  Articl«s 
of  agreement  indented^  made,  concluded  and  agreed  upon  this 
7th  day  of  November y  in  t)ie  fecond  year  of  the  reign  of  our  So- 
vereign Lord  George  the  third,  by  the  grace  of  God,  of  Great  ^ 
Britain,  France  and  Ireland,  King,  defender  of  the  faith,  G?r.  and 
in  the  year  of  our  Lord  1761,  between  IVilliam  Cooke  of  the 
parifli  oi  Saint  George,  Hanover ^fquarn,  in  the  county  of  Middle* 

fcx,  ftationer  and  news-man  of  the  one  part,  and  Wnliajtn  Colcraft 

of  GoJwell'Jlreet  in  the  pariih  of  Saint Alder/gate,  in  the 

faid  county  q\  Middlejex^  Dy^r^  of  the  other  part;  whereas  the 
faid  William  Cooke  is  intitled  according  to  the  agreements  and 
regulations  made  by  the  proprietprs  of  a  certain  news-paper 
called  the  Daily  Advertifir,  and  according  to  the  cuftoni  of  news- 
men to  have  and  receive  daily  pf  the  faid  proprietors  30  copies' 
pf  the  firft  impreffion  of  the  faid  paper,  and  the  faid  William 

fokraft  hath  agreed  that  the  faid  JVilUam  Cooke  Ihali  aflign  his 

faid 
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faid  rioht  and  title  in  and  to  the  faid  30  copies  of  the  firfl  im- 
preflion  of  the  faid  paper,  and  all  other  his  bnfinefs  as  a  news- 
man unto  the  faid  William  Cokrafi,  and  the  faid  H^i/liam  CoUraJt 
)ias  agreed,  in  confideration  thereof,  to  pay  the  faid  WiUiam Cooks 
the  fum  of  8f.  weekly  and  every  week,  during  the  joint  lives  of 
the  faid  William  Cooke  and  Ann  his  wife,  and  the  lite  of  the  fur- 
viver  of  them.  Nowthefe  prefcnt  articles  witriefs,  that  the  faid 
William  Cooke,  for  tlie  confiderations  afortfaid,  hath  afligned, 
transferred  and  fct  over,  and  by  tliefe  prefents  doth  afTign,  trans- 
fer and  fet  over  unto  the  faid  Wdliam  Colcraft  his  executors  and 
adminiftrators,  all  his  the  faid  William  Cooke  s  right,  title  and 
intereft  in  and  to  the  fnid  30  copies  of  the  faid  paper  called  the 
Daily  Advertifer  of  the  firft  impreffron,  as  foon  as  the  fame  fhall  be 
publiflied,  and  all  his  the  faid  WiltiamCooke'%  bufinefs  as  a  news- 
man,  fubjeft  neverthelefs  to  theprovifoand  agreement  herein  after 
mentioned.  And  the  faid  Willtam  Cooke  doth  hereby  for  himfelf, 
his  executors  and  adminiftrators,  covenant,  promifeand  agrecto 
and  with  the  faid  William  Colcraft^  his  executors,  adminillntors 
and  afligns  in  manner  following,  (that  is  to  fay)  that  lie  the  faid 
William  Cooke,  his  executors  and  adminiftrators,  fhall  and  will 
from  time  to  time  and  at  all  times  hereafter,  fo  long  as  the  iud 
.  pager  ftiall  be  publifhed,  procure  the  faid  William  Colcrajt  tD 
have  and  receive  daily  artd  every  day  of  and  from  the  pro- 
prietors  of  the  faid  paper,  30  copies  of  tlie  faid  paper  calledTtlie 
Daily  Adverhftr^  of  the  firft  impreflion  of  the  laid  paper  early 
every  morning  as  foon  as  the  fame  fhall  be  publiflied  ;  and  alfo 
that  he  the  fa:idV7\\\hm  Cooke  Jhall  not,  at  any  time  hereafter, 
vend  or  Jell  any  news-papers,  nor  in  any  wife  deal  as  a  news-mdn 
in  Jibing  news-papers,  magazines  or  other  periodical  papers  which 
are  generally  deemed  to  Mong  to  the  bnfmejs  of  a  news -man,  except 
fuch  magazines  or  otlxr  periodical  papers  as  the  fatd  WilliaM 
Cooke  fhaTl  ftll  for  the  fole  benefit  of  the  faid  fVilliam  Colcraft, 
his  executors,  adminiftrators  and  affigns ;  and  further,  that  he 
liie  faid  William  Cooke  ftiall  and  will  ufc  his  utmoft  endeavours 
to  procure  for  the  faid  William  Colcraft  "all  his  thie  fafd  WitHam 
Cooke's  cuftomers  in  the  bufinefs  of  a  news-man.  And  the  fakl 
William  Colcraft  in  confideration  of  the  pre^ifes  doth  for  hiittfelf. 
his  heirs,  executors  and  adminiftrators,  covenant,  proxnife  aifd 
agree  to  and  with  the  faid  William  Cooke,  his  executors,  admi* 
niftrators  and  affigns,  that  he  tlie  faid  William  Colcraft,  hisfieirs, 
executors  and  adminiftrators,  fhall  and  ^vill  well  and  truly  pay 
or  caufe  to  be  paid  unto  the  faid  William  Cooke,  his  executon, 
'adminiftrators  and  affigns,  weekly  and  every  week  durirtg  t!ic 
natural  lives  of  the  faid  William  Looke  and  Am  his  wifc,^and  the 
life  of  the  furvivor  of  them,  the  weekly  forn  of  '%s.  of  lawfrxl 
money  of  GreeU  Britain,  clear  of  all  taxes  ^nd  dedu^Hons  wbat- 
focver;  the  firft  pajTncnt  of  the  faid  weekly  fum  of -Bi.  to  be 
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^in  iind  to  be  made  on  Mohddy  the  2^d  of  November  inflant,  and 
the  like  fum  or  weekly  paymeM  of  8j.  on  every  Monday  follow, 
jng,  during  the  lives  of  the  faid  William  Cooke  and  Ann  his  wife 
and  the  life  of  the  furvivbr  of  thfcm  ;  and  alfo  that  he  the  faid 
William  Golcraft  fhall  not,  iduring  his  natural  life,  vend  or  deal 
in  ftationary  ware,  books  or  pamphlets,  except  magazines  and 
|>criodical  pamphlets,  which  are  ufually  cfteemed  the  bufinefs  of 
a  news-man.  Provided  always^  and  thefe  prefenis  are  upon  ihii 
£bndition»  and  it  is  hereby  decliired  and  agrted  to  be  the  trufc 
intent  and  meaning  of  thcle  prefents,  and  of  the  parties  here- 
unto,  that  if  default  (hall  happen  to  be  made  in  the  faid  weekly 
payments  or  any  of  theni,  fo  that  there  (hall  be  at  Jiny  time  due 
to  the  faid  William  Cooke ^  his  ej^ccutors,  adminiftrators  or  aiTigns-, 
four  pounds  or  upwards  on  account  of  the  tiOn^payinent  thereof, 
that  then  and  in  fuch  cafe,  the  aflignmcnt  hereby  made  of  the 
faid  30  copies  of  the  faid  firft  impreflion  of  the  faid  Daily  Ad* 
vertifer  fiiall  be  void  ;  and  the  faid  William  Cooke ^  his  executors, 
adminiftrators  or  afligns  (hall  be  at  liberty  (henceforth  to  receive 
the  fame  from  the  proprietors  of  the  faid  paper,  and  to  difpofc 
of  his  right  thereto,  and  to  follow  the  bufinefsf  of  a  news-man 
as  if  thefe  prefents  had  not  been  made,  any  thing  herein  con- 
tained to  the  contrary  thereof  in  any  v^ifc  riotwithftanding. 
Provided  alfo,  and  it  i^  further  declared  and  ^ecd  to  be  i\\b 
true  intent  and  n^eaning  of  thefe  prefents  ^nd  of  the  parties  here- 
imto,  that  in  cafe  fuch  default  fliall  be  made  in  the  faid  weekly 

f»ayments  as  aforefaid,  and  the  faid  William  Cooke  Ihall  re-afTume 
lis  right  to  the  faid  30  copies  and  the  bufinefs  of  a  neWs-msin,  the 
faid  WiHihm  Colcraji^  his  heirs,  executors  or  adminiftrators  Ihall 
continue  to  pay  the  faid  ^♦eekly  fum  to  the  faid  William  Ccfoke,  his 
executors,  adminiftrators  or  afligns,  during  the  lives  of  (he  faid 
William  Cooke  and  Ann  his  wife,  ^nd  the  life  of  the  furvivor  bf 
them,  in  the  fame  manner  as  if  the  faid  William  Cooke  was  to  con- 
tinue and  enjoy  the  faid  ao  copies  of  the  faid  paper  of  the  firft 
impreflion  and  the  faid  William  Cdoke  was  to  continue  to  be  de- 
barred from  cxercifing  the  bufinefs  of  a  news-man.     In  Witnefs 
whereof  the  parties  firft  above-named  have  hereunto  fct  their 
hands  and  feals  the  day  and  year  firft  above- written ;  which  Whereupon 
being  read  and  heard,  the  fajd  William  Colcraft  faith,  that  thfe  '^l^,^"'. 
faid  Ann  ought  not  to  have  her  aforefaid  a3ion  thereof  againft  ment'oTSie 
liim,  becauie  he  faith  that  he  the  faid  Willidm  Colcraft  paid  and  St.  per  week 
caufed  to  be  paid  unto  the  faid  William  Cooke  always  during  the  ^^^'^^^^ 
life-time  of  the  faid  Willidm  Cooke^  weekly  and  every  week,  ind  of*thebond " 
from  an4  after  his  death  until  the  i6tfa  day  of  July  in  the  year  aodtbear- 
1770,  unto  the  faid  Ann^  weekly  and  every  week,  the  weekly  fuih  ****••  ®^ 
ot  8j.  of  lawful  money  of  Great  Britain^  clear  of  all  taxes  and  •«"•■*■*• 
dedufliohs  whatfoever,  the  firft  payment  whereof  was  began  vtA 
inade  on  Monday  the  23d  of  November  in  the  yeitr  bf  our  LorQ 
8  17619 
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1*761,  in  thefaid  articles  mentioned  according  to  the  tenor,  true 
intent  and  meaning  of  the  conditions  of  the  faid  writing  obli- 
gatory and  the  faid  anicles  ;  and  that  he  the  faid  William  Colcndt 
hatii  not  at  any  time  fince  the  making  the  faid  writing  obli- 
gatory and  the  faid  articles,  vended  or  dealt  in  ftationary  wares, 
books  or  pamphlets,  except  magazines  and  periodical  pamphlets, 
which  are  ufually  deemed  the  bufmefs  of  a  news-man  ;  but  the 
faid  JriUiam  Colcraft  further  faith, .  that  before  and  on  the  faid 
i6ih  day  of  Ju/y  in  the  year  of  our  Lord  1770,  and  from  thence 
hitherto  (during  all  which  time  the  faid  new^s*paper  called  the 
Dail^  Adverttjtr  hath  been  publi(hed}  (he  the  laid  Ann  as  ad- 
miniftratrix  of  the  goods  and  chattels,  rights  and  credits  of  the 
faid  William  Cooke  hath  ne^Ie3ed  and  refufed  (although  often  re- 
quefted)  to  procure  the  faid  Wilham  Colcraft  or  his  afligns,  to 
have  and  receive  daily  and  ever}'  day,  of  and  from  the  proprie- 
tors of  the  faid  paper,  30  copies  of  the  faid  paper  callea  the 
Daily  Advtrtiftr  o\  the  tirft  impreflion  of  the  faid  paper  early 
every  morning  as  foon  as  the  fame  was  publifhed,  out  therein 
wholly  failed  and  made  default,  and  he  the  faid  WilHam  Cokraft 
had  not,  nor  had  his  aflSgns  or  aflignees  during  all  that  time,  or 
during  any  part  thereof  by  the  procurement  of  the  faid  Ann  or 
otherwife,  30  copies  of  the  faid  paper  of  the  firft  impreflion  of 
the  faid  paper,  early  every  morning  as  foon  as  the  fame  was  pub« 
lifhed,  contrary  to  the  tenor  and  efic£l  of  the  faid  articles, 
whereby  the  faid  William  Colcraft  loft  and  was  deprived  of  the 
benefit  of  the  fale  of  the  faid  paper,  which  ought  according  to 
the  tenor  of  the  articles  aforcfaid  to  liavc  accrued  to  him  (to  wit] 
at  V/eJlminfter  aforcfaid ;  and  this  he  the  faid  William  Colcraft  is 
ready  to  verify :  wherefore  he  prays  judgment  if  the  faid  Ann  ^ 
ought  to  have  her  aforefaid  aaion  thereof  againft  him«    &c 

3d  Plea.         ^nj  f^^  further  pica  in  this  behalf,  he  the  faid  William  Colcraft 
by  like  leave  of  the  court  for  this  purpofe  firft  had  and  ob- 

T«  the  like     tained  according  to  the  form  of  the  flatutc  in  fuch  cafe  made  and 

H«if  wU-*     provided  faith,  that  the  faid  Ann  ought  not  to  have  her  afoce. 

tioa.  faid  a£lion  thereof  againft  him ;  becaufe  he  faith,  that  he  the  faid 

William  Colcraft  paid  and  caufed  to  be  paid  to  the  faid  IVilliam 
Ccoke^  always  during  the  life-time  of  the  faid  William  Cooke^ 
weekly  and  every  week,  and  from  and  after  his  death  until  the 
16th  day  of  July  in  the  year  1770,  unto  the  iaid  Ann^  weekly 
and  every  week  the  weekly  fum  of  8j,  of  lawful  money  of  Great 
Britain f  clear  of  all  taxes  and  deduQions  whatfoever,  the  firft 
payment  whereof  was  begun  and  made  on  Monday  the  23d  day 
of  November,  in  the  year  of  our  Lord  1761,  in  the  faid  articles 
mentioned,  according  to  the  tenor,  true  intent  and  meaning  of. 
the  condition  of  the  laid  writing  obligatory  and  of  the  £ajd  ar- 
ticles, and  that  he  the  faid  William  Colcraft  hatii  not  at  any 
time  fince  the  making  of  the  faid  writing  obligatory,  ^nd  the 

faid 
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faid   articles   vended  or  dealt  in    fiationary  wafe,    books  or 
pamphlets    (except  magazines  and  periodical  pamphlets  which 
are  ufually  deemed  the  bufmefs  of  a  news-man)   but  the  faid  Bat  defjnj- 
mHiam  Colcraft  further  faith,  that  fince  the  death  of  the  faid  "\^",[,'|*" 
WdliamCookt  (to  wit)  before  and  on  the  faid  i6th  day  of  Julp^  piLntjff hath 
in  the  year  of  our  Lord  1770,  and  from  thence  hitherto,  Ihethe  done  fome 
faid  Ann  hath  vended  Jbld  and  dealt  in  magazines  and  other  pt-  ^"^  conuary 
riodical  pamphlets y  which  are  generally  deemed  to  belong  to  the  ntickioi' 
bufinefs  of  a  news-man^  and  which  were  not^  nor  were^  nor  was  agrcemtac. 
any  or  either  of  them  fold  or  dealt  in  or  vended  by  her  the /aid  Ann^ 
for  thefole  benefit  of  him  the  faid  William  Colcraft,  or  his  affigns 
or  affimee,  or  in  any  manner  for  the  benefit  of  him  or  them^  any 
or  either  of  them  (to  wit  J  at  Weftminfter  ajorejaid^  contrary  to  the 
tenor  and  effeM  of  the  faid  articles ^  wherepy  the  faid  William 
Colcrift  loft  and  was  deprived  of  the  benefit  of  the  falc  of  the 
faid  magazines  and  other  periodical  pamphlets,  fo  by  her  the  faid 
Ann  fold  as  aforefaid,  and  which  ought  accordingly  to  the  tenor 
of  the  articles  aforefaid  to  liave  accrued  unto  him  (to  wit)  at 
Weflmnfer  aforefaid ;  and   this  he  the  faid  William  Colcrajt  is 
ready  to  verify  :  wherefore  he  prays  judgment  if  the  faid  Ann    . 
ought  to  have  her  aforefaid  aflion  thereotagainft  him^  &c. 

•  rrmi  Kempti 

And  the  faid  Ann  as  to  the  faid  plea  of  the  faid  WUliam  by  Replicadoit 
him  fecondly  above  pleaded  fays,  that  (he  by  reafon  of  any  thing  to  the  fccond 
therein  contained,  ought  not  to  be  barred  irom  having  or  main-  ^'**J„^^ta 
taining  her  aforefaid  attion  thereof  againft  him  the  faid  William  the  cooatry* 
Colcry't^  becaufe  protelling  that  the  faid  William  Colcrcft  did 
not  pay  or  caufe  to  be  paid  unto  the  faid  William  Cooke  always 
during  the  life-time  of  the  faid  William  Cooke^  weekly  and  every 
week,  and  from  and  after  his  death  until  the  16th  day  oi  July 
1770,  unto  the  {dxAAnn^  weekly  and  every  week,  the  weekly  fuih 
of  8x.  of  lawful  money  of  Great  Britain^  clear  of  all  taxes  and 
deduftions  whatfoever,  in  manner  and  form  as  the  faid  William 
hath  above  in  his  faid  fecond  plea  alleged;  yet  for  a  TrepIiA 
cation  in  this  behalf  the  faid  Ann  fays»  that  the  faid  Wi/baJA 
Colcraft  has  had  and  received  daily  and  every  day*  of  and  from 
the  proprietor!!  of  the  faid  paper,  30  copies  of  the  faid  papet 
called  the  Daily  Advertijer^  of  the  firft  impreflion  of  the  laid  * 
paper,  early  every  morning  as  foon  as  the  fame  was  publifhed 
by  the  procurement  of  the  faid  Ann,  according  to  the  tenor  and 
eSe£l  of  the  faid  articles ;  and  this  ihe  prays  may  be  inquired 
of  by  the  country. 

And  the  faid  Ann  fays,  that  (he  by  rfeafon  of  any  thing  in  the  muIi  genet' 
faid  plea  of  the  faid  iVilliam  by  him  thirdly  above  in  pleading  nuiyiothc 
alleged,  ought  not  to  be  barred  from  havmg  or  maintaining ^.^ ^1^'*' 

Vol' in.  c  cr  hcrp^;;foff«b!   - 

ftance» 
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her  aforefaid  a3ion  thereof  againll  him  the  faid  WiUiamColcraJt^ 
becaufe  (he  fays  that  the  plea  aforefaid,  and  the  matter  therein 
contained*  are  not  fufficicnt  in  law  to  bar  the  faid  Ann  from 
having  or  maintaining  her  aforefaid  aflion  thereof  againft  the  faid 
H^lliam^  to  which  faid  plea  the  faid  Ann  is  under  no  neccOity, 
nor  is  (he  in  any  wife  bound  by  the  law  of  the  land  to  anfwer ; 
and  this  flie  is  ready  to  verify  :  wherefore  for  want  of  a  fufficient 
plea  in  this  behalf  the  faid  Ann  prays  judgment  and  her  debt, 
together  with  her  damages  by  occaTion  of  the  detaining  that  debt, 
to  be  adjudged  to  her,  .c?c. 

Thomas  Walker. 

And  the  faid  William  as  to  the  faid  plea  of  the  faid  Ann  by 
her  above  pleaded,  in  reply  to  the  faid  plea  of  the  faid  William 
by  him  ferondly  above  pleaded,  and  whereof  the  faid  Ann  hath 
put  herfelf  upon  the  countr)*,  he  the  faid  William  doth  the  like, 
(3c.  And  the  faid  William  iuafmuch  as  he  in  his  faid  plea  by  him 
thirdly  above  in  pleading  hath  alleged  fufficient  matter  in  law 
to  bar  the  faid  Ann  from  having  her  aforefaid  adion  tliereof 
againft  him,  which  he  the  faid  William  is  ready  to  verify,  and 
which  faid  matter  the  faid  Ann  doth  not  deny,  nor  in  any  man- 
ner anfwer  the  fame,  but  hath  altogether  reiufed  to  admit  the 
verification  thereof,  he  the  faid  William  as  before  pravs  judgment, 
and  that  the  faid  Ann  may  be  barred  from  having  her  aforefaid 
a£lion  thereof  againft  him,  Wc. 

William  Kempe, 

In  this  term,  the  demurrer  upon  the  third  plea  was  argued 
by  Serjeant  Walker  for  the  plaintiff,  and  Serjeant  Kempe  for  the 
defendant. 

Serjeant  Walker — ^The  third  plea  is  no  legal  defence  to  this 
a6lion,  it  is  not  within  the  terms  of  the  agreement ;  the  covenant 
is  in  thefe  words,  viz.    •*  That  he  the  faid  William  Cooke  fliall 

*  not,  at  any  time  hereafter,  vend  or  fell  any  news-papers,  nor 

*  in  any  wile  deal  as  a  news-man  in  felling  news-papers»  ma- 
'  gazines  or  other  periodical  papers,  which  are  generally  deemed 

*  to  belong  to  the  bufincfs  of  a  news-man,  except  fuch  ma- 

*  gazines  or  other  periodical  papers  as  the  (aid  WiUiam  Cooke 

*  fhall  fell  for  the  fole  benefit  ot  the  faid  IVilliam  Colcraft^  his 

*  executors,  adminiftrators  and  affigns." This  covenant  only 

extends  to  William  Cooke  hiinfelf,  not  to  his  reprefenutivc,  it  is 
a  mere  perfonal  covenant,  and  binds  no  body  but  himfelf ;  fo 
that  the  allegation  in  the  third  plea  by  the  defendant,  wherein 
he  favs  that  after  the  death  of  the  faid  William  Cooke^  (he  the  faid 
Ann  [who  is  his  adminiftrator]  hath  vended,  fold  and  dealt  in 
magazines  and  other  periodical  pamphlets,  which  are  generally 

deemed 
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deemed  to  belong  to  the  bufinefs  of  a  news-man,  G?c.  is  nuga- 
tory, and  no  anhver  to  the  plaintiff's  declaration. 

But  fuppofing  there  had  been  a  covenant  binding  upon  the 
reprefentative  oT  William  CooAe,  it  could  not  have  been  pleaded 
in  bar  at  this  cafe,  for  damages  in  an  a6lion  of  covenant  are  un- 
certain, and  in  the  breaft  oi  a  jury;  fo  'tis  impoflible  to  plead 
an  uncertain  covenant  (as  damages!  in  bar  of  another  covenant, 
as  appears  by  7  Rgp.  10.  b.  Ughtrea'%  cafe,  which  cites  48  Ed,  3. 
3  £?  4.  for  good  laws,'  **  where  it  appears  that  indentures  were 
•'  made  between  Sir  Rafe  PooU^  Km.  of  the  one  part,  and  Sir 
"  Richard  Tolcefter  of  the  other  part,  bjr  which  Sir  Rafe  cove- 
*'  named  with  Sir  Richard  to  ierve  him  with  three  Efquires 
**  of  arms  in  the  war  of  France^  and  Sir  Richard  covenants  for 
*'  it  to  pay  him  forty-two  marks,  in  this  cafe  each  party  liath 
"  equal  remedy."  If  the  prefent  cafe  had  refted  upon  a  con- 
dition precedent  to  have  been  performed  by  WiUiam  tooke  or  his 
reprefentative,  it  might  perhaps  have  required  another  confider- 
ation,  as  appears  by  U^ktred*s  c^{e^  7  Reif.  10,  11.  where  divers 
points  touching  conditions  precedent  dua  fub/equent^  and  cove- 
nants are  laid  down  and  fettled. 

Serjeant  Kempe  for  the  defendants — ^This  cafe  refts  upon  the 
intention  of  the  parties.  The  articles  of  agreement  and  the  bond 
are  to  be  taken  together,  as  if  both  were  contained  in  the  fame 
inftrument,  whereby  William  Cooke^  a  ftationer,  being  intitled  to 
30  copies  every  day  of  a  news-paper  called  the  Daily  Advertifer^ 
agrees  to  aflign  the  fame  to  the  defendant,  who  in  confideration 
thereof  agrees  to  pay  WiUiam  Cooke  8i.  per  week  ;  I  conceive  it 
is  a  condition  precedent,  that  the  30  copies  (hall  be  delivered 
every  day  to  tne  defendant  before  the  weekly  payment  fliall  be 
made;  the  confideration  to  be  paid  is  not  a  grofs  fum,  but  a 
weekly  fum  which  a  poor  news-man  could. only  raife  by  fale  of 
the  papers  4  and  it  is  provided  that  upon  failure  of  payment  of 
the  is.  per  wqek,  and  upon  4/.  being  in  arrear,  the  whole  af- 
fignment  of  the  papers  to  be  void  ;  fo  that  it  feems  to  me  very 
clear  that  it  was  a  condition  precedent  that  Coohe  (hould  firft  de- 
liver the  papers,  and  then  the  defendant  was  bound  to  pay,  and 
not  before. — All  agreements  arc  executory  or  executed,  this  agree- 
ment is  executory,  and  the  cafe  of  Thorpe  and  Thorpe,  1  Lutw. 
245.  applies  to  it,  and  fo  does  1  Burro.  900.  Hob.  88.  and  many 
other  cafes  cited  in  Thorpe  znd  Thorpe. 

It  is  objefled  this  covenant  doth  not  extend  to  the  plaintiff  the 

adminiftrator. In  anfwer,  it  is  laid  down  in  Cro.  Eliz,  553. 

Hyde  vcrfus  Dean  and  Canons  of  Wtndfor,  that  a  covenant  lies 
againft  an  executor  in  every  cafe,  although  he  be  not  named,  un- 
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Icfs  h  be  fuch  a  covenant  as  is  to  be  performed  by  the  pcrfon  of 

the  tcdator  which  they  cannot  perform ;  and  here  in  this  cafe 

'    the  plaintiff  may  perform  the  covenant  by  not  vending  news- 

Eapcrs,  £^c.  executors  who  are  to  reap  advantage  fhould  be  bound 
y  covenant  of  their  teftators.     Ouifentit  commodumftniire  ichtt 
ti  onus;  the  demurrer  admits  that  Mrs.  CooAe  has  dealt  in  news- 

f capers  for  her  own  benefit,  and  not  for  the  benefit  of  the  de- 
endant  Colcraft^  fo  (he  has  broken  her  covenant,  which  is  in  the 
nature  of  a  condition  precedent^  and  ought  to  have  been  per- 
formed  before  flie  can  maintain  this  a£lion,  fo  I  pray  judgment 
for  the  defendant. 

Serjeant  Walker  was  ready  to  reply ;  but  the  court  (topped 
him,  they  being  of  opinion  that  this  was  a  very  clear  cafe,  and 
the  plaintiff  muR  have  judgment. 

(?«nVi.— The  queftion  for  our  confideration  is.  Whether  the 
third  plea  is  good  ?  And  we  are  of  opinion  that  it  is  not  an  an- 
fwer  to  this  a£lion  ;  it  appears  by  the  articles  that  the  covenant 
by  H^iiliam  Cooke  not  to  vend  or  fell  any  news-papers,  &c.  was 
only  a  reflri£lion  laid  on  himfelf,  and  muR  expire  with  his 
life  ;  we  think  this  aftion  is  well  brought  by  Mrs.  Looke^  for  it  is 
clear  by  the  agreement  that  the  8j.  per  week  was  to  be  paid  to 
Cooke  and  his  wife,  for  their  lives  and  the  life  of  the  furvivor: 
fuppofc  Cooke  had  made  a  ftranger  his  executor  who  was  a 
news-man,  (hall  that  executor  be  hindered  from  being  a  news- 
man ?  No  certainlv. 
•  rf 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  third  pic* 
(abjcnt  Lord  Chief  Jullicc  De  Grey, J 

2Biacic.Rtp.  Stephenfon  verfus  Hardy.     C.  B. 

872.  s.  c. 

An  iKtfehitantt  ACTION  upon  tlic  cafc  upon  promifcs ;  the  declaration 
ajJinttfjitfQt  ^^  contained  eight  counts;  the  fixih  count  runs  lhu<,  viz. 
tl]^"wfc  at  ^^  **  Thait  the  defendant  on  fuch  a  day  and  year,  was  indebted  to 
the  rcqueftof  *'  the  plaintiff  in  thirty  pounds,  for  nwncy  before  that  time  laU 
U*a**"^*^  **  by  the  plaintiff  to  jinn  the  wife  of  the  defendant  in  his  ab- 
*   **  "  fence,  and  at  kisjpecial  in/lance  and  regu^,  ^nd  being  fo  in- 

*•  dcbtcd  he  promi(ed  payment."  Iffue  being  joined  upon  nov 
^Jfiir,ipfUy  this  caufc  was  tried  at  the  fitting  after  laft  term,  when 
a  general   verdi61  upon  all  the  counts  in  the  declaration  was 

given  for  the  plaintiff. It  was  proved  at  the  trial  that  the 

defendant  being  about  to  fet  out  upon  a  voyage  to  Ireland^  dc- 

fired  the  plaintiff  to  lend  his  [defendant's]   wife  raone>'  if  (he 

(hould  have  occafion  for  it  in  his  abfence,  the  plaintiff  accord- 
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ingly  did  lend  her  a  certain  fum,  for  which  this  a£^ioQ  was 
brought. 

It  was  objefled  by  Serjeants  Davy  and  Walker  in  arreft  of 
judgment,  that  a  huiband  cannot  be  indebted  for  money  lent  to 
his  wife,  that  fhc  cannot  contraft,  or  borrow  money ;  but  they 
faid,  if  it  had  been  alleged  that  the  defendant  was  indebted  in 
fo  much  money  advanced  by  the  plaintiff  to  Ann  the  wife  of  the 
defendant,  at  his  injlance  and  requeft^  it  would  have  been  right 
enough ;  but  argued  that  the  word  lent  is  a  technical  term,  the 
legal  idea  or  meaning  whereof  is  fo  certainly  eftablidied  and 
fixed,  that  it  is  as  impoflible  for  the  huiband  to  be  indebted  for 
money  lent  to  his  wife,  a^  it  is  for  A,  to  be  indebted  to  B.  for 
monev  lent  to  C.  a  third  pcrfon,  and  cited  Mariott  verfus  Lifter* 
1  Wilfon  141.  and  1  Sali.  23.  2  Vent,  36. 

Serjeant  Burland  for  the  plaintiff — In  anfwer  to  the  objedion, 
faid,  that  money  lent  to  a  wife  at  the  inftance  and  requeft  of  a 
huiband  is  the  very  fame  as  if  it  was  alleged  to  have  been  lent 
to  the  huiband  himfelf ;  a  wife  may  make  an  inchoate  contraft, 
which  the  huiband  may  afterwards  confirm  or  difaffirm  ;  here 
the  contraft  is  made  at  his  requeft  before^  ihe  is  only  the  hand 
which  he  makes  ufe  of  to  take  and  receive  the  money ;  the  cafes 
cited  are  very  different  from  this,  thofe  vfcrt  cafes  ot  money  lent 
to  a  third  perfon^  this  cafe  is  money  lent  to  the  huiband  hira* 
felf,  at  his  requeft  [to  the  plaintiff]  to  deliver  it  into  the  hands 
of  the  wife. 

Lord  Chief  Juflice  De  Grey — ^This  is  a  very  poor  ihift  of  the 
defendant  to  delav  the  payment  of  a  juft  debt ;  if  goods  are  de- 
livered to  the  wife  at  the  inftance  and  requeft  of  the  hu,iband, 
he  is  bound  by  a  contra6l  exprcffed;  if  a  huiband  turns  his  wife 
out  of  doors  unjuftly,  and  ihe  buys  ncccffarics  of  life,  he  is  bound 
to  pay  for  the  fame  by  an  implied  premife  ;  he  is  alfo  bound  by  . 
all  her  contrafls  lor  neceifary  goods  during  cohabitation,  and  al- 
though the  goods  be  atluaJily  delivered  to  her,  yet  they  are  goods 
fold  and  delivered  to  him  ;  you  cannot  make  a  contraft  with  an 
infant,  but  you  may  plead  that  you  lent  an  infant  money  to  buy 
neceiTarics  according  to  his  ftate  and  quality,  and  that  the  money 
was  laid  out  in  neceflaries ;  it  is  admitted  that  if  the  word  advanced 
liad  been  inferted  in  the  count  inftead  of  the  word  lenty  it 
would  have  been  good;  I  think  [in  this  cafej  the  word  lent 
is  the  fame  as  the  word  advanced:  and  that  this  is  not  like  the 
cafes  cited,  which  are  good  law ;  I  think  that  a  loan  to  the  wife 
at  the  requeft  of  the  hujband^  is  the  fame,  in  law,  as  if  the  loan 
had  been  to  the  huiband  himfelf.  And  of  the  fame  opinion  were 
all  tUc  other  juflice?;  and  Blackftone  Jufticc  obfcrv^d,  that  it 
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was  truly  fald  by  my  Brotlier  Burlandy  that  a  wife  might  make 
an  inchoate  contraf^,  which  the  hufband  might  afterwards,  con* 
firm  or  difaffirm,  and  that  here  he  had  (if  the  exprelfion  may  be 
allowed)  previoufly  confirmed  the  contraft  for  the  loan* 

Judgment  for  the  plaintiflf,  per  totam  curiam. 

I  Black.  Rep.  Murray  verjus  Hardkig  junior,  Clerk.     C.  B. 

[Purchafeof   'T^  H  E   defendant  Harding  in   June  1766,    being  reflor  of 

fw^UiViXof  Grafton,  and  having  occafion  to  borrow  100/.  applied  to 

the  vendor      one  Markham  an  attorney  to  procure  that  fum  for  him  upon  his 

( ji  yean  old)  pcrfonal  fccuritv ;  Markham  told   him  he  might  (perhaps)   be 

wirchafru '     ^^^^  ^^  S^^  '^™  ^^^  money  if  he  would  grant  an  annuity  out  of 

not  ufurioui:  his  reftory  and  tithes  for  fix  years*  purchafe  ;  Harding  being  in 

notwithftand-  diftrefs,  was  willing  to  do  this ;  Markham  applied  to  the  plain- 

wdeeroaWkat  ^^^  Mrs.  Mttrr^iy,  to  advance  to  the  defendant  Harding  120/. 

'  the  option  of   and  told  her  that,  in  con fideration  thereof,  Harding  propofed  to 

the  Vendor     grant  her  an  annuity  of  20/.  per  annum  out  of  his  reftory,  during 

fiT?*^**^   his  life,   and  that  if  he  fhould  have  any  other  benefice,   the 

andbymif-     fame  Oiould  alfo  be  a  fecurity  to  her  for  the  annuity;  with  a 

take  of  the      provijo  OX  on  condition  that  if  Harding  (hould  pay  the  plaintiff 

^^TuLi    *^°^'  ^^  ^^^  ^"^  ^^  ^^^  years  the  annuity  (hould  ceafe ;  and  bc- 

in  the  recital    fides,  that  Harding  was  willing  to  give  her  his  bond  in  the 

of  thedecda.]  penalty  of  240/.  to  perform  the  terms  and  conditions  aforefaid, 

and  a  warrant  of  attorney  to  confefs  judgment  thereon  ;  and  to 

pay  the  expences  of  making  the  deeds  and  fecurities ;  to  this  pro- 

ipofal  the  plaintiff Aftfrrfl)'  agreed  with  Mnrkham  the  defendant*s 

attorney  or  agent. 

On  the  24th  oi  June  1766,  the  propofal,  fo  agreed  and  conn 

fented  to  as  above,  was  carried  into  execution  by  a  deed  made 

between  the  parties,  reciting,  that  whereas  /?.  Harding  had  oc- 

cafion  to  BORROW  100/.  and  propofed  to  grant  an  annuity  out  of 

the  faid  re3ory  and  tithes  in  confideration   thereof,  and  that 

Mrs.  Murray  had  agreed  to  lend  him  the  fame ;  therefore  the 

deed  witneffed  that  m  confideration  of  120/.  paid  by  Murray  to 

Harding,  he  thereby  granted  her  an  annuity  of  20/.  out  of  his 

reftory  with  power  of  diftrefs ;  provided  that  if  he   paid  her 

120/.  at  the  end  of  five  years,  viz.  the  24th  of  June  1771,  then 

•[and  Ae       the  annuity  to  ceafe,*  otherwife  the  deed  to  remain  in  force 

^''"^hewoot   ^"**'"8  Harding's  life  ;   and  that  if  he  fhould  have  any  other  bc- 

/".^  loI^Si/.  ncfice,  the  fame  fhould  be  a  fecurity  for  the  annuity;  he  alfo 

Uti  2  BUck.     executed  a  bond  in  the  penalty  of  240/.  conditioned  for  the 

Ji^,  860.]     performance  of  the  premifes  contained  in  the  deed,  and  alfo  a 

warrant  of  attorney  to  confefs  judgment  thereqn,  and  paid  W.  • 
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for  preparing  the  fecurities,  and  two  guineas  to  Markham  for 
commiirion.  Tlie  judgment  upon  the  bond  and  warrant  of  at- 
torney  was  entered  upon  recora  in  Trinity  term,  6  Geo.  3.  1766, 
and  the  annuity  has  been  paid  up  till  June  1771,  but  the  120/.  was 
not  then  paid,  fo  the  deed  is  become  abfolute ;  and  two  quarters 
of  the  annuity  being  due  and  unpaid  at  Lady-day  1772,  the  plain- 
tiff, in  May  1772,  took  out  a y/<fnyiaVij  againft  the  defendant, 
and  indorled  the  fame  for  the  (heriff  to  levy  135/.  thereupon, 
which  the  (heriff  did ;  and  Markham  the  attorney  fays  in  his 
affidavit,  that  the  reafon  for  levying  the  whole,  was,  becaufe  he 
apprehended  the  judgment,  being  upon  the  bond,  would  be  at 
an  end,  or  elfe  he  would  only  have  marked  the  writ  for  the 
fheriff  to  have  levied  what  was  due  upon  the  annuity  at  Lady- 
day  1772,  with  poundage  and  colls. 

Upon  afiidavits  of  the  faSs  above  flated,  and  fuppofing  that 
this  was  an  ufurious  contraft,  it  was  moved,  in  Trinity  term 
laft,  that  the  judgment  might  be  fet  afide,  and  the  money  levied 
upon  \\iz fieri Jaaas  In  the  hands  of  the  flieriff  be  returned  to 
the  defendant ;  when  the  court  made  a  rule  to  fhew  caufe  in 
Michaelmas  term  laft,  and  in  the  interim^  ordered  the  money 
levied  to  remain  in  the  hands  of  the  (heriff. 

Serjeant  Burland  (hewed  caufe  for  the  plaintiff— -The  ground  of  Michaelmas 
this  application  to  the  court  to  fet  afide  and  vacate  the  judgment  tenn,i3Geo. 
and  execution,  is,  that  this  is  an  ufurious  contratt,  as  ht\ng2iloan  3*'77»« 
of  money  to  be  repaid  to  the  lender  in  aU  events,  with  more 
than  lawful  intereji  lor  the  ufe  thereof. 

I  fubmit  to  the  court,  that  upon  the  face  of  this  deed  the 
contraft  is  not  ufurious  ;  (ix  years*  purchafe  is  a  good  confider- 
ation  for  this  annuity,  for  the  life  of  the  vendor ;  but- here,  the 
fecurity  is  not  co-extenfive  with  the  life  of  Harding  the  ven- 
dor ;  he  may  be  deprived  of,  or  rcfign  his  benefice ;  courts  of 
juftice  do  not  weigh  in  golden  fcalcs,  wliat  is  the  exaft  value 
of  an  annuity  ;  and  in  a  contraft  of  this  kind,  where  the  lender 
rifks  the  lols  of  the  whole ^  every  one  has  a  right  to  make  the 
befland  moft  advantageous  bargain  he  can.  See  the  cafe  of  the 
Earl  of  Chefierfield  verfus  Javfon.  1  Atkins  301.  1  Wdfon 
206.  S.  C. 

The  cafe  of  the  King  verfus  Drury,  2  Lev,  7.  is  very  like  the 
cafe  at  bar.  Drury  was  indifled  upon  the  (latute  of  11  fury,  for 
taking  7/.  loj.  for  the  ufe  of  300/.  for  a  quarter  of  a  year ; 
upon  not  ^ui/ty,  it  was  tried  before  Halt:  Chief  Juftice  at  Gur/d^ 
Hull;  Wiiere,  upon  the  evidence,  the  cafe  appeared  to  be  thus  ; 
Brazen  had  a  leafe  of  a  houfc  of  the  Earl  oi  Suffolk  for  forty 
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years  at  5/.  fier  annum  rent.  Brown  agreed  with  one  Dnu  te 
aflign  the  term  to  him  for  300/.  but  Drue  not  having  the  money, 
Drury  by  agreement  with  Drue  paid  the  300/.  and  took  the 
affignment  to  himfelf ;  and  then  Drury  demifed  the  houfe  to 
Drue  for  thirty-nine  years  and  three-quarters  of  a  year,  at  the 
rent  of  35/.  whereof  5/.  to  be  paid  to  the  Earl  of  Suffolk^  and 
the  30/.  refidue  to  Drury  to  his  own  ufe,  Drue  covenants  to 
pay  the  rent,  and  to  perform  the  other  ufual  covenants  in  leafes 
tor  repairs,  (3c.  and  Drury  covenants,  that  if,  at  the  end  of  four 
years,  Drue  pays  to  him  300/.  then  the  rent  {hall  ceafe,  and 
that  then  he  will  convey  the  refl4ue  of  the  term  to  Drue,  And 
by  Hale  Chief  Juftice  tliis  was  not  ufury  ^ithin  the  ftatute ;  for 
Drue  was  not  obliged  to  pay  the  30a/.  to  Drury ;  but  at  his 
eIe£lion  he  might  pay  it  if  he  would,  and  thereby  determine  the 
rent  and  have  the  term ;  fo  that,  in  effeS,  it  is  nothing  but  a 
bargain  for  an  annuity  of  30/.  per  annum  for  thirty-nine  years 
and  three  quarters  for  300/.  to  oe  fecured  in  this  manner,  but 
determinable  fooner  if  the  grantor  pleafed,  but  the  grantee  had 
not  any  remedy  to  have  again  the  300/.  if  it  did  not  pleafe  the 
grantor  to  pay  it  at  the  end  of  the  four  vears,  and  fo  the  taking 

of  the  7/.  lOJ.  is  not  ufury, But  it  Drury  had  had  any  fcr 

curity  to  be  repaid  the  300/.  or  by  any  collateral  agreement  it 
was  to  have  been  repaid,  and  this  manner  of  contract  had  been 
contrived  to  avoid  the  ftatute,  it  would  have  been  otherwife  \ 
but  as  it  is  here,  it  is  only  a  purchafe  of  an  annuity  of  30/.  for 
thirty-nine  years  and  three  quarters  for  300/.  determinable  by 
the  grantor^  at  the  end  of  four  years  if  he  pleaied.  And  accordr 
ingly  the  jury  found  the  defendant  not  guilty. 

So  in  the  cafe  at  bar,  Harding  was  not  obliged  to  pay  the 
12a'.  but  at  his  eleftion  he  might  pay  it  if  he  would,  and 
thereby  determine  the  annuity  ;  fo  that,  in  truth,  it  is  nothing 
but  a  bargain  for  an  annuity  ot  20/.  per  annum^  fecured  as  above 
upon  the  reftory  and  tithes  oWraflon,  but  determinable  fooner  if 
See  Cro.  Jic,  Harding  the  grantor  pleafed,  and  is  not  a  loan  of  money,  to  be  rcr 
507.  5c8.  paid  in  all  events,  and  where  there  is  not  a  loan  of  money  or  fomc 
thing  elfc  to  be  repaid,  or  returned  again,  in  all  events,  there^can 

be  no  ufury ^Wherever  the  principal  money  is  at  rifk  and 

hazard,  and  not  to  be  repaid  in  all  events  there  cannot  be  ufur^'  5 
the  grant  of  an  annuity  for  lives  not  only  exceeding  the  rate 
allowed  for  intereft,  but  alfo  exceeding  the  known  proportion  for 
contrafts  of  this  kind,  in  confideration  of  a  certain  lum  of  money, 
is  not  within  the  meaning  of  the  ftatute  of  u/ury,  unlcfs  there 
were  fome  underhand  bargain  for  the  fecurity  of^the  repayment 
of  thc^nwa^a/ confiderationrmoney.     1  Hawk.  pL  coron.  247, 

Althougl) 
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Although  the  original  converfation  was  concerning  a  loan  o( 
money,  yet,  if  that  loan  is  not  carried  into  execution,  but  in- 
ftead  thereof  an  annuity  is  granted  in  confideration  of  fo  much 
money  advanced  and  paid  by  the  plaintiff  to  the  defendant,  and 
which  he  might  never  be  obliged  to  repay,  it  is  no  loan,  but  a 
fair  contrail  for  the  purchafe  of  an  annuity. 

The  cafe  oi  Tanjidd  verfus  Finch,  Cro,  Eliz.  27.  and  1  An^ 
derfon  isi.  S.Q.  is  very  applicable  to  the  prefent  cafe  ;  Finck 
gave  to  TaTtficld  ^6G/>  for  an  annuity  of  120/.  p^r  annum,  during 
twenty-three  years,  it  was  held  that  this  is  clearly  no  ti/iiry^ 
when  there  was  no  communication  between  them  to  have  any 
confideration  for  the  loan  of  the  ^6L ;  for  this  annuity  was  pur- 
chafed  bi>najidt,  without  any  corrupt  intent  or  bargain :  and  if  it 
had  been  40/,  per  annum  for  forty  years  for  100/,  it  had  been 
no  ufury,  no  more  than  if  one  for  100/.  purchafes  lands  worth 
40/.  per  anniimp  Another  matter  was  in  this  cafe ;  that  afti^r  the 
grant  of  the  annuity  of  120/.  for  twenty -three  year?  for  the 
^66/,  in  hand  paid,  Tanjicld  for  the  affurance  of  the  annuity,  in-  Vi<l«  5R«Pf 
leoffed  Finch  of  land  worth  100/.  ftr  annum,  to  the  ufe  of  Tan-  69  Norton'* 
^eld  and  his  heirs,  upon  condition  that  if  the  money  were  not  * 
paid,  it  (hould  be  to  tne  uf<&  oi  Finch  in  feie;  and  all  the  juftices 
field  it  was  no  tf/iiry,  for  the  mortgage  was  only  for  the  aflurance 
of  the  annuity. 

It  was  hoi  den  by  the  whole  court  in  Fuller^  s  cafe  4  I^on,  208^ 
that  if  one  gives  300/.  to  another  to  have  an  annuity  of  50/. 
a  (Fared  to  him  for  one  hundred  years,  if  he,  his  wife  and  four  of 
his  children  fhall  fo  long  live,  that  this  is  not  ufury:  fo,  if 
there  had  not  been  any  condition;  but  care  is  to  be  taken  that 
there  is  no  communication  of  ^^rr£?a;m^  any  money  before.  Cro. 
Jfac.  252.  S.  P. 

Although  there  is  a  recital  in  the  deed,  in  tlie  prefent  cafe  of 
a  lending^  yet  it  clearly  appears,  that  it  was  a  contraft  for  the 
purchafe  oi  an  annr^f/y;  Harding  the  defendant,  in  his  affidavit 
which  has  been  read,  fays  it  was  an  annuity;  he  fays,  to  the  beft 
of  his  remembrance,  the  agreement  was  that  he  might  repay  the 
principal  io  the  plaintiff  within  five  years,  if  he  thought  proper ; 
fo  that  it  certainly  was  in  the  option  of  the  defendant  whether  he 
would  pay  the  prmcipal  back  again  or  not. 

It  appears  clearly  from  the  cafes  cited,  that  if  the  contraft 
had  been  an  abfolute  grant  of  an  annuity,  it  would  not  have  been 
ufurious,  and  (hall  the  provifo  which  is  for  the  grantor's  benefit, 
jnake  that  contraft  ufurious  which  would  not  have  \)ttnfuch 

without 
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without  tlie  provifo  ?  Certainly  not.  This  was  not  a  loan^  but 
a  fair  purchafe  of  an  annuity  :  fo  the  judgment  ought  to  ftand 
in  force. 

Serjeant  Glynn  for  the  plaintifF— The  judgment  ought  to  fland; 
it  feems  problematic  whether  the  plaintifF  had  a  good  or  a  bad 
bargain,  and  hard  to  fay  on*  which  fide  the  advantage  was  in 
this  cafe;  although  there  was  fome  talk,  at  firft,  between 
Markham  the  plaintiff's  agent  and  Harding  the  defendant  about 
a  loan^  yet  a  loan  was  never  carried  into  execution  to  be  repaid 
in  all  events^  this  appears  to  be  a  bona  fide  fale  of  an  annuity^  and 
it  was  only  in  the  defendant's  option  to  repay  the  principiU  in 
five  years,  not  in  the  plaintiff 's  power  to  oblige  him  fo  to  do. 

Serjeant  Hill  for  the  defendant — That  the  rule  ought  to  be 
abfolute ;  it  feems  to  be  admitted  by  my  Brothers,  that  if  this 
was  a  loan^  the  contra£l  was  ufurious.— It  plainly  appears  to  be 
a  loan  ;  for  the  deed  recites,  that  whereas  R.  Harding  had  oc- 
cafion  to  borrow^  &c.  and  that  Mrs.  Murray  had  agreed  to  lend^ 
&c,  and  a£lually  did  lend  the  money  upon  an  annuity; — **  I  will 
"  not  lend  you  the  money  unlefs  you  will  grant  me  an  annuiiy 
*'  of  2ol.  during  your  life  :"  (he  tells  him  m  the  deed,  be  (haU 
have  the  liberty  of  redeeming  it,  at  the  end  of  five  years ;  fo,  it 
.  is  obje£led,  ttiat  it  is  at  his  option  whether  he  will  redeem  or 
not ;  and  therefore  is  not  a  loan  to  be  repaid  in  all  events, — In 
anfwer  to  this  objeftion  ;  this  is  plainly  a  mortgage^  and  eveiy 
mortgage  implies  a  loan^  although  there  be  no  covenant  to  repay 
the  money ;  the  perfonal  eftate  is  firft  liable  to  pay  off  a  mortgage, 
fo  it  is  a  loan, — ^There  is  alfo  a  bond  recited,  in  the  penalty  of 
C40/.  for  fecuring  the  payments  in  this  indenture,  and  if  he 
did  not  pay  the  principal  money  at  the  end  of  five  years,  tkai 
bond  would  reach  the  principal^  therefore  it  isgro/s  ujury. 

In  the  cafe  of  King  verfus  Drury^  2  Lev,  7,  there  was  no 
converfation  about  a  loan^  if  there  had,  it  would  have  been 
ufury  in  that  cafe;  and  in  Fullers  cafe,  4  Leon,  208,  it  is  faid 
but  care  mufl  be  taken  tliat  there  be  no  communication  of  borrow* 
ing  money  ; — In  the  prefent  cafe  there  was  fuch  communication, 
Markham  the  attornej'  procured  the  money  to  be  lent,  the  de- 
fendant paid  him,  for  his.  trouble  in  procuring  the  loan^  two 
guineas,  and  feven  pounds  for. making  the  deed  of  indenture^ 
bond,  warrant  of  attorney,  and  entering  up  the  judgment. 

In  the  cafe  of  Lord  Chejlerfield  and  Janfen,  1  W\lfon  295. 
Lord  Hardmcke  fays  a  man  may  purchafe  an  annuity  as  low  as 
poflible,  but  if  the  treaty  be  about  borrowing  and  Undimg^  and 

the 
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the  annuity  only  colourable^  the  contrafl  may  be  ufurious,  how* 
ever  difguifed. 

Lawley  verfus  Hoopety  3  Atkins  278.  is  a  ftrong  cafe  for  the 
defendant. — Lord  Hardwuke  there  faid,  that  he  believed  ninety^ 
nine  out  of  an  hundred  of  thefe  grants  of  annuities  were  only 
colourable  to  evade  the  ftatute  of  ufury. 

It  IS  faid,  this  is  not  a  mortgage,  becaufe  there  is  no  covenant 
in  the  deed  for  repayment ;  I  anfwer,  fuch  covenant  is  not 
neceflary;  all  IVdck  mortgages,  and  raoft  copyhold  mortgages 
are  fo,  but  here  "is  an  exprefs  power  of  redeeming  in  five 
years. 

Curia,    The  ground  of  this  application  to  the  court  to  fet  HUafytcmn, 
afide  the  whole,  is,  that  it  is  an  ufurious  contraft.  '3  ^^^'  3« 

To  make  a  contraft  ufurious,  there  muft  be  a  loan  of  money, 
wares,  merchandize  or  pther  commodity,  to  be  repaid,  and  re- 
ftored  to  the  lender  with  higher  intereft  than  the  ftatute  allows  ;  it 
is  effential  that  the  thing  lent  is  to  be  returned,  for  it  cannot  be 
a  loan  unlefs  the  money  or  thing  borrowed  is  to  be  reftored ;  the 
making  illegal  intereft  precarious,  if  the  loan  of  the  principal 
money  or  thing  is  to  be  reftored,  will  not  take  it  out  of  the  fta- 
tute ;  nor  will  any  other  ftiift  or  contrivance  whatever.  In  the  cafe  I^t*** 
of  Roberts  verfus  Trenayne,   *'  Juftice  Dodikridge  took  thefe  dif-  "  Sj'eTnS^ft 
••  ferences  in  cafes  of  cafual  ujury,  Firjl^  if  I  lend  100/.  to  have  ©nly,  andnoc 
"  120/.  at  the  vear's  end  upon  a  cafualty;  if  the  cafualty  goes  tothcpnn- 
**  to  the  intereft  only,  and  not  to  the  principal,  it  is  ufury:   for  "JJ^^y  "" 
••  the  party  is  fure  to  have  the  principal  again,  come  what  will 
••  come  ;  but  if  the  intereft  and  prinapal  are  both  in  hazard,  it 
••  ii  not  then  ufury :  and  it  was  therefore  adjudged  in  C,  B,  in 
**  Dartmouth* s  cafe,  where  one  went  to  Newfoundland,  and  an- 
••  other  lent  him  100/.  for  a  year  to  viftual  his  fhip,  and  if  he 
"  returned  with  the  fliip,  he  would  have  fo  many  thoufand  of 
*•  fifh;  and  exprefles  at  what  rate,  which  exceeded  the  intereft 
^*  which  the  ftatute  allows  ;  and  if  he  did  not  return,  that  then 
"  he  would  lofe  Mis  principal :  it  was  adjudged  to  be  no  ufury. 
•*  Secondly,  If  I  fecurc  both  intereft  and  principal,  if  it  be  at  the 
'*  will  of  the  party  who  is  the  party  to  pay  it,  it  is  no  ufury;  as 
"  if  I  lend  to  one  100/.  for  two  years  to  pay  for  the  loan  thereof 
*'  30/.  and  if  he  pay  the  principal  at  the  year's  end,  he  ftiall  pay 
*•  nothing  for  interefl,  this  is  not  ufury:  for  the  party  hath  his 
•*  elcftion,  and  may  pay  it  at  the  firft  year's  end,  and  fo  difcharge. 

"  himfelf.- ' No  inequality  of  price,  merely  as  fuch,  can  make 

a  contraft  ufurious ;  if  there  be  a   wager  betwixt  two  to  have 
40/.  for  20/.  if  one  be  alive  at  fuch  a  day,  that  is  .not  any  Carth.67, 

ufury:  Noy  151, 
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vfury:  for  the  bargain  was  bonajide;  and  not  for  a  loan.     Cro. 
Eliz.  642,  643. 

In  the  prefent  cafe,  the  attorney  for  the  defendant  goes  to  market 
to  borrow  this  money,  the  party  lending  the  money  knows  nothing 
of  the  matter  until  the  propofal  made  to  her  by  the  attorney,  thai 
the  defendant  would  grant  her  an  annuity^  upon  the  terms  men- 
tioned ;  whereupon  a  contingent  purchaie  thereof  is  made ;  the 
price  is  not  material,  whether  it  be  a  good  pennyworth  or  not 
if  it  be  2i  pur  chafe  and  not  a  loan. 

It  appears  from  the  affidavits  read,  the  deed,  &r.  that  the  de- 
fendant was  in  want  of  money,  that  the  attorney  advifed  him 
\.ofdl  an  annuity  t  that  the  plaintiff  doubted  about  buying,  that  the 
attorney  fettled  the  terms,  not  for  a  loan  but  for  a  purchaft, 
that  the  plaintiff  was  not  fpoken  to  about  lending,  but  about 
buying  and  Jelling  ;  the  power  to  redeem  in  five  years  inferted  in 
the  deed,  was  the  aft  of  the  attorney ;  we  are  fatisfied  that  the 
plaintiff  only  treated  for  an  annuity,  and  not  about  a  loan,  and 
that  fhe  ouffht  not  to  fuffer  for  the  miflake  of  the  fcrivener  in 
the  recital  m  the  deed  about  a  loan;  we  are  fatisfied  from  the 
affidavit  of  Markham  that  both  the  principal  and  interejl  were  in 

freat  hazard,  and  that  it  doth  not  appear  to  be  that  colourable 
ind  of  contract  or  hazard  that  will  make  it  ufury. 

Refolvcd,  that  the  plaintiff  mufl  bq  paid  out  of  the  money  in 
the  (heriff's  hand,  what  is  due  upon  the  annuity,  and  the  reft  of 
the  money  be  reftored  to  the  defendant,  dedufting  the  charges 
of  poundage,  £i?c.  and  the  judgment  mufl  fland  and  remain  in 
force,  with  liberty  to  the  plaintiff  to  apply  to  the  court  from 
time  to  time  to  take  out  execution,  if  the  annuity  be  not  duly 
paid. 


»  Black.  Rep. 
869.  S.  C. 

A  jadgmf  nt 
in  B.  R.  or- 
denfd  to  be 
fet  off  again  ft 
ajodgment  in 
C.  B.  and  the 
balance  due 
to  the  plain- 
tiff to  be 
paid  by  the 
dcfrndsntin 
C.6. 


Barker  Adminiflratrix,  &V.  verfus  Braham.     C,  B. 

TpHE  plaintiff  Barker  having  recovered  a  judgment  for 
^  106/.  in  this  caufe,  and  being  intitled  to  execution  thereof 
againfl  the  defendant  Mrs,  Braham;  and  Braham  having  re- 
covered a  judgment  for  102/.  in  the  court  of  King's  Bench,  and 
beinfr  intiilcd  to  execution  thereof  againft  [the  now  plaintiff] 


Bark&r;  Brahain  moved  this  court  that  execution  might  be 
flaid  in  this  caufe  upon  her  being  ready  and  willing  to  fet  off 
her  judgment  for  102/.  in  B.  /?.  againfl  the  plahitiff  Barker  % 
jud^rment  here  for  106/.  and  to  pay  to  Barker  4/.  the  ba- 
lance. 


Curia, 
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Curia.  If  A.  owed  B,  tool,  and  B.  oWed  A.  tool,  ftoppage 
was  no  payment  at  law,  nor  in  equity  unlefs  under  fpecial  circum- 
fiances  and  in  cafe  o(  mutual  demands  where  the  balance  only 
was  the  debt,  and  then  equity  interpoffrd  to  make  ftoppage  a 
payment,  to  prevent  circuity  of  aSion,  and  multiplicity  of  luits, 
which  is  not  favoured  at  law,  much  lefs  in  equity,     a  Williams 

128. By  the  Roman  law  a  fet-oflF  might  be,  but  not  by  our 

law. — By  thtjiat,  4  £^5  Ann.  chap.  xj.JeS.  11.  and  5  Geo.  i. 
chap.  ^\.JtS.  11.  and  5  Geo,  2.  concerning  bankrupts,  where  it 
(hall  appear  to  the  commiflioners  that  there  hath  been  mutual 
credit  given  by  the  bankrupt  and  any  other  perfon,  or  mutual 
debts  between  the  bankrupt  and  any  other  perfon  at  any  time 
before  fuch  perfon  became  bankrupt,  the  commiflioners  or  the 
aflignees  ftiail  ftate  the  account  between  them,  and  one  debt 
may  be  fet  againft  another,  and  what  fliall  appear  to  be  due 
on  either  fide  on  the  balance  of  fuch  account  (and  on  fetting 
fuch  debts  againft  one  another)  and  no  more  (hall  be  claimed  or 
paid  on  either-fidc  refpeftively. 

By  thcjlat.  2  Geo.  2.  chap.  22.  where  there  are  mutual  debts 
between  the  plaintiff  and  defendant,  or  if  either  party  fue  or  be 
fued  as  executor  or  adminiftrator  where  there  are  mutual  debts 
between  the  teftator  or  inteftate  and  either  party,  one  debt  may 
be  fet  againft  the  other;  and  by  ihejlat.  8  Geo.  2.  chap.  24.  the 
claufe  relating  to  mutual  debts  is  made  perpetual,  and  mutual 
debts  may  be  fet  againft  each  other,  aotwithitanding  fuch  debts 
are  deemed  in  law  to  be  of  a  different  nature,  unlefs  in  cafes 
where  either  of  the  laid  debts  (hall  accrue  by  reafon  of  a  penalty 
in  a  bond  or  fpecialty ;  and  in  all  aftions  where  either  the  debt 
for  which  the  aftion  hath  been  or  fhall  be  brought,  or  the  debt  • 

intended  to  be  fet  againft  the  fame  hath  accrued  or  fhall  accrue 
by  reafon  of  any  fuch  penalty,  the  debt  intended  to  be  fet  off, 
fhall  be  pleaded  in  bar,  in  wnich  plea  fhall  be  fliewn  how  much, 
is  truly  and  juftly  due  on  either  fide;  and  in  cafe* the  plaintiff 
fhall  recover  in  any  fuch  aftion  or  fuit,  judgment  fhall  be  en- 
tered for  no  more  than  fhall  appear  to  be  truly  and  juftly  due 
to  the  plaintiff  after  one  debt  being  fet  againft  the  other,  as 
aforefaid ;  thefe  laws  are  taken  from  the  civil  law  and  founded 
in  juflice. 

In  a  late  cafe  in  this  court,  where  the  plaintiff,  had  a  right  to  THn-iiGeo. 
debt  and  cofts  againft  the  defendant  [in  one  caulej  and  the  dc-  3-  *«C'  8* 
fcndant  had  a  right  to  cofts  only  againft  the  plaintiff  [in  an- 
other  caufe]the  court  narrowed  the  plaintiff's  execution  for  the 
balance  due  to  Tiim.  We  are  all  of  opinion  that  this  application 
to  the  court  to  narrow  it's  own  execution,  is  very  reafonable,  and 
that  there  can  be  no  real  and  folid  objection  to  it  in  point  of 

law. 
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law,  juftice  or  equity.  Therefore  let  one  judgment  IxJ  fet 
OlT  againft  the  other,  and  the  rule  be  made  abfolute  for  thai 
purpofe,  and  for  the  defendant  to  pay  the  balance  of  4/.  due  to 
the  plaintiflT,  - 


Hodges  verfus  Atkis.     C.  B* 

^fttinri^^to  npRESPASS  for  taking  the  plaintirs  goods ;  the  defendant, 
Lttfio*r^hr  215  fervant  to  the  corporation  of  Shrew/bury,  juftifies  taking 

to  a  rule  to  the  plaintiflf's  goods  as  a  diftrefs  for  toll  tkrvvgh  the  ftreets  of 

infpea  the  Skrcwfbury*  which  the  plaintiff  refufed  to  pay. 

booict  thereof,        ^    >J       y^  r  t   j 

as  it  reemtt.  [ste  Tjlhot  ▼.  VtUArfs^  3  Tenn  Rep.  K.  B.  141.  n.  aadiUx  v.  M^%  7  T.  R.  K.  B.7f6.] 

[Suchlrdpcc-  And /before  the  plaintiff  had  replied,  or  any  iffue  was  joined, 
tion  (ha:inot  Seijcaiit  Barlond  moved  on  the  behalt  of  the  plaintiff  for  a  rule 
fcj:  grant  ?d,  at  ^^  j^^^,^  liberty  to  infpeft  the  public  books  and  records  of  the 

»Uev«nt»,tin  c  QL         h, 

iflucii  joined  Corporation  ol  bhreujbury, 
s  Black.  Rep. 

177.  S.C]  Serjeant  Walker  for  the  defendant  objeSed,  that  the  plaintiff 
being  a  Jlranger  to  the  corporation,  has  no  right  to  infpefi  the 
books  thereof,  that  iffue  not  being  joined,  it  is  not  known  what 
will  be  the  point  to  be  tried,  that  the  plaintiff  has  not  yet  applied 
to  the  corporation  and  been  refufed  the  liberty  of  infpe3ing  the 
books,  therefore  this  motion  is  premature,  and  is  the  firft  of  the 
kind,  for  it  is  a  motion  to  furnifh  the  plaintiff  with  matter  for 
his  reply  to  the  defendant's  plea. 

Serjeant  Burland  for  the  plaintiff  an  fwcred.  That  there  arc  cafes 
where  ftrangers  have  had  rules  for  liberty  to  infjoeft  the  books  o£ 
tlieadverfe  party,  and  cited  2  Barnes  194.  the  Brewers'  Company 
verfus  Benfon,  which  was  an  a£lion  brought  on  bye-laws  againft 
the  defendant  exercifing  the  trade  of  a  Brewer,  but  no  member 
of  the  company.  Per  Curiam,  bye-laws  affefting  ftrangers  in- 
Stran.  12^3.  tereft  them  therein ;  the  rule,  there,  was  made  abfolute  for  the 
defendant  to  infpe£l  the  company's  books  and  take  copies. 

Lord  Chief  Juftice — Do  you  lay  it  down  in  general  that  a 
ft  ranger  has  a  right  to  infpeft  the  books  of  a  corporation  ?  How 
has  a  ftranger  to  a  corporation  more  right  to  infpeft  their  books, 
than  the  books  of  a  private  perfon?  While  Lord  Camden  bi 
here,  there  was  the  like  motion,  in  the  like  aft  ion  of  trefpafs 
where  the  defendant  juftified  (under  the  corporation  of  Ipjimck) 
for  diftraining  for  a  toll  for  repairing  the  Quay  there,  and  the 
motion  was  refufed,  the  plaintiff  there,  being  dijlranger  to'the 
corporation;  and  I  am  fure,  in  many  cafes  like  the  prefent,  the 
motion  has  been  refufed ;  however,  I  fliall  give  no  abfolute 
opinion  upon  the  prefent  motion  ;  becaufe  iffue  is  not  yet  joined, 
3  ^^ 
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nor  has  the  plaintiff  applied  to  be  permitted  to  infpefl  the 
books  ot  the  corporation  and  been  refufed,  and  that  is  a  iiifficient 
reafon  for  not  granting  the  rule  at  prefent. 

So  the  rule  was  denied  per  totam  curiam. 


EASTER    TERM    , 

13  Geo.  III.  1773.    . 


Harriot  Pleafancc  Fell  an  infant,  by  her  next  friend, » Biick.  Rtp. 
verfus  Solomon  Fell,  Efq*  «88.  s.c 

'TP  HIS  cafe  was   fent  from  the  court  of  Chancery  to  be  a  e«fe  opoa 
'*'    determined     by    the    court    of   Common    Pleas ;    which  •  '^'^  ^^^^ 
ftates,  that  Thomas  Fell  Efq.   being  feifed   in  fee  of  and  in  ^^^ 
feveral   freehold  and   copyhold   eftates,    fituate  in   the  parifh  chancery,  for 
of  Bingley^  and  el fe where  in  the  county  of  York^  on  the  7 tb  the  opinion  of 
dzy  of  Decemier  1763,  duly  made  and  publifhed  his  laft  mll^^^^^' 
and  teflament^  in  the  words  and  to  the  effe£l  following,  (that  is 
to  fay,) 

I  Thomas  Fell  of  MUnerJield  in  the  pariOi  of  Bingley  in  the  [DevifetoA.^ 
county  of  York^  gentleman,  do  make  and  ordain  this  my  laft  "*'J^'  "* 
mil  2Lnd  teftamentf  revoking  former  wills ^  in  manner  and  form  ib^*B.^hU 
following ;  I  refign  my  foul  into  the  hands  of  my  moft  merci-  heln  male 
ful  Lord  God,  in  nopes  of  a  glorious  refurreftion  to  life  eternal,  formri 
through  the  merits  of  our  bleffed  Saviour  Jefus  Chrift ;    my  J^bnixt*he£ 
body  to  be  buried  at  the  difcretion  of  my  moft  affe£lionate  ii»ie|  the 
wife;  the  expence  to  be  borne  by  my  executor  herein  after-men-  «*^'  ^^« 
uoncd.     Ana  as  to  my  worldly  eftate  and  cffcfts,  I  give  and  |f  nJ^|^'* 

beq\ieath  iffttcleftbe- 
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blndA.  tlie  bequeath  the  fame  in  manner  and  form  following:  anAjir^^  I 
dliietode-  ^jye  and  bequeath  to  my  loving  wife,  over  and  above  what  is 
ftiodeTj^and  *cttled  on  her  by  jointure,  all  my  perfonal  eftate  whatfoever 


if  nolemalet,  fexcept  piftures;)  and  I  alfo  give  her  out  of  my  real  eftate  fo 
*^°A.to  Jong  as  Ihe  fhall  remain  my  widow  20/.  a  year,  to  be  paid  by 
pofb  as  he  '  ^Y  executor  herein-after  and  my  truftees  herein-after  appointed, 
tfaiaks  fit.  Alfo  I  give  to  my  coufin  Martha  iv// during  her  life  10/.  a  year 
A.  if  tenant    for  her  better  fubfiftence.     And  I  give  to  all  my  fervants  that 

^nder'to  ^^''  '^^^  ^*^**  ™^  *^  '^^  ^^^^  ^^  ^Y  ^eccafe  10/.  each,  and 
hit  fons  in  mourning,  to  be  paid  within  one  year  next  after  my  deceafe. 
tail  male}  re-  And  I  do  appoint  my  coufin  Solomon  fV// junior  of  the  Six 
2;j^^>"  Cleris  Office,  fole  executor  of  this  my  wili,  and  heir  for  life  of 
tail)  remain-  ^11  niy  ellates  (except  as  before  bequeathed,  and  as  (hall  be 
der  to  A.  in  herein-after  mentioned;)  and  afier  his  death  to  his  Jon  Thomas 
^***1  and  his  heirs  male  for  ever;   but  if  the  faid  Thomas  (hould  die 

without  iffue,  then  to  his  next  heir  male  for  ever,  the  elder  to  be 
preferred  before  the  younger  ;  and  if  no  male  j/fue  left  behind  Jaid 
Solomon,  then  the  eftate  to  devolve  to  the  females ;  and  if  no 
females,  then  my  faid  coufin  Solomon  to  give  and  difpofe  of  the 
fame  as  he  (hall  think  fit,  always  remembering  to  have  an  eye 
to  God's  honour  and  glory  and  nis  own  confcience  in  the  difpofai 
thereof.  And  I  do  nominate  and  appoint  the  reverend  Abies 
Burton  now  curate  of  Covemey  in  the  I/le  of  Ely,  Mr.  Thomas 
Lillie  miniAer  of  the  gofpel  of  Giljlead,  and  Jonathan  Peck 
gentleman,  of  the  fame  place  in  the  parifh  of  Bingley,  truftees, 
to  fee  the  due  performance  of  the  execution  of  this  my  mill,  and 
for  their  trouble  therein  I  do  give  them  20/.  to  be  paid  and  re- 
ceived by  them  within  one  year  next  after  my  deceafe,  out  of 
the  rents  and  profits  of  my  eftate.  And  forafmuch  as  I  am  con^ 
fcious  that  my  debts,  legacies  and  funeral  expences  will  amount 
to  a  confiderable  fum,  I  will,  therefore,  that  my  truftees  afore- 
faid,  with  the  confeht  of  my  executor,  do  fell  and  difpofe  of 
ray  eftate  at  Welton,  in  the  Eaji  Riding  of  York,  as  alfo  all 
thofe  eftates  in  the  parifh  bf  Hahfax  and  parifh  of  KiUwick,  late 
my  fifter*s,  and  now  an  undivided  eftate  between  the  reverend 
Gregory  Perkins  of  Netherton  and  myfelf,  for  the  moft  money 
that  can  be  got  for  the  fame;  and  the  money  to  ffo  towards 
the  difcharge  of  my  debts,  legacies,  &c, ;  and  until  my  debu 
and  legacies  fhall  be  fully  paid  and  difcharged,  I  will  tnat  my 
truftees  pay  to  my  coufin  Fell  my  executor  only  100/.  a  year; 
and  I  do  appoint  fViUiamMurgatroydoiMicilethwaitereceivevoi 
the  rents  and  profits  of  my  eftates,  fo  long  as  he  fhall  continue 
to  give  in  to  my  truftees  and  executor  a  juft  and  fair  account ; 
and  he  fliall  have  a  falary  out  of  my  eftate  of  15/.  a  year  for 
collefting  the  faid  rents.  And  if  the  faid  William  Murgairoyd 
fhould  be  indebted  to  me  at  the  time  of  my  death  in  any  fum  of 
money,  I  do  hereby  difcharge  him  from  the  fame ;  and  I  wiU 

thai 
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thai  he  remain  tenant  upon  the  premifes  he  occupies  at  the 
fame  rent  during  life,  if  he  pays  hii  rent  regularly.  And  I  do 
give  my  truftees  aforefaid  20/.  apiece,  over  and  abov^  the  20/. 
already  bequeathed  for  their  trouble  in  th6  execution  of  the  truft' 
repofed  in  them.  And  I  do  give  Obadiak  Ramfiottom  50/; 
having  ffrved  me  faithfully,  to  be  paid  as  above  by  my  truftees, 
out  o^  the  rents  and  profits  of  my  ellates; 

That  on  the4,thof  ^i/we  1764V  the  te^zXor  Thomas  FelltniiSit  i, 
codicil  to  his  faid  zmtl  in  the  words  and  to  the  efieft  following ; 
viz.  This  codicil  dated  the  4th  of  Junt  1764,  annexed  to  mjr 
laft  xifill  dated  the  7th  day  of  December  1763,  I  add  firmly  td 
eftablifh  and  lawfully  to  corroborate  my  aiorefaid  mil;  for,  for- 
afmuch  as  I  gave  my  eftate  at  Welton  to  the  ufe  of  my  executor 
therein  named,  not  having  then  furrendered  the  fame  in  fornl 
that  I  might  bequeath  it  to  the  ufe  ot  my  mil  (it  being  copy- 
hold) I  having  therefore  furrendered  the  fame,  do  order  it  to 
be  difpofed  ot  according  to  the  ufe  of  my  faid  mil]  that  is  to 
fay,  to  be  fold  as  foon  as  conveniently  it  can  b^  fold,  towards 
payment  of  my  debts  and  legacies.  And  as  to  Mr.  Williani 
Murgairoydy  I  leave  it  to  my  executor's  choice  whether  he  fliall 
choofe  him  as  a  fteward  or  not  to  colle6t  his  rents,  &c.  for  I 
choofe  not  to  bind  him  in  fuch  an  affair.  1  defire  my  wife,  at 
the  expence  of  my  executor,  may  give  gloves  and  rings  to  twenty- 
four  perfons  whom  (he  fhall  think  proper,  at  or  as  foon  after  mjr 
burial  as  poffiblc ;  the  price  about  1  ji.  a  ring. 

The  faid  tcftator  died  ort  the  1  ith  day  of  yune  1764  without 
iffuei  leaving  SolomOn  Felt  (father  of  the  defendant  Sotomofi  Fell 
the  devifee  named  in  the  will)  his  coufin  and  heir  at  law,  who 
died  on  the  20th  day  oi  March  1770,  leaving  the  defendahtSp/^'^ 
mon  FeU  his  only  fon  and  heir  at  law. 

The  faid  defendant  Solomon  Felli  the  dcvifce  named  tn  the  faid 
will,  had,  at  the  time  of  the  death  of  the  faid  teftator,  and  at 
the  time  the  faid  will  and  codicil  werie  made^  Thomas  his  ^Ideft 
fon  and  the  plaintiff  his  only  daughter,  and  no  OtHef  childi'eii 
living;  but  he  had  had  another  fon  named  Solom0n\  hotn  6X1 
the  ^th  day  of  Augiifl  1763,  who  died  on  the  7th  day  of  Novem^ 
bet  tollowmg ;  though  the  teftator  at  the  time  he  made  his  will 
knew  the  defendant  nad  had  fuch  a  fon  Solomon  borui  but  did 
not  know  that  fuch  fon  Solomon  was  dead. 

The  faid  Thomas  Fell,  the  fon  of  the  defendant  Sotemtni  Fett^ 
died  in  February  1765,  and  the  plaintiff  i^-  ttolT  tW  Mlf  fur* 
viving  child  ofthc  faid  defendant. 
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The  faid  defendant,  upon  the  death  of  the  teftator,  proved 
his  faid  zaill  ^nd  codidl;  and  fuch  will  and  codicil  have  alfoheeti 
proved  in  the  court  of  Chancery  bv  the  fubfcribing  witnefles, 
and  the  fame  have  been  declared  to  he  well  proved,  and  are  cfia- 
bliihed  by  a  decree  of  the  faid  court. 

Upon  the  death  of  the  faid  teflator  the  defendant  entered  upon 
and  took  pofleflion  of  fuch  of  the  teftator's  real  efiates  as  were 
not  comprifed  in  his  maniage  fettlement,  and  which  unfettled 
efiates  are  of  the  yearly  value  of  yiol.  and  the  fettled  efiates 
are  of  the  yearly  value  of  i2o/.  and  are  fubjeS  only  to  the  in* 
tereft  of' the  teftator's  widow  therein  for  her  life« 

The  plaintifi'  filed  her  bill  in  the  court  of  Chancery  againft  the 
defendant  for  an  account  of  timber  trees  and  wood  cut  down 
by  him,  and  for  an  injunfiion  to  rcftrain  him  from  cutting  down 
any  timber  or  wood  from  ofi*  the  faid  efiates,  or  any  part  thereof, 
or  committing  any  other  wafie  or  fpoil  thereon,  infilling  that  the 
defendant  is  only  tenant  for  life  oi  the  faid  efiates. 

The  defendant  by  his  anfwer  infified  that  he  did,  by  virtue  of 
the  feveral  limitations  in  the  faid  will^  become  intitled  imme- 
diately upon  the  death  of  the  teftator,  or  at  leafi  upon  the  death 
of  the  defendant's  fons,  to  an  efiate  in  fee  in  pofl*emon,  or  ta  aa 
efiate  in  tail  in  poflefTion,  with  the  ultimate  remainder  in  fee  in 
the  defendant  in  cafe  of  failure  of  his  iflue ;  and  therefore  that 
he  has  a  right  to  cut  down  wliat  timber  or  trees  he  thinks  fit 
from  ofi*  the  faid  efiate,  and  is  not  accountable  for  wafte. 

The  caufe  came  on  to  be  heard  on  the  23d  day  of  April  1771, 
before  the  right  honourable  the  Lord  High  Chancellor  of  Great 
Britain^  when  his  Lordihip  was  pleafed  to  order  tliat  a  cafe  fliould 
be  made  for  the  opinion  of  this  hpnourable  court  upon  the  will 
of  the  faid  tcfiator,  on  the  following  qucfiions,  to  wit ; 

What  efiate  the  defendant  Solomon  Fell  takes  in  the  premi&s 
in  quefiion  under  the  faid  will;  and  whether  the  plaint  iff  takes 
any  and  what  efiate  in  the  faidpremifes  under  the  laid  will  ? 

Thomas  Walker  for  plaintifi*. 

John  C/y«;i  for  defendant. 

This  cafe  was  well  argued  at  the  bar,  by  Serjeant  Walker  for 
the  plaintiff,  and  Serjeant  Ghnn  for  the  defendant,  in  Hilary 
term  laft;  and  by  Serjeant  Dav^  for  the  plaintifi",  and  Serjeant 
Burland  for  the  defendant,  in  this  term. 

Thqr 
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They  who  argued  for  the  plaintiff,  contended  that  flic  took  by 
the  zaiit  a.  vefted  remainder  m  fee,  liable  tb  be  divefied  out  of 
her  by  the  birth  of  a  fon  ol  Solomon  fi//.  the  defendant :  and  that 
Solomon  Fell  the  defendant  took  only  an  ellate  for  Jiis  life. 

I'his  being  a  cafe  of  great  difficulty,  and  many  different  opi- 
nions having  been  given  thereupoti  by  the  itioft  eminent  counfel 
at  the  bar,  before  tlie  commencement  of  the  fuit  in  Chancery, 
1  think  it  would  be  rather  tedious  to  the  reader  to  fet  down  the 
arguments  at  the  bar  in  this  court;  efpecially  as  the  court  did 
not  publickly  give  their  judgment  upon  thoie  arguments,  but 

trivately  certified  their  opinion  upon  the  queflions  put  to  them, 
y  tlie  court  of  Chancery.  The  Lord  Chief  Jufiice  in  this  term, 
acquainted  the  bar  with  the  Unanimous  opinion  of  the  whole 
court  to  the  following  effe£l,  (and  faid  no  more)  viz. 

We  are  all  of  opiiiiorl  that  Solonidn  Fell  the  defendant  look  art  j^'"*'  ''^- 
eftate  for  life,  and  his    fon   Thomas  dying  without  iffue,  his  £^k\tp^ 
daughter  the  plaintiff  took  ah  eftate  in  tail  general,  and  that  a  li^.j 
remainder  in  fee-fimple  is  vefted  in  Solomon  fe// the  defendant ; 
this  is  our  certificate  to  the  Lord  Chancellor. 

To  iet  down  the  cafes  that  were  cited,  would  be  nugatory, 
becaufe  there  was  not  one  to  be  found  in  point ;  the  cafe  of    . 
Loddingion  and  Kymt  was  faid  to  come  the  neareft  to  it,  by  the 
ciounfel ;  but  the  court  faid  nothing  to  that. 


Scott  an  infant  by  his  next,  friend,  verjus    Shepherd  l^^^'^J^^* 
an  infant  by  his  guardian.     C.  B.  9»-  •  . 

HIS   is  an  aSion  of  trefpafs  and  affault   wherein  the ''.•'^*"*»n- 
plaintiff  declares,  that  the  defendant  on  the  fiSth  day  of  Sl'^ji^ 
OElober  1770,  with  force  and  arms,  (to  wit)  with  fticks,  ftavcs,  who  originally 
clubs  ana  fills,  made  an  affault  upon  the  plaintiff  at  Taunton  in  ^^*  «, 
the  county  of  Somerjet^  and  greatly  bruiled,  wounded,  and  ill  Ij«r  hiving 
treated  him,  fo  that  his  life  was  greatlv  defpaired  of,  and  then  heen  tbxown 
and  there  threw,  caft  and  toffed  a  lignted  fquib,  confifting  of  «^*»"  ^<i^- 
junpowder  and  other  combuftible  materials,  at  and  arainft  the  Jher^rfons 
aid  plaintiff,  and  ftruck  the  faid  plaintiff  on  the  face  therewith,  atiaft  puts 


I 

and  10  fi:reatly  burnt  one  of  the  eyes  of  the  faid  plaintiff,  that  the  ©«' the  plain,. 

plaintiff  underwent  and  fuffcred  great  and  excruciating  pain  and  s^'/)^-^^. 

torment  for  a  long  time,  (to  witj  for  the  fpace  of  fix  months  Zdwardt  '5 

then  next  following,  and  afterwards  wholly  loft  his  faid  eye ;  ^«''*  ^^-  ^• 

and  the  plaintiff  hath  not  only  been  forced  to  lay  out  and  ex-  c*   *? '  ? 

pend  a  large  ium  of. money,  (to  Wit)  the  ium  01   20/.  in  and  tLotmu^tr.K. 

Dps  about  K'  ^'  '»s«j 

iftCooau 
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about  the  curing  his  faid  wound,  but  has  alfo  be^n  prevented  and 
hindered  from  following  and  tranfa£ling  his  lawful  affairs  and 
bufmefs,  and  is  wholly  deprived  of  the  uie  and  benefit  of  his  faid 
eye  and  the  fight  thereof. 

U  Coont,  That  the  defendant  afterwards,  (tq  wit)  on  the  fame  day  and 

year  aforefaid,  with  force  and  arras,  (to  wit)  (licks,  ftaves,  clubs 
and  fills  made  another  affault  upon  the  plaintiff  at  Taunton  afore« 
faid,  and  threw,  call  and  toffed  a  certain  lighted  firework  con- 
iiAing  of  gunpowder,  at  and  againll  the  faid  plaintiff,  and  ftruck 
the  faid  plaintiff  on  the  face  therewith,  and  fo  greatly  burnt 
one  other  eye  of  the  plaintiff  that  the  plaintiff  for  a  long  time, 
(to  wit)  for  the  fpace  of  fix  months  then  next  follcrwing,  under. 
went  and  fuffered  great  and  excruciating  pain  and  torture,  and 
afterwards  wholly  lofl  his  faid  eye,  and  the  faid  plaintiflP  hath 
not  only  been  forced  to  lay  out  and  expend  a  large  fum  of  money, 
(to  wit)  other  20/.  in  and  about  the  curing  of  the  faid  lafl 
mentioned  wound,  but  has  alfo  been  prevented  and  hindered 
from  following  and  tranfa6ling  his  lawful  affairs  and  bufinefs, 
and  is  wholly  deprived  of  the  ufe  and  benefit  of  liis  faid  laft 
mentioned  eye  and  the  fight  thereof. 

34  Count  That  the  defendant  afterwards,  (to  wit)  on  the  fame  day  and  year 

aforefaid,  with  force  and  arms,  (to  wit)  with  flicks,  ftaves,  clubs 
and  fills  at  Taunton  aforefaid,  made  another  affault  upon  the  plain* 
tiffi  and  there  again  beat,  bruifcd,  wounded  and  ill  treated  him, 
fo  that  his  life  was  greatly  dcfpaircd  of,  and  other  wrongs,  £?c. 
to  the  great  damage,  &c.  and  againll  the  peace,  £?<:.  to  the  plain- 
tiff his  damage  ot  500/.  and  therefore  he  brings  fult,  ^t\ 

Plea.  The  defendant  by  his  guardian  pleaded  not  guilty^  whereupon 

JfTuc  being  joined,  this  caufc  came  on  to  be  tried  at  the  iaU 
fnmmcr  affixes  for  the  county  of  So7nrrfd,  before  Mr.  Juftici 
Kares:  when  it  appeared  by  the  plaintiff's  evidence,  that  in  tlu: 
evening  of  the  28rlt  day  of  UBohcr  1770;  at  M.lborne  Port  in  the 
faid  county,  it  being  the  day  the  fair  was  held  there,  the  de- 
fendant threw  a  lighted  ferpeiit,  being  a  large  fquib,  confifting 
of  gunpowder  and  other  combuftible  materials,  from  the  flreet 
into  the  markct-houfc,  which  is  a  covered  building,  fupportcd 
by  arches,  and  enclgfed  at  one  end,  but  open  at  the  otlier  end 
and  on  both  the  fides,  when  a  large  concourfc  of  people  were 
then  affembled ;  and  that  the  faid  lighted  fcrpent  or  fquib, 
fo  thrown  by  the  defendant,  fell  upou  the  flanding  there  of 
one  IVilliam  Yates,  who  was  then  expofing  to  fale  gingerbread  ; 
cakes,  pies,  and  other  jiaftry  wares  upon  his  faid  {landing ; 
that  one  James  H^illis  inftantly,  and  to  prevent  injury  to  him* 
felf  and  to  the  faid  wares  of  the  faid  IVilliam  Yates,  took  thp 

faid 
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Taid  lighted  fcrpent  or  fquib  from  off  the  faid  ftandmg,  and  then 
threw  it  acrofs  the  faid  market-houfe,  when  it  fell  upon  another 
ftanding  thtrc^  of  one  James  Ryall^  on  which  he  was  alfo  expofing 
the  fame  fort  of  wares  tofale ;  that  the  faid  "James  i?yfl^  inftantly, 
and  to  fave  himfclf  and  his  faid  goods  from  being  injured,  took 
up  the  faid  lighted  ferpent  or  f(^uib  from  off  the  faid  ftanding,  and 
then^hrew  it  to  another  part  ot  the  faid  market -houfe,  and  in  fo 
throwing  it  ftruck  the  plaintiff  then  in  the  (aid  market-houfe 
in  the  face  tkerewithy  and  the  faid  lighted  fcrpent  or  fquib  fo 
ftriking  againft  the  plaintiff's  face,  and  the  combuftible  matter 
therein  then  burfting  put  out  one  of  the  plaintiff's  eyes. 

Upon  this  evidence  the  jury  found  a  verdift  for  the  plaintiff 
with  loo/.  damages,  fubjeS  to  the  opinion  of  this  court ; 
whether  upon  thele  fa£ls  this  a£):ion  is  maintainable  againft  the 
defendant. 

John  Glynn  for  the  plaintiff. 

John  Burland  for  the  defendant. 

This  cafe  was  argued  at  the  bar  in  Hilary  term  laft  by  Ser, 
jeant  Glynn  for  the  plaintiff,  and  Serjeant  Burlaiid  for  the  de- 
fendant. 

Serjeant  Glynn — It  was  objefted  at  the  trial  that  the  plaintiff 
had  miftaken  his  a3ion,  that  trefpafs  vi  ct  armis  will  not  lie, 
becaufe  the  damage  which  the  plaintiff  i*eceived  was  not  done 
immediately  by  the  defendant,  but  was  cdnfcquiential,  and  pro- 
bably might  not  have  happened  to  the  plaintiff,  if  the  fquij)  had 
not  been  fecopdly  thrown  by  Willi Sy  and  aftenvards  by  Ryall; 
therefore  it  is  faid  that  the  a£lion  ouglit  to  have  been  trefpafs 
upon  the  cafe.  *. 

In  anfwcr  to  this,  I  infift,  that  whoever  docs  a  tortious  aft  i^ 
anfwerable  in  trefpafs  vi  et  arnas  for  all  the  confequences  ;  ^f  si 
man  turns  an  unruly  ox,  a  lion  or  tiger  loofe  amongll  people, 
and  mifchief  enfues  thereby  to  any  one,  the  perfon  injured  may 
have  trefpafs  vi  et  armis.  If  a  man  throws  a  ftone  oyeyr  a  wall 
and  kills  another  it  is  manflaughter,  although  he  neither  faw  or 
aimed  at  any  body. 

By  thcjlat.  9  £?  lo  ?F.  3.  cap.  7.  the  throwing  of  any  fquibs  in 
any  publick  ftreet,  houfe,  ihop,  river,  highway  orpaffagc  fliall 
be  adjudged  a  common  nuifance,  and  ^very  perfon  being  con^ 
viftcd  thereof  ftiall  forfeit  20s.  and  if  he  doth  not,  immediately 
pay  the  fame,  fnall  be  committed  to  the  houfe  of  corrcftion,  G?f . 
fo  that  the  throwing  the  fquib  by  the  defendant  was  an  unlawful 
aft,  and  mifchief  having  enfuedV  this  aftidn  of  trefpafs  xn  et  armis 
well  lies  againft  him. 

P  D  3  Serje^mt 
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Serjeant  Burland  for  the  defendant — ^There  muft  be  an  imme. 
diate  affault,  ftroke  or  injury  done  bjr  one  to  another,  or  an 
a£lion  ot  affault  and  battery  will  not  lie ;  if  the  fquib  had  not 
been  touched  by  a  fecond  man  after  it  was  thrown  by  the  de. 
fendant  it  might  have  expired  and  done  no  harm ;  but  it  is 
thrown  by  a  third  perfon,  hits  the  plaintiff  and  puts  out  his 
eye.  No  aft  hath  been  done  by  the  defendant  to  the  plaintiff 
from  whence  theinjiiry  happened. 

I  agree  that  the  turning  an  ox  loofe  or  anv  wild  creature,  Hon, 
tiger,  £sfc.  among  people  whereby  mifchiet  is  done  to  any  per- 
fon,  is  fuch  an  atl  for  which  trefpafs  vi  ci  drmis  well  lies  ;  for 
the  turning  the  beaft  loofe  is  the  vtxy  aft  of  the  perfon,  and  is 
as  much  an  aflault  and  battery  as  if  he  was  to  fhoot  a  bullet 
out  of  a  ^un  i  the  man  who  turns  a  wild  beaft  loofe  is  as  cul- 
pable as  a  mooter.  So  if  one  ilrikes  a  horfe  and  drives  him 
over  another  man,  trefpafs  xn  el  armis  lies  ;  for  injury  and  hurt 
is  the  neceffary  confequence  of  the  a£l :  but  it  is  not  fo  in  the 

)>refent  cafe,  tor  the  (auib  could  not  have  hurt  the  plaintiff,  un* 
efs  another  perfon  haa  taken  it  up  an4  thrown  it ;  it  was  not 
neceffary  for  a  fecond  man  to  throw  it  crofs  the  markct-houfe; 
and  I  humbly  infill  that  an  aftion  of  affault  and  battery  would 
have  laid  agamil  the  man  who  lad  threw  it  at  the  plaintiff;  as 
if  one  throws,  a  done,  but  hurts  no  body,  and  another  takes  it 
up  and  throws  it  airain  and  thereby  huru  a  third  perfon,  the 
aftion  muft  be  againn  the  perfon  who  threw  it  fecondly,  and  noi 
againft  the  firft  perfon  who  did  no  harm. 

Suppofe  an  aftion  had  been  brought  againft  Ryall^  it  certainly 
would  have  well  laid,  and»he  could  not  have  defended  himfelf 
by  any  plea  whatever ;  for  pleading  that  he  threw  it  caJualiitT^ 
€t  fer  tifortunium  d  centra  voluntalem  Juam  it  put  out  the 
plaintiff's  eye,  vrotild  not  have  excufed  him ;  like  the  cafe  in 
Hoi.  134.  WtiKotr  verfus  Watd^  which  was  trefpafs  of  aflault 
and  battery.  The  defendant  pleads  that  he  was  a  trained  foldicf 
in  London^  and  be  and  the  plaintiff  were  fkirmifliing  with  their 
compan]r»  and  the  defendant  with  his  muflcet  cafuahter  et  fee 
ii^artumum  ei  contra  voluntatemjuam  in  difchargm?  of  his  gun 
'  hurt  the  plaintiff;  and  refolved  no  good  plea.  So  I  fay,  as 
IfyaM  is  guilty  of  the  immediate  affault,  the  defendant  is  not ; 
he  is  only  guilty  of  a  nuifance,  by  firft  throwing  the  fquib. 

s**-j37  Serjeant  Gfym  in  reply — Whether  the  aft  of  throwing  the 

t  Ve*ni.^95.  '^^ib  by  the  defendant  was  criminal  or  innocent  with  refpeA  to 
%  Let.  17a.    the  publick,  yet  if  damage  be  done  thereby  he  is  anfwerable  in 
his  aftion.    In  1  Sira.  596.  Underwood  verfus  Heivfon  the  de- 
fendant was  uncocking  a  gun,  and  the  plaintiff  ftanding  to  fee 

it. 
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it«  k  went  off  and  wounded  him ;  and  at  the  trial  it  was  held  T.  Raym. 
that  the  plaintiflf  might  maintain  trefpafs;  every  man  is  anfwer-  4^.    iSid. 
able  for  anv  injury  he  does,  although  he  do   it  without  any  '^  * 
defig^,  or  iy  accident;  unlefs  the  injury «done  by  him  was 
inevitable. 

The  court  took  time  to  confider  until  this  term,  when  judg^ 
ment  was  given  for  the  plaintiff  by  three  judges  againll  one, 
wherefore  they  gave  their  opinions  Jiriatim, 

Nares  Juftice,  for  the  plaintiflf — The  queftion  is,  whether, 
upon  the  fa£ls  proved  at  the  trial,  wliich  have  been  reported, 
and  before  ftated,  this  a6lion  of  trefpafs  of  aflault  and  oattery 
vi  ct  arms  doth  not  well  lie  againft  tne  defendant  ?  Or  whether 
it  (hould  not  have  been  an  a£lion  upon  the  cafe  againft  him,  upon 
a  fuppofal  that  the  injury  done  to  the  plaintiff  was  conjiquential 
aind  not  immediate  f 

I  am  of  opinion  that  this  a3ion  of  trefpafs  vi  d  inrmis  doth 
well  lie  againft  the  defendant — ^The  nature  of  the  aft,  the  time 
and  place  when  and  where  it  was  dorte,  make  it  highly  probable 
that  fome  perfonal  damage  would  immediately  happen  thereby 
w  fomebodv  then  prefent  in  a  crowded  market  nou(e  on  the  fair- 
day  ;  and  i  think  the  aft  in  itfelf  was  illegal  at  common  law  :* 
but  tht  fiat,  g  &  10  H^.  Q.  ch,  7.  which  makes  the  throwing 
of  fquibs  in  any  publick  ftreet,  £?r.  a  common  nuifance,  and 
gives  a  forfeiture  lor  fo  doing,  puts  it  out  of  doubt  that  the  aft 
was  unlawful. 

It  is  objcfted  that  the  plaintiff's  eye  was  not  put  out  by  the  im- 
me'liate  aft  of  the  defendant  but  by  the  immediate  vlQ.  of  James 
JRya/l,  and  therefore  this  aftion  will  not  lie  againft  the  defen- 
dant, but  would  well  have  laid  againft  Ryall, 

I  anfwer,  that  the  aft  of  throwing  the  fquib  into  the  market- 
houfe  was  of  a  mifchievous  nature,  and  befpeaks  a  bad  intention, 
and  whether  the  plaintiff's  eye  was  put  out  mediately  or  imme- 
diately thereby,  the  defendant,  who  firft  threw  the  lqui6,  is  an- 
fwerable  in  this  aftion  :  but  fuppofing  the  defendant  had  no  bjtd 
or  mifchiicvpus  intention  when  he  threw  the  fquib,  yet  as  the 
injury  done  was  not  inevitable^  this  aftion  well  lies  againft  him ; 
for  the  mains  animus  of  a  defendant  is  not  neceffary  to' be  al- 
leged, proved  or  t^ken  into  confideration  in  this  aftion  ;  *<  but 
*'  in  felony  it  (hall  be  confidered,  as  where  a  man  ftioots  [with' 
**■  a  bow]  arrows  at  h^^ts  and  kills,  a  man  it  is  not  felony,  and  ^ 

"  it  (hould  be  conftrued  that  he  had.no  intent  to  kill  him ;  and 
*'  fo  of  a  tyler  upon  s|  houfe  who  with  a  tylc  kills  a  man  un- 

p  D  4  **  knowingly, 
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*^  knowingly,  it  is  not  felony  :  but  where  a  man  ihoots  at  butts. 
**  and  wounds  a   man,    although  that  it  be  againft  his  Oi//, 

"  he  fliall  be  faid  to  be  a  trefpalFer.     ei  Hen.  7.  a8.  tf." If 

the  injury  done  be  not  inevitable,  the  perfon  who  doth  it«  or  i« 

the  immediate  caufe  thereof,  even  by  accident,  misfortune,  and 

againft  his  will^  is  anfwcrable  in  this  a3ion  of  trefpafs  vi  et 

amiis:  fo  is  \  Siran.  506.  UnderivoodvQvlyi&Hew/hn.  Hob,  xj|. 

Weaver  verfus  Ward.    %ir  Thomas  Jants  205.  tkckenfon  verlus 

Watfon.     6  Ed,  4.  7,  8.     Sir  Thomas  Raym,  422.     4  Mod.  404. 

5. — If  the  aft  in  the  firft  inftance  be  unlawful,  trefpafs^  will  lie; 

but  if  the  a3  is  prima  fade  lawful,  and  the  prejudice  to  another 

s  c  ^  /s  P   ^*  "^  immediaUs  but  conjitptential^  it  muft  be  an  a^oQ  uoon  the 

ofdii^aion*  c^fc»    3nd  this  is  the  diftmSion  laid  down  by  the  Lord  Chief 

laid  down.       Juftice  Raymond  in  Reynolds  verfus  Qarke.    1  Siran.  ($35.  a  Lord 

iK^^rm.  1399-  S.  C.     In  the  cafe  at  bar,  the  a£k  in  the  firft  in- 

s  Barra.         fiance  done. by  the  defendant  was  unlawful,  therefore  trefpafs 

Jxi3»  14*       vi  el  armis  well  lies  againft  him ;  every  fubfequent  a3  iq  throw. 

3  BurrA.        ing  the  fquib  by  Yaies^  and  Ryall^  did  partake  of  the  nature  of 

1 559.  Hard,    ^^g  fij-ft  j^fj.^  3^^  ^35  -^M^/  f^tt^  cavfata  immediately  and  i», 

9.  Styi.  71.  jig^^^^y^     Yn  the  c?ife  01  the  Prior  of  Spalding  in  trefpafs  againft 


defendants  for  putting  earth  and  mud  into  his  fewer,  whereby 
the  water  therein  was  flopped  in  it's  courfe  and  furrounded  40 
acres  of  his  land  adjoining ;  it  was  objefied  that  trefpafs  vi  d 
ar-mis  did  not  lip,  and  prayed  judgment  of  the  writ ;  but  by 
Tliirning  Chief  Juftice,  although  tlie  furrounding  the  land  with 
water  was  not  againft  the  peace,  yet  the  putting  the  earth  and 
inud  into  the  fewer  may  be  againft  the  peace;  and  the  defen- 
dants have  done  what  they  ought  not  to  have  done^  wherefore  they 
muftanfwer.  12  Hen.  4.  3.  a.  There  arc  fome  cafes  where 
pne  may  have  cither  trefpafs  vi  et  armis,  or  an  aflion  upon  the 
cafe,  2L&  Hot.  180.  Wheatfey  vcdus  Stone,    Cro.  Jac.   122.  43. 

Dent  verfus  Oliver, "  If  a  man  be  riding  on  the  way,  and 

another  man  ftriketh  his  horfe  by  which  the  rider  falleth  and  is 
hurt,  he  which  is  caft  off  his  horfe  fhall  have  trefpafs  againfl 
the  other  [whereby  I  fuppofe  is  meaned  trefpafs  vi  et  armis^ 

F.  N.  B.  89.  E.  and  90.  K.  ^u  A.  %vo.  Edit. ^The  ftroke 

is  given  to  the  horfe,  and  not  to  the  rider,  but  he  is  inftantly 
hurt  by  the  fall,  in  confcquence  of  the  a£l  uf  ftriking  the  horfe. 

It  is  objeQed  that  the  fquib,  after  it  was  thrown  by  the  de- 
fendant^ had  a  new  diredion  given  to  it,  wliereby  the  plaintiff 
W2^  injured,  but  was  not  hurt  by  the  defendant's  throwing  it. 
f-T-rrl  anfwer,  that  the  defendant  was  the  firft  aflor,  and  the 
caufe  of  the  caufe  of  the  putting  out  the  eye.  of  the  plaintiff,  the 
a£l  was  not  compleat  until  the  exploiion ;  if  a  man  turns  out  a 
mad  bull,  ox,  oc  any  other  wild  or  mifchievous  beaft  towards  A. 
vAio  turni  the  brute  towards  B^  who  turns  it  again  towards  C, 

\ihois\ 
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whom  it  hurts,   he  who  was  the  firft  a3or  and  turned  out  the 

beaft  is  anfvverable  in  trefpafs  vi  et  armis  for  the  injury  done 

CO  C — But  fuppofe  the  death  of  a  man  enfues  from  turning  out 

fuch  a  wild  beaft  by  the  owner,  who  knows   it  to  be   mif- 

chievous,  the  owner  of  the  beaft  is  guihy  of  murder,  Rex  verfus 

HugginSf  2  Ld,  Raym.  1583. — If  a  man  doth  an  unlawful  a3,  he  u  Mod.  €39^ 

fliaTl  be  anfvverable  for  the  confcquences  of  it.     1  Ld.  Raym* 

^80. per  Holt  Chief  Juftice,  5  Mod,  427.  S.C  and  5.  P, 

I  {hall  (^onclude  with  what  the  Lord  Chief  Juftice  Wilmot,  and 
the  court  faid  in  the  cafe  of  Slater  verfus  Baker  and  Stapleton^ 
1  Wtlfon  362.  where  it  was  objefted  that  the  defendants  ought 
to  have  been  charged  as  trefpaflers  vi  et  armis^  and  not  as  tref- 
Puffers  upon  the  cafe  ;  the  court  faid,  **  That  the  plaintiff  in  that 
'*  cafe  ou^ht  to  receive  a  fatisfaflion,  fecmed  to  be  admitted, 
••  fo  we  will  not  look  with  eagle's  eyes  to  fee  whether  the  evi- 
**  dence  applies  exaftly  or  not  to  the  cafe,  when  we  can  fee  the 
•*  plaintiff  has  obts^ined  a  verdift  for  fuch  damages  as  he  de- 
^*  ferves,  but  we  will  efiablifli  fuch  verdift  if  poffible  :",  fo  I  am 
of  opinion  the  plaintiff  ought  to  have  judgment. 

Blackjlone  Juftice — I  am  of  a  different  opinion.  I  take  it 
here  is  no  vcrdift;  the  declaration  and  fpecial  cafe  are  flated 
for  the  opinion  of  the  court,  whether  the  faQs  in  the  cafe 
amount  jto  an  affault  and  battery  vi  et  arpas  by  the  defendant 
upon  the  plaintiff? 

The  declaration  alleges  that  the  defendant  threw,  caft  and 
toft  a  lighted  fquib  againft  the  plaintiff,  and  ftruck  him  on  the 
face  therewith,  whereby  he  loft  his  eye;  this  is  laid  as  an  im- 
mediate injury  done  by  defendant  to  tlie  plaintiff,  which  is  the 
gijl  of  this  afction  of  affault  and  battery ;  for  if  the  injur)'  re- 
ceived from  the  atl  of  the  defendant  was  not  immediate^  but  a 
confequencc,  trefpafs  vi  et  armis  will  not  lie,  but  it  muft  be  an 
aclion  on  the  cafe ;  and  my  Lord  Raymond  in  the  cafe  o(  Rey^ 
nolds  verfus  Clarke ^  2  Ld,  Raym*  1402.  puts  the  difference,  where 
he  fays,  •*  The  diftinftion  in  law  is,  where  the  immediate  aft 
^'  itfelf  occafions  a  prejudice  or  is  an  injury  to  the  plaintiff's 
**  perfon,  houfe,  land,  &c,  and  where  the  aft  itfelf  is  not  an  iStn.  634. 
"  mjury,  but  a  confequcnce  from  that  aft  is  prejudicial  to  the  ^  ^^*  *^^ 
•*  plaintiff's  perfon,  houfe,  land,  ^c.  In  the  firft  cafe  trefpafs  ^114!!^ 
*•  vi  et  arms  will  lie  ;  in  the  laft  it  will  not,  but  the  plainuff's  3  Burro, 
*•  proper  remedy  is  by  aftion  on  the  cafe."  ^And  this  dif-  '^^^ 
tiiiftion  runs  through  all  the  pafes  which  have  been  cited. 

The  Jawfulnefs  or  nnlawfulnefs  of  an  aft  is  not  the  criterion 
|)etween  tbefe  two  aftions,  Cpr  a  man  may  become  ian  immediate 

trefpafler 


»75. 
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tFefpafler  vi  et  armis  by  doing  a  lawful  a£l ;  as  if  a  man  in  doing 
an  a£l  lawful  in  itfelf,  hurts  another  by  accident,  misfortune, 
and  ajf^ainft  the  will  of  the  a£lor,  yet  he  ihall  be  anfwerable  in 
trefpafs  vi  et  armis  for  immediate  injur)-  done  ;  unlcfs  the  injury 
was  inevitable,  27  Hen.  7.  28.  a,  1  Stra,  ^c^.  and  many  other 
cafes  in  the  books  to  this  purpofe.  Trefpals  on  the  cafe  will  He 
for  doing  an  unlawful  a£l,  if  the  damage  fuflaiued  iberebv  |>e 
not  immediate  but  confequcntial,  1 1  Mod.  io8»  The  firft  afi 
in  the  prefent  cafe  (I  allow)  was  unlawful ;  but  the  fquib  by  the 
firH  4cl  did  not  flrike  the  plaintiff,  the  firft  zEk  was  comptcat 
when  it  lav  on  YaU\  ftall,  afterwards  Willis  a  bye- Sander  threw 
it  acrofs  the  market  houfe,  it  fell  on  the  ftall  of  another  maa 
tvho  threw  it  to  another  part  of  the  market-houfe  and  ftnick 
(he  plainiift' therewith  and  put  out  his  eye.  Willis  who  took  up 
the.  fquib  and  threw  it  acrofs  the  niarketrhoufe  is  not  anfwer- 
able in  trefpafs  vi  et  armis^  for  he  did  that  a£l  to  prevent  injuiy 
to  himfelf,  and  did  no  harm  to  any  body.  Willis  and  Yata 
gave  the  fquib  two  new  dire£lions,  acting  as  free  agents,,  not  by 
the  inftigation,  command,  requeft,  or  as  fer\'ants  of  the  defendant, 
but  in  defence  of  their  perfons,  fo  the  injury  which  happened  to 
the  plaintiff  was  the  confcquencc  of,  and  not  done  immediately 
])y  tiie  firft  a6l  of  the  defendant. 

It  is  faid  the  firft  a£l  was  not  compleat  until  the  explofion  of 
the  fquib ;  I  admit  the  fquib  had  not  power  to  do  mifcbicf  tmtil 
the  explofion  ;  but  it  doth  not  follow  from  thence  that  the  firft 
a£i  was  not  compleat,  at  the  inftant  the  fquib  received  a  new 
dirc6Uon  from  a  fccond  a3.  Suppofc  feveral  perfons  are  playing 
at  foot-ball,  which  is  toffed  by  many,  and  at  laft  breaks  win-* 
dows ;  trefpafs  vi  d  armi^  will  only  lie  againft  the  man  w1k>  ftnick 
It  againft  the  windows. — ^Thc  throwing  the  fqui|)  againft  Yate'% 
ftall  was  the  only  acl  the  defendant  did. 

In  the  cafe  of  Slater  verfus  Baker  and  Stapleton^  there  was  % 
compleat  verdi£l,  but  the  prefent  cafe  is  referved  for  the  opinion 
of  the  court ;  and  althougn  the  court  in  that  cafe  faid  they  would 
not  look  with  eagle's  eyes  to  fee  whether  the  evidence  applied 
exa&ly  or  not  when  the  plaintiff  had  obtained  a  juft  verdift; 
yet  there  being  no  compleat  verdiS  in  the  prefent  cafe,  the 
court  will  not,  like  another  fort  of  birds,  fhut  their  ^yt%  againft 
the  light. 

Upon  the  whole  I  am  of  opmlon  that  trefpafs  ?a  et  armis  doch 
not  he  in  this  cafe,  becaufe  I  think  the  injury  done  to  the  plain* 
tiff  was  not  immediate^  but  was  a  conjeauential  damage;  and 
therefore  the  proper  adiou  upon  the  fa6ts  fiatcd,  is  trefpafs  opoo 
the  cafe. 

Goyld 
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Gould  Juftice — I  differ  with  my  Brother  Blackjlonc^  but  witl^ 
the  uimoll  refpeft  to  his  rentiments.  I  think  that  neither  JVillis 
nor  Ryall  are  liable  to  an  a£lion  in  this  cafe ;  if  that  be  fo,  and 
this  action  will  not  lie  againft  the  defendant  Shepherd  who  di4 
the  firil  a£l,  which  was  unlawful,  the  plaintiff  who  has  beer\ 
greatly  injured  will  be  without  remedy.  The  damage  done  did 
tnftanUy  arife  by  and  from  the  aft  of  the  defendant :  Willis  and 
RyaU  in  defence  of  themfelves  and  their  goods,  being  in  a  ftatc 
of  fear,  without  power  of  recolleftion,  injlantly  toffcd  and  threw 
the  fquib  away  from  themfelves,  what  they  A\&  was  inevitable^ 
as  it  leemeth  to  me.  Suppofe  a  burning  fquib  thrown  into  a^ 
coach  palling  along  the  ftreet,  and  one  of  the  perfons  thcreia 
throws  it  out,  and  the  like  misfortune  as  this  happens;  furely 
the  perfon  throwing  the  fquib  out  of  the  coach  might  jullify  or 
excufe  himfelf  by  pleading;  though  this  is  not  fo  ilrong  a  cafe 
I  think  as  the  prelent.  The  defendant  is  the  only  wrong  doer; 
his  aft  put  Wiuis  and  RyaU  un^er  an  inevitable  neceffity-of  afl- 
ing  as  they  did,  fo  neither  of  them  is  liable  to  an  aftion :  upon 
the  whole  I  am  of  opinion  judgment  muil  be  for  the  plaintiff, 

ILiord  Chief  Juftice  De  Grey — ^The  diftinftion  between  aftions 
of  trefpafs  on  the  cafe,  and  trefpafs  vi  et  armis  fhould  be  moft 
carefully  and  prccifely  obferved,  otherwifc  we  (hall  introduce 
much  confufion  and  uncertainty ;  this  is  that  kind oi  injury  where 
the  diftinftion  is  very  nice.  It  ftrikes  me  thus ;  trefpafs  vi  et  armis 
He;  againft  the  perfon  from  whom  ah  injury  is  received  by 
force.  So  the  queftion  is,  whether  this  perfonal  injury  was  re- 
ceived by  the  ^XdintXS hy  force  from  the  defendant?  Or  whether 
the  injury  was  received  Kom,  or  refulting  from  a  n^w  force  of 
another  ? 

The  real  or  true  queftion  (I  think)  is  not  whether  the  firft 
aft  of  throwing  the  Iquib  by  the  defendant  was  lawful  or  not  t ' 
for  I  fee,  that  in  doing  a  lawful  aft,  trefpafi  vi  et  armis  will,  in 
fome  cafes,  lie  againft  the  aftor;  and  yet  there  are  cafes  where 
trefpafs  t/t  ^/ tfnnz^  will  not  lie  againft  a  perfon  for  doing  an 
unlawful  aft ;  legal  afts  may  become  trefpaffes  vi  et  armis^  by 
accident  or  inadvertency,  if  a  map  cuts  his  own  thornis,  whicn 
by  accident  or  through  tiis  inadvertency  fall  upon  his  neigh« 
hour's  ground,  his  going  upon  that  ground  to  take  them  away 
is  a  trefpafs  i/z  ^/ armfi,  becaufe  not  ineyiiable.  So  if  one  in 
(hooting  at  a  mark  wounds  or  hurts  another  by  mere  accident ; 
fo  if  I  aim  a  blow  at  one  and  by  accident  ftrike  another,  trefpafs 
vi  et  armis  lies.  And  in  fonie  cafes  where  the  a^  feems  to  be 
totally  inevitable,  you  cannot  plead  ajuftification  or  excufe,  as  in 
Gibbons  XGxiu^  PeMer,  a  Mod.  404.  *•  In  q/^ault  and  iqttery,  the 
''  d^'f^i^dant  pl^aoed  that  he  was  riding  on  4  horfe  in  the  high-' 
.3  '  ••  way, 
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•*  way,  and  that  on  a  fudden  fright  the  horfe  flarted  »id  run 

•*  upon  the  plaintiff,  who  continued  in  the  way  after  he  was 

'*  called  to  go  out,  which  was  the  fame  aCTaull :  to  this  plea 

**  the  plaintiff  demurred  ;  and  it  was  moved  for  the  defendant, 

**  that  what  he  had  pleaded  was  a  fuflicicnt  excufe ;  for  it  was 

"  no  negleft  in  him,  and  the  mifchief  was  inevitabU ;  but  it 

"  was  arifwered,  that  the  battery  was  not  anfwered,  that  de. 

'*  fendant  (hould  have  pleaded  the  general  ijfiu^  for  if  the  horfe 

*•  ran  away  againft  his  will,  he  would  not  have  been  found 

"  guilty,  becaufe  it  cannot  be  faid  with  any  colour  of  reafon  to 

**  be  a  battery  in  tbc  rider.     The  plaintiff  nad  judgment." 

For  doing  an  unlawful  a3,  as  by  laying  a  log  In  the  highMray 
whereby  another  perfon  is  hurt,  it  is  a  nuiiance,  for  which 
trefpafs  vi  et  armis  will  not  lie,  but  trefpafs  upon  the  cafe; 
whether  the  injur)'  occafioned  by  the  aft  be  immediate  and  dired 
or  not,  is  the  criterion,  and  not  whether  the  aft  be  unlawful  or 
not ;  if  the  injury  be  immediate  and  dire&^  it  is  trefpafs  vi  d 
armis^  if  conjequendal^  it  will  be  trefpafs  on  the  cafe. 

**  If  an  aftion  unlawful  in  itfclf  be  done  deliberately,  with 
**  intention  of  mifchief  or  great  bodily  harm  to  particulars,  or 
•*  of  mifchief  indifcriminately,  fall  where  it  may,  and  death  enfuc 
^  againll  or  beflde  the  oriizinal  intention  of  the  party,  it  will  be 
♦*  murder."  Fojler  261.  So  where  a  blow,  intended  againft  i^. 
with  a  malicious  murderous  intention,  lights  on  B.  and  kills 
turn,  it  is  murder;  s^though  the  blow  was  not  intended  at  B. 

But  fo  return  to  the  prefent  cafe  of  a  civil  aftion;  I  think  it' 
was  admitted  upon  the  argument  of  this  cafe  at  the  bar,  that  if 
a  man  turns  a  wild  ox  loofe  amongfl  people  not  with  aqy  intent 
to  hurt  any  one,  and  he  gores  a  man,  trefpafs  vi  el  armis  lies. 

I  Ven.  295.  The  throwing  the  fquib  by  the  defendant  was  an  unlawful 
aft  at  common  law,  the  fquib  Had  a  natural  power  and  tendency 
to  do  mifchief  indifcriminately  ;  but  what  mifchief,  or  where  u 
Would  fall,  none  could  know ;  the  fault  egreditur  c  perfona  of  him 
who  threw  the  fquib,  it  would  naturally  produce  a  defence  to  be 
made  by  every  perfon  in  danger  of  being  hurt  thereby,  and  no  line 
can  be  drawn  as  to  the  mifchief  likely  to  happen  to  any  perfon  in 
fuch  danger ;  the  two  perfons  IViUis  and  Ryall^  did  not  aft  with, 
or  in  combination  with  the  defendant,  and  their  removal  of  the 
f(^uib  for  fear  of  danger  to  themfelves  feems  to  me  to  be  a  conti^* 
puation  of  the  firfl;  aft  of  the  defendant  until  the  explofion  of  the 
fquib;  no  man  contrafts  guilt  in  defending  himfelf;  the  fccond 
ipad  third  man  were  not  guilty  of  any  tr^^afs,  but  aU  the  injury 

Wift 
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was  done  by  ihe^rfi  a£l  of  the  defendant ;  here  I  lay  the  ftrelk» 
and  here  I  differ  with  my  Brother  Blackjione;  for  I  conceive  all 
the  fafts  of  throwinjj  the  fquih  muft  be  confidered  as  oncfingk 
a3^  namely  the  aa  of  the  defendant:  the  fame  as  if  it  had 
been  a  cracker  made  with  gunpowder  which  had  bounded 
and  rebounded  again  and  again  before  it  had  ftruck  out  the 
plaintiff's  eye.  1  am  of  opinion  that  judgment  muft  be  for  the 
plaintiff,  and  the  poflea  was  accordingly  delivered  to  him,  by  the 
opinion  of  three  judges  againft  one. 

Nota,  The  Lord  Chief  Juftice  cited  the  regifter  95.  a.  A 
writ  of  trefpafs  de  Jlagno  frado  per  quod  inundavit  vivarium 
querentirs;  and  05.  b,  de  bladis  inundatis,  &c.  and  108.  t,  defmo 
et  abjs  faditatibus  pofitisjuxtd  parietes  querentis,per  quqdparietes 
pradiBi  putridi  devenerunt^  et  alia  enormia^  &c.  as  fomething  like 
this  cafe. 

John  Jackfon  verfus  Harriot  Ford,  fpinfler. 

'^  H  £  plaintiff  declared  in  an  a£Hon  upon  the  cafe,   upon  AfTompfit  by 
-■'    feveral   promifes  againft  the  defendant,  by  the  name  of  V^^^^  y*'- 
Harriot  Ford  fpinfter;  to  which  declaration  a  plea  in  bar  was  pJ^V*^"* 
pleaded  in  the  following  words>  viz. 

And  the  faid  Ann  IVhite  who  is  fued  by  the  name  of  Harriot  Pici  bfgint 
Ford^  who  is  within  the  age  of  twenty-one  years,  by  James  J"*'  J^'*- 
f^r^  her  next  friend  and  guardian  by  the  court  here  ipeciallv  Ann  White, 
admitted,  comes  and  defends  the  wrong  and  injury  when  and  (o  Ac 
forth,  and  fays,  that  the  faid  John  Jackfon  ought  not  to  have  his 
aforefaid  a3ion  thereof  maintained  agamll  her,  becaufe  (he  fays 
that  the  faid  Ann  White^  at  the  feveral  times  of  the  making  of 
the  faid  feveral  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  and  each  of  them  was  within  the  age  of  twenty- 
one  years,  (to  wit)  of  the  age  of  ninete^en  years  and  no  more, 
that  is  to  fay  at  JVeJlminJler  aforefaid ;  and  this  (be  is  ready  to 
verify:  wherefore  (he  prays  Judgment  if  the  faid  John  Jackfon 
ou^ht  to  have  his  aforefaid  aaion  thereof  maintained  agamft  her 
and  fo  forth. 

Thomas  Walker. 

And  the  (aid  John  Jackfon  as  to  the  plea  of  the;  faid  Harriet  Demuntr. 
Ford  by  her  above  pleaded  in  bar  fays,  that  the  faid  plea  and 
the  matters  therein  contained,  are  infufficient  in  law  to  bar  the 
faid  John  from  having  his  aforefaid  a3ion  thereof  maintained 
againil  her  the  faid  Harriot  Ford:  to  which  faid  plea  in  manner 
and  form  as  the  fame  is  abpve  ipade  a;id  Jet  forth,  h(;the  faid 

Jflhn 
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j^okh  is  under  no  neceffity  nor  in  any  wife  bound  by  the  law 
of  the  land  to  anfwer;  and  this  he  is  ready  to  verify:  whereforTy 
for  want. of  a  fuflicient  plea  in  this  behalf,  he  the  faid  yoirn 
prays  judgment  and  his  damages  by  him  fuflained  on  occafion 
of  the  not  performing  the  faid  feveral  proBiifes  and  undertakings 
ill  the  faid  declaration  mentioned  to  be  adjudged  to  him,  &c. 
and  for  caufes  in  demurrer  in  laur  in  tliis  behalf,  according  to 
the  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  he  the 
faid  John  fets  down  and  (hews  to  the  court  here  the  caufes  fol. 
ip«clil  caufe  lowing  (that  is  to  fay^  for  that  by  the  faid  declaration  it  ap- 
4ciDurrer.  p^.^^^  ^j^^^^  ^y^^  f^j J  ^A/i  hath  brought  his  a£lion  againft  Hamoi 
Ford,  and  no  fuch  perfon  as  Ann  Jrhite  is  mentioned  in  the  laid 
declaration,  and  yet  the  faid  plea  begins  with  thefe  words, 
•*  And  the  faid  Ann  Whiie,"  which  is  wholly  repugnant  to  the 
faid  declaration,  and  for  that  the  faid  plea  is  not  any  anfwer  to  the 
faid  declaration,  aqd  is  wholly  uncertain,  infufficient,  dubioui 
and  informal,  &c» 

Harky  VaugluM. 

The  defendant  joined  in  demurrer,  which  was  argued  in  thistena 
by  Serjeant  Davy  for  the  pbintiff,  who  infilled  that  the  plea  wis 
bad,  both  in  form  and  fubftance ;  the  plea  begins,  and  thtjaidAxiL 
UTiiU,  who  IS  not  named  in  the  declaration,  fo  the  plea  is  no 
anfwer  to  it;  who  \%fued  by  the  name  of  Harriot  Fordfpinfkt^ 
but  the  plea  doth  not  fay  by  whom  (he  was  fued,  the  plea  ought 
to  have  mentioned  that  flie  was  fued  by  the  plaintifiF,  and  of 
that  opinion  was  the  court. 


L^we  to 


Walker  Serjeant  for  the  defendant,  faid  the  plea  was  well 
enough,  and  that  the  words  the  faid  were  only  lurplufage,  but 
the  court  thought  otlierwife,  fo  he  moved  for  leave  to  amend 
the  plea  on  payment  of  cods,  which  was  granted  ptr  curiam^ 


1  Black. Rep.  Frogmorton  on  the  demifc  of  William  Wright  veijus 
SI9.  8.  c.        g^j.^jj  Wright  ifvidow^  and  Sarah  Kerfhaw  widow. 


Tbe  following 
word!  in  the 
preamble  of 
a  will: 

f  *At  tooching 
all  my  tem- 
poral ipMit 
iec,  I  give 
and  difpofe     < 
thereof  at 
fiMlowa,** 
will  not  alone 
caufe  a  devife 
•f  houfct  to 
A*  wiibtfttt 


PJECTMENT  for  two  meCTuatfes,  two  cottages,  two 
^  barns,  two  (bbles,  three  acres  of  hmd,  two  acres  of  md- 
dow,  and  three  acres  of  pafture,  and  common  of  pafture,  with  tbe 
appurtenances  in  Seacroft^  in  the  pari(h  of  Whitchurch  other- 
wife  Whitkirk  in  the  county  of  York ;  the  defendants  nleadcd 
not  guilty,  whereupon  i(fue  was  joined,  which  came  on  to  be  tried 
at  the  la(l  a(rizes  holden  for  the  county  of  York  before  Mr. 
Jufticc  Gould,  when  it  appeared  in  evidence  as  follows,  uiz. 

That  IViiBam  TVri^ht  being  feifed  in  fee  of  the  pre mifes  in 
qucftion,  being  Ya'^  noit/es  in  Scacroft,  and  a  Croft ^  with  the  ap* 

pyrtenancci. 
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ptirtcnances,  duly  made  his  laft  will  and  iejlanient  in  writing,  fiirtHer  d^fpo- 
bearing  date  the  19th  da)r  of  AfcirrA  1728-9,  in  the  words   foU  5"*^**^*^ 
lowing.     In  the  name  of  God  atnen.     I  William  Wright  of  Sea-  coTftnicd  att 
croft  Icnior  hufbandman,  and  in  the  parifh  of  Whitkirk  in  the  eftatcinfee- 
county.  of  York^  being  in  good  and  perfeft  mind  and  memory,  1"*****V^* 
praife  be  therefore  given  to  Almighty  God,  do  make  and  ordam  i^r^jj^Twr, 
this  my  laft  will  and  Ujlamtni  in  manner  and  form  following,  fi^tmiuf* 
that  is  to  fay,  Firft  and  principally  I  commend  my  foul  into  the  ^^\f^?* 
hands   of  Almighty  God,   hoping  through  the  merits,    death  tVi^rK.B. 
atid  paflion  of  my  daviour  Jems  Chrifi,  t6  have  full  and  free  13, 
pardon  and  forgivenefs  of  all  my  fins,  and  to  inherit  evcrlaft- 
mg  life;  and  my  body  I  commit  to  the  earth  to  be  decently 
buried  at  the  difcrction  of  my  executor  hereafter  named.     Ami 
as  touching  the  dijpqfition  of  all  my  temporal  eftate  as  it  hath 
pleafed  Almighty  God  to  beftow  upon  me,  I  give  and  difpofe 
thereof  as  followeth.     Imprimis^  firft  of  all,  I  will  that  my  debts 
and  funeral  charges  be  paid  and  difcharged.     Ittm^  I  give  unto 
Henry  Wright  and  Nathan  Wright  my  nephews,  two  houfes  at 
Bank  in  Lteds^  with  a  croft  and  appurtenances  belonging  to 
them,,  to   be  equally  dealt  between  them  ;    Item^  I  give  unto 
William  Wright  my  Nephew^  two  houfts  at  Seac'roft^  zvilh  a  croft 
and  appurtenances  belonging  to  them^  nozv  in  the  occupation  of 
John  Carter  and  EUzai^eth  Thornton;   Item^  I  give  unto   Ann 
Wright  my  niece  the  fum  of  twenty  pounds,  to  be  paid  out  of 
my  copyhold  eftate  at  Alorwick  ;  and  item^  I  leave  unto  Dorothy 
Wright  my  niece  twenty  pounds  to  be  paid  out  of  the  faid  Mor- 
i^^'c^land;  Item^  1  give  unto  TJiomas  Smith  my  nephew  the  fum 
of  ten  ftiillings ;  Item,  I  leave  to  Alary  Smith  daughter  of  7%^- 
mas  Smith  ten  fhillinf^s;  Item^  I  leave  unto  Thomas  Smith  junior 
ten  (hillings ;  Ite?n,  I  leave  unto  George  Smith  junior  ten  Ihil- 
lings;  Item,  I  leave  unto  Sarah  Smith  the  fum  often  ftiillings  ; 
Item,  I  leave  unto  John  Smith  fon  of  Thofnas Smith  ten  ftiillings; 
Item,  I  leave  unto  William  Smith  fon  of  Thomas  Smith  ten  ftiil- 
lings; Item,  I  leave  unto  George  Smith  my  nephew  the  fum  of 
ten  ftiillines;    Item,   I  leave  unto  John  Smith  fon  of  George 
Smith  ten  killings;  Item,  I  leave  unto  Henry  Wright  my  brother 
five  ftiillings  in  the  year  as'  long  as  he  liveth,  to  be  paid  at  two 
fet  days  in  the  year,  that  is,  half  a  crown  at  the  firft  half  year 
after  my  death,  and  fo  every  half  year  fo  long  as  he  liveth ;.  and 
it  is  my  xvill  further,  that  none  oftht  houfes  and  land  named  above  to 
be  entered  to  by  the  above-named  Henry  Wright,  Nathan  Wright, 
and  William  Wright  until,  the  dsceafeofmy  executor  ;  Item,  I  leave 
unto  Nathan  Wright  my  own  brother  to  be  full  executor  of  all 
goods  and  chattels  whatfoever,  and  to  be  full  executor  of  this 
my  laft  mil  and  teflament;  aiid  I  do  hereby  revoke,  difannul  and 
make  void  all  former  wills  and  teflaments  by  me  heretofore  made* 

That 
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That  the  faid  tcftator  foon  afterwards  died  feifed  of  the  prC* 
mifes,  without  altering  or  revoking  his  faid  will. 

That  at  the  time  of  making  the  xvill  he  had  two  brothers* 
Henry  and  Nathan^  and  that  ncnry  fur\'ived  the  teftator  about 
three  years,  and  died  without  iflue. 

That  Nathan^  at  the  time  of  making  the  ttt//,  had  three  fons, 
Henry  his  eldeft,  Nathan  the  fecond,  and  William  the  youngcftt 
all  named  in  the  will. 

That  Nathan  the  teflator*s  brother  furvived  the  teftator  about 

ten  years,  and  upon  the  death  of  Nathan^  between  thirty  and 

forty  years  ago,  IViUiam  his  fon  entered  upon  the  premifes  in 

^  oucllion  and  held  them  till  June  lait,  leaving  by  the  defendant 

Sarah  his  widow  a  fon  now  an  infant. 

That  Henry  the  eldeft  fon  of  Nathan  the  brother  died  about  a 
year  ago,  leaving  William  the  leflbr  of  the  plaintiff  his  eldeft  fon 
and  heir  at  law,  and  who  is  alfo  heir  at  law  to  the  teftator. 

Whereupon  a  verdift  was  given  for  the  plaintiff,  fubjefi  to  the 
opinion  of  this  court  upon  the  following  queftion,  '*  Whether 
•*  the  plaintiff  is  intitled  to  recover.'* 

T^fnes  Wallace  for  the  plaintiff. 
jThomas  Walker  for  the  defendant 

This  cafe  was  argued  at  the  bar  in  this  term  by  Serjeant  Bw* 
land  for  the  plaintiff,  and  Serjeant  Walker  for  the  defendant. 

Serjeant  Burland — ^The  queftion  is,  whether  lyilliam  Wright 
the  youngeft  fon  of  Nathan  Wright  (the  teftator's  brother^  the 
nephew  of  the  teftatpr  took  an  eftatc  in  fee,  or  for  life  only,  in 
the  two  houfes  at  Seacroff,  with  a  croft  with  the  appurtenances, 
being  the  premifes  now  in  queftion,  by  the  devile  in  the  tdll: 
which  runs  thus,  wz.  **  As  touching  the  difpofition  of  all  my 
*•  temporal  eftate,  I  give  and  difpofc  thereol  as  followeth,  /»- 
**  frimis^  Firft  of  all,  I  tvill  that  my  debts  and  funeral  charges 
•'  be  paid  and  difcharged;  Item^  I  give  unto  Henry  Wright 
*'  and  Nathan  Wright  my  nephews,  two  houfes  at  Bank  lA 
**  Lseds^  with  a  croft  and  appurtenances  beloncring  to  them, 
••  to  be  equally  divided  between  them,"  then  follows  the  dt- 
vife  whereupon  the  queftion  arifes ;  *'  Item^  I  give  unto  WilhtiM 
'•  Wright  my  nephew  two  houfes  at  Seacroft  with  a  croft  and 
*'  appurtenances  belonging  to  them^  now  in  the  occupation  of 
"  jfokn  Carter  and  Elizabeth  Thornton^*'  then  he  gives  feveral 
fmall  legacies,  and  to  his  brother  Henry  five  fliillings  in  the 
1  year 
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year  as  long  as  he  llveth ;  and  then  he  goes  on  and  fays,  **  And 
•*  it  is  my  will  that  none  ot  the  houfes  and  land  named  above 
*'  to  be  entered  to  by  the  above-named  Henry  Wrighty  Nathan 
"  JVrigki,  and  WilLam  U^rigkty  [his  three  nephews]  until  the 
•*  deccafe  of  my  executor ;  lUm^  I  leave  unto  NaUian  Wright 
**  my  own  brother  to  be  full  executor  of  all  goods  and  chattels 
•'  wliatfoever,  and  to  be  full  executor  of  this  my  lad  will  and 
••  Ujlamtnt, 

I  am  humbly  to  contend  that  William  Wright  the  nephew  of  - 
the  teflator  (and  youngeft  fon  of  Nathan  Jrnght  the  youngeft 
brother  and  executor  of  the  teftator)  took  an  eltate  for  life  only, 
after  the  death  of  his  father  Nathan  the  executor,  who  took 
an  cftate  for  life  by  ncccilary  implication  in  all  the  houfes  and     ' 
lands. 

I  expeft  it  will  be  argued  on  the  other  fide  that  by  thefe 
words,  viz,  •'  As  touching  the  difpofition  cf  all  my  temporal  ejlatt 
*•  as  it  hath  pUaJed  Almighty  God  to  hejiow  on  mei  I  dijpoje  thereof 
••  asfolloweth,''  that  William  the  nephew  took  a  fee  in  the  prc« 
jnifes  in  qr.gftion,  by  the  intention  and  meaning  of  the  teftator. 

JLord  Chief  Jufticc — ^Then  let  us  hear  my  Brother  Walker. 

Serjeant  Walker — I  humbly  contend  that  William  Wright  the 
devifee  of  the  premifes  in  queftion  took  an  eftatein  fee  therein,  by 
the  intention  of  the  teflator,  taking  his  whole  a;:// together  ;  there 
words  all  my  temporal  eftate  as  it  hath  pleafed  God  to  bejlpw  on 
me^  carry  all  the  real  cftate  in  fee,  and  all  the  perfonal  eftate. 
So  in  Tanner  and  Wifr,  3  P.  Williams  295,  The  teftator's  mil 
in  that  cafe  was  in  this  manner ;  ••  In  the  name  of  God  ameni 
"  As  10  ail  my  temporal  eftate  with  which  it  hath  pleafed  God 
"  to  blefs  me,  I  dilpofe  of  the  fame  as  follows:  I  will  i\\dX  my 
••  debts  be  paid;*'  after,  he  difpofed  of  feveral  pecuniary  and 
other  perfonal  legacies,  gave  41.  a  week  to  a  relation  for  her 
life,  then  came  thefe  words,  •*  All  the  reft  of  my  eftate,  goods 
"  and  chattels  whatfoever,  real  and  perfonal,  I  give  to  my  be- 
*•  loved  wife,  whom  I  make  my  executrix  ;"  the  teftator  died 
pofrefted  of  leafes  for  years,  and  feifed  of  lands  of  inheritance  in 
fec-fimple.  And  Lord  Chancellor  Taliot  with  great  clearncfs 
decreed,  that  all  the  real  eftate  did  well  pafj;  by  the  will  to  the 
teftator's  wife  and  her  heirs.  He  alfo  cited  Bowdler  verfus  Smilk^ 
Prec.  in  Cane'  264 ;  Trott.  verfus  Vernon,  ibm,  430.  Beachcroft 
verfus  Beachcrqfty  2  Vern,  690.  I  devife  all  my  land  and  ejiate^ 
carries  a  fee,  thefe  words  carrying  not  only  the  land  birt  alfo  • 

the  teftator's  intcrcft  in  the  land.  Salk.  236.  the  Duke  of  BoU 
ton's  cafe. 

Vol.UI.  E  E  To 
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To  this,  Serjeant  Burtand  was  ready  to  have  anfwered  for  the 
plaintiff,  but  was  prevented  by  the  Lord  Chief  Juflice,  who  faid 
there  was  no  diffculty  in  the  cafe ;  and  after  ftating  the  cafe  as 
above,  gave  his  opinion  for  the  plaintiff  the  heir  at  law  to  the 
ifollowing  ^ffe3. 

Lord  Chief  Juftice  De  Grey — ^Thcrc  is  no  cafe  where  the 
teftator  makes  ufe  of  thefe  or  the  like  words,  *•  As  touching  the 
••  difpofitionof  j/Zwy  temporal  ejlate^  I  give  and  difpofe  thereof 
'*  as  tolloweth,"  and  immediately  afterwards  devifcs  his  feveral 
eftates  or  his  feveral  lands  to  divers  perfons,  that  ever  was  de- 
termined to  carry  a  fee ;  *•  All  my  temporal  eftate  I  give  and  dijpoje 
•  **  thereof  as  followeth,''  and  then  he  defcrioes  the  eftate  or  land, 

and  gives  to  his  nephews  Henry  and  Nathan  two  houfes  and  a 
croft  at  Bank  in  Leeds,  and  to  his  nephew  JVtiliam  two  houfes 
and  a  croft  at  Seacroft,  which  words  are  only  defcriptive  of  the 
particular  eftates  or  lands  as  to  locality,  not  of  the  quantity  of 
jiis  eftate  in  thofe  lands,  fo  do  not  carry. a  fee. 

It  may  feem  probable  that  the  teflator's  intention  was  that 
his  nephew  iVilliam  fhould  have  a  fee,  but  it  is  a  clear  rule  that 
there  muft  be  exprefs  words,  or  a  neceffary  implication,  to  dif- 
inherit  the  heir  at  law ;  neither  of  thefe  appear  in  the  prefent 
cafe,  andtherefore  the  legal  operation  of  the  words  of  the  isiU 
piuft  govern. 

By  the  words  all  my  eflate^  he  muft  be  undefftood  to  mean  the 
thing,  viz.  his  lands,  and  not  the  quantity  of  eftate  [a  fee]  which 
he  had  in  thofe  lands.  There  is  a  great  difference  between  ih^ 
clefcription  of  the  thing,  eftate,  or  lands  devifed,  and  the  q^uaotity 
of  intereft  or  eftate  in  the  thing  eftate  or  lands  devifed. 

The  word  hereditaments  may  in  a  will  be  a  fee ;  fo  if  I  make 
one  my  heir;  or  the  word  reverfion  may  give  a  fee;  but  all 
^  ■        "    :ali 


.        .     .    .  'I 

give  all  my  tenements,  lands,  houfes,  farm^j;"  of  themfelves,  he- 
ver  carry  more  than  a  dcfcription  of  the  thing  per  Je.  It  is  true 
where  there's  a  purpofe  or  intention  joined  to  iuch  words,  as  "  I 
give  my  houfes  to  A.  B.  to  pay  my  debts,"  thofe  words  carry 
a  fee,  fo  a  devife  to  fell,  is  a  fee;  or  a  devife  of  houti^ 
charged  with  debts  which  Lakes  monev  out  of  the  pocket  of  the 
devilee,  is  a  fee.  It  does  not  appear  in  this,  cafe  that  the  teftator 
bas  charged  the  lands  in  queftion  with  any  debts  ;  he  defires  bi^ 
debts  to  be  paid,  but  doth  not  fay  out  of  what  eftate;  the  cafe  of 
Tanner  verlus  Jtyii  3  Williams  295,  is  very  different,  aad  doth 

Ml 
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ht>r  apply  to  the  prefent  cafe;  thai  was  a  devife  of  the  fcfidue 
of  all  his  eflate  real  and  perfunal,  and  had  relation  to  what  went 
before  in  that  zvili;  where  words  taken  by  thcmfelves  [in  a-  aw//] 
may  only  give  an  cftate  for  life,  yet  by  relation  to  otner  words 
in  the  a?//,  they  may  carry  a  fee,  Green  verfus  Armjleed^  Hok.  6^.  g,^""*  '^* 
and  in  Salh,  234.     The  devife  of  the  Bdl  Tavern  would  not  Q^sJiaXti^ 
Lave  carried  a  fee,  but  by  conncfting  it  to  what  went  before,  Ca'vt  in 
Upon   the  whole  I    am   of  opinion  that   William  the  nephew  ^^^  *75^ 
took  only  an  cftate  for  life,  and  that  the  leflbr  of  the  plaintiff 
who  is  heir  at  law  to  the  tcftator  is  intitled,  To  the  pojteu  muft 
be  delivered  to  the  plaintiff.     And  of  the  fame  opinion  was  the 
whole  court. 

Judgment  for  the  plaintifiF. 


Tiflen  Efq.  demandant  verjiis  Clarke^  gent,  tenant*    In  »Biack.Re^ 
a  writ  of  right  patent.  ?2'JL^^^ 

Middle/ex.  PRANCIS  John  Tifen  Efq.  by  jfohn  Vernon  hi«  at-  ^.^^om^ 
(to  wit)  torney  demands  againft  George  Clarke^  gentleman,  in  a  writ  ©f 

ten  meifuages,  ten  gardens,  one  (hop,  two  coach-houfes,  right  p»teirt. 
three  (lables,  and  two  acres  of  land  with  the  appurtenances,  in  .      ^ 

the  parifli  of  Saint  John  Hackney^  as  his  right  and  inheritance  ^^^'^ 
by  writ  of  our  Lord  the  King  of  right,  and  thereupon  he  faith, ^^^  * 
that  Francis  Tijfen  Efq.  father  of  him  the  faid  Francis  Jokn^ 
was  feifed  of  the  tenements  aforefaid,  with  the  appurtenances  in 
his  demefne  as  of  fee  and  right  in  the  time  ot  peace  in  the 
lime  of  our  Lord  George  the  firft,  late  Vmg  oi  dr eat  Briiain^ 
(to  witj  within  fixty  years  now  laft  part,  by  taking  the  explees 
thcreot  to  the  value,  &c,  and  from  the  faid -Fr^win J  the  father, 
the  right  defccnded  to  the  faid  Francis  John^  who  now  demands 
as  fon  and  heir  of  the  faid  Francis  his  father.  And  that  fuch  is 
his  right  he  offers,  &c. 

And  the  fai^  George  Clarke  by  John  Swale  his  attorney  comes  Plcatbege- 
and  defends  the  right  of  the  faid  Francis  John  Tifen,  and  the  X'J^j,^"5,e 
Jeifin  of  the  faid  Francis  Tiffen,  when,  &c.  and  the  whole,  &c.  mifrU'¥>in$i. 
and  whatfoever,  &c.  and  ixiofily  of  the  tenements  aforefaid  as  ufon  the 
of  fee  and  right,  0r.  and  he  puts  himfclf  upon  the  grand  affize  »««»V^** 
of  our  Lord  the  Kinjf ;  and  he  prays  a  recognitioiH  to  be  ma^^i 
whether  he  the  faid  George  Qarke  has  a  greater  title  to  hold  the 
tenements  aforefaid  with  the  appurtenances,  to  him  and  his- 
heirs  as  tenants  thereof,  as  Jie  now  holds  the  fame ;  Or  whether 
ihe  {^xA  Francis  John  Tijfen  has  title  to  hold  the  fame  tenements, 
with  the  appurtenances,  as  he  has  above  deman^e4  ykk%  iame» 
Sc.  and  the  faid  Francis  John  Tijftn  doth  tbp  like- 

E  £  fi  The 
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The  tenant  by  leave  of  the  court  pleaded  another  pica  in  taf^ 
that  a  fine  with  proclamations  was  levied  of  the  lands  in  quefUon 
in  Michcebnas  term,  i6  Geo.  2.  and  non-claim. 

,  Whereupon  it  was  moved  by  Serjeant  Burland  for  the  demair- 

dant,  that  the  tenant  might  (hew  caufe  why  one  of  his  pleas 
fliould  not  be  ftruck  out ;  becaufc  upon  the  firft  plea  [which  is 
Tlte  mfi  the  general  ifTucl  the  mifc  is  joined  upon  tlie  rfterc  fighi^  which 
joined  upon  can  only  be  tried  by  \X\t  grand  affize^  which  muft  confift  of  four 
t^^  n^cd  by  J^nJgl^^s  of  the  faid  county  girt  with  fwords,  and  twelve  other 
the  grand  jurors,  in  all  fix  teen  jurors  or  recognitors  ;  but  the  iffue  to  be 
aflise.  joined  upon  the  pica  in  bar  of  a  fine  and  non-claim,  muft  be 

Booth  lof.      tried  by  a  common  jury  of  twelve,  and  there  cannot  be  one 
fed.  41.        venire  to  try  both  iffucs. 

Upon  fhewing  caufe  by  Serjeant  Watkcr  for  the  tenant, 
Srery  thing  why  one  of  the  pleas  (hould  not  be  (Iruck  out,  the  whole  coun 
j"^  ^'^^  f(*med  to  be  of  opinion,  that  every  thing  may  be  given  in  evi- 
'jpwTthii**  dcnce  upon  the  wry?  joined  upon  the  mere  rights  except  cbUaUrd 
yrae  except     warranty^  Brook  DroU^  pL  48.  but  did  not  give  any  pofitivc 

coUa^ral  opinion, 

wanaaij.  ^ 

»  Wherrupon'the  Serjeant  for  the  demandant  and  tenant  agreed 

that  a  rule  ihould  be  made  by  confcnt,  that  the  plea  in  bar  of 
a  fine  and  non-claim  ftiould  be  ftruck  out,  and  that  upon  tK8 
trial,  the  tenant  fliould  be  at  liberty  to  give  in  evidence  upon  the 
firft  plea,  a/«<f  ac know  1  edged  to  the  ufe  of  the  tenant  in  fee 
with  proclamations,  and  that  the  demandant  or  his  father  never 
jTiade  any  eiitrv  t<i  avoid  the  finf ;  and  that  the  demandant 
Ihould  be  at  lihrrty  to  give  in  evidence,  that  the  panics  to 
ih^Jine^  or  any  of  them  at  the  time  oi  levying  the  faid  /^//^,  had 
nothing  in  the  premifcs'thc  tenements  in  queflion^  fp  the  rule 
was  drawn  up  accoidinuly. 

Xota,  This  cuiifr  was  tried  at  the  bar  afterwards  in  Euj^ler 
term,  in  ili«:  loiiitc'-ntli  \  far  of  hi*^  prcJent  Vlajcfly,  when 
\\\Q  grand  ijjjize  iotuul  a  vcidici  tor  the  demandant  T^cm 


,  ftuck  Rep.  Thomas  Miller's  cafe.     C.  B. 

oof*  <&•  V»»         t 

c.infrotp<S!"  rpHE  King's  writ  of  habeas  corpus  i flu ed  out  of  tins  court, 
t.vrtyiecol.  •  *  dire6)ed  to  the  warden  oi  the  FUet^  to  have  the  boily  ctf 
Mkn^A^ki  '^^^^^^^^^^'*'  i"  '"*  cnilodv  before  the  jufticcs  here,  together 
rather  belie te-^^^  ^^^  ^^X  **"^  caufc  of  hi^  being  taken  and  detained;  tho 
tbeaffirma-  tenor  of  which.  laid  writ,  the  indorfement  thereon, -and  the  rc* 
^ve:'»i8a      ^^^^^  thereof  arc  in  tbe  words  following,  (viz,) 

full  and  fatu-  ^    '  ^ 

failurjr  anfwcr  by  a  wlcnefs  on  a  Commiffisn  of  Bankrupt.] 

GtOTgt 
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George  the  third  by  the  grace  of  God  of  Great  Britain^  France  The  writ  nf 
and  Ireland.  King,  defender  of  the  faith,  y^r.  To  the  warden  of  ?^'^f'T^*' 
our  prifon  of  the  Fieet  or  his  deputy  there,  greeting.     We  conii.  ^^^xid^^ 
mand  youthat  you  have  before  our  juftices  at  Wcjlminjler^  upon  chuleitbc 
Tuefday  the  \ik  day  of  May  next,  at  the  fitting  of  the  court  on  *^ 
that  day,  the  body  of  Thomas  Miller  in  our  faid  prifon  in  your 
cuftody  detained  as  it  is  faid,  by  whatever  name  the  fXid  Thomdj 
Miller  is  therein  called,  together  with  the  day  and  caufe  of  his 
being  taken  and  detained,  to  do  and  receive  what  our  faid  jnf^ 
tices  fhall  then  and  there  confider  of  him  in  this  behalf,  and 
have  you  then  there  this  writ ;  witnefs  Sir  William  De  Grey 
Knt.  dX  Wejimirifter  the  twenty -eighth  day  oi  April  in  the  thir- 
teenth year  of  our  reign. 

Thus  indorfed      f  Henry  Townly  Ward^  29th  April  ijj^^ 

by  H,  T.  frard    <  By  rukctf  court  dated  the  28th  April  tyy^. 

Miller'j  attorney  L  By  the  ftatute  of  the  32d  of  Charles  the  2d, 

f  By  virtue  of  this  writ  to  me  dir^eSed  the  body 
I  ot  the  within  named  Thomas  Miller  before 
Thus  indorfed  I  the  juftices  of  om*  Lord  the  King  within 
hy  the  warden  J  written,  at  the  day  and  pia'cc  within  contain- 
tf  the  Fleet  j  ed  I  have  ready,  as  is  to  me  within  commanded. 
prifon.  "    The  anfwer  of 

John  Eyles  Efq.  warden  of  the  prilpn  of  our 
^  Lord  the  iCi/i^,  of  the /fce/. 

The  Fleet  (to  witj  I  John  F^les  Efq.  warden  of  the  prifon  The  fchedule 
of  our  Lord  the  King  of  the  Fleets  to  the  juftices  of  our  L,ord  «nnexedto 
the  King  at  Weflminfler,  moft  humbly  certify  and  return,  th4t  JJinirg'th?"' 
before  the  coming  of  the  writ  of  our  faid  Lord  the  King  to  this  return  thcro- 
fchedulc  annexed  and  to  me  diretted,  (that  is  to  lay)  on  th^  ®*'» 
twenty-CSventh  day  of  February  in  the  year  of  our  Lord  one 
thoufand  feven  hundred  and  feventy -three,  Thomas  Miller  in  the 
faid  writ  n^med,  ^was  brought  into  tHe  faid  prifon  of  the  Fleet^ 
and  is  now  detained  under  my  cuftody  in  the  faid  prifon  by  vir^ 
tue  of  an  order  under  the  hands  and  feals  of  the  major  part  of 
the  conHniflioncrs  in  a  commiffion  of  bankrupt  awarded  and 
iJfued  agaihft  one  Samuel  Cole;  the  tenor  of  which  faid  order  is 
in  the  words  and  figures  following,  (that  is  to  fay)  at  the  Crown 
and  Rolls  Tavern  in  Chancery  Jane,  in  the  county  of  Middlefex\ 
the  26th  day  of  February  1773,  whereas  the  King's  Maiefty's 
commiffion  under  the  Great  Seal  o{  Great  Britain,  grounded  upoii 
the  feveral  flatutes  made  and  now  in  force  concerning  bank- 
rupts, or  fome  or  one  of  them,  bearing  date  at  Weftminfler  the 
fecond  day  of  June,  in  the  twelfth  year  of  bis  prefetxt  Ma- 
jefty's  reign  is  awarded  and  iffued  againft  Samuel  Cole^  of  the 

£  £  3  parilh 
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parlih  of  'Saint  Paul  Covmt  Garden^  ia  the  county  of  MOdt^ex 
mercer,  dealer  and  chapman,  direded  to  John  Scart^  fowkt 
•  Walker y  Abel  Moyfcy  Efquires,  Henry  Barnes  and  ThotMU  Griffiths 
^  gentlemen,  or  any  four  or  three  of  them.  And  wbereais  the  faid 
commiflioners  in  the  faid  commifTion  named,  or  the  major  part 
of  them,  having  hegun  to  put  the  faid  commifiion  in  execution 
upon  due  examination  of  witneffes,  and  other  good  proofs  upon 
oath  before  them  had  and  taken,  did  find  that  the  faid  Samttel 
Cole  before  the  date  and  fuing  forth  of  the  faid  commifiion  did 
become  bankrupt,  within  the  compafs,  true  intent  and  meaning 
of  fome  or  one  of  the  ftatutes  made  and  now  in  force  concern- 
ing  bankrupts,  and  did  adjudge  and  declare  tlie  faid  SamutiCoU 
a  bankrupt  accordingly.  Ana  whereas  on  the  twenty-fixth  day 
ol  February  ont.  thoufand  feven  hundred  and feventy -three,  Tho* 
mas  Miller  of  Goldjmith-Jlreel  in  the  city  of  London^  weaver,  wai 
fummoned  to  appear  before  us  whof^f  hands  and  feals  are  here- 
under  fubfcribed  and  fet,  being  the  major  part  of  the  commif- 
{ioners  in  the  faid  commifTion  named  and  authorized,  at  fix  of 
the  dock  in  the  afternoon  of  the  day  laft  aforefaid  at  the  Crown 
and  Rolls  in  Chancery -lane  ^  in  the  county  of  Middlejix  aforefaid, 
in  order  to  be  examined  touching  the  difclofure  and  difco\»ery 
of  the  faid  bankrupt's  eftate  and  effefis ;  and  whereas  we  the 
faid  commiflioners  met  at  the  place  aforefaid,  when  and  where 
the  faid  Thomas  Miller^  in  obedience  to  our  fummons,  appeared 
before  us,  and  he  being  afked  upon  oath  feveral  queftions  touch- 
ing the  difcovery  of  the  faid  bankrupt's  eftate,  he  did  not  in  our 
judgment  and  opinion  fully  make  anfwer  to  feveral  queftions  at 
that  time  by  us  put  to  him.  And  the  faid  Tkamas  J^Utr  being 
afked  by  us  amongft  other  queftions,  wliich  were  neceflary  for 
the  difcovery  of  the  faid  bankrupt's  eftate,  *'  Whether  or  not  he 
"  pur  chafed  by  a  broker  two  certain  bales  of  china Jilk^  of  the  rvalue 
*'  of  two  hundred  and  feventy  pounds  or  thereabouts^  mentioned  in 
♦•  the  latter  part  of  his  examination^  taken  before  us  on  the 
"  twenty^third  day  of  February  inflant^'  (which  faid  exami- 
nafien  was  then  and  there  read  to  him)  "  or  whether  he  could 
"  form  Any  belief ^  whether  he  bought  them  by  a  broker  or  not  ? 
The  faid  Thomas  Miller  for  anfwer  faid,  '*  He  could  not  pof 
••  ftivelv  TtcolleB  wheiJier  he  had  bought  the  fame  by  a  broker  er 
••  nat^  outfroyld  rather  believe  he  had  bought  the  fame  by  a  broker,'* 
And  the  (aid  Thomas  Miller  being  further  afked,  "  Whether  or 
♦•  mat  he  believed  he  had  bought  the  faid  tzoo  bales  (ffUk  by  a 
"  krokerf**  He  faid,  "  He  ^ould  not  give  another  anfwer** 
*^  than  the  above-mentioned.  And  the  faid  Thomas  MMer 
bcii^  told.by  the  faid  commiflioners,  that  the  above-mentioned 
fafwcr  wai  not  a  full  anfwer  to  Cheir  queftion  ;  -and  being  fur* 
Ibrr  aJObdi*  *'  Whether  by  the  v^rds  [hefhodd  rather  bebeoe']  m 

*'  hiA 


Easter  Term  13  Geo.  III.  1773.  42S 

•*  his /aid  anfwer  above-mentioned  he  meanti  that  he  did  betiet4 
*•  the  f aid  two  bales  of  JUk  were  bought  by  a  broker^  or  whethcf  ^ 
**  he  meant ^  ^o  fay  he  did  believe  that  tAe  /aid  two  bales  of  JUk 
••  were  not  bought  by  a  broker?''  He  the  faid  Thomas  Miller  r<j- 
fufed  to  anfwer  ••  whether  he  did  believe  that  he  had  bought  thi 
*'  faid-  two  bales  of  flk  ^v  a  broker^  or  whether  he  didbelicvt 
••  that  he  had  not  bou^t  tnefaid  twQ  bales  of  flk  by  a  broker?'* 
And  for  that  the  faid  Thomas  Miller  in  other  refpefts  mtibehavqd 
himfelf  to  us,  we  the  "major  part  of  the  faid  commiflioners  iii 
the  faid  commllTion  named,  do  therefore  by  virtue  of  the  (aid  ^ 
commiflion,  and  of  the  feveral  ftatutes  now  in  force  concerning 
bankrupts,  fome  or  one  of  them  herewith  fend  to  vou  the  keeper 
or  warden  of  his  Majefty's  prifoh  of  the  Fleets  tne  body  pf  th^ 
faid  Thomas  Miller;  and  do  hereby  command  and  require  yoii 
the  faid  keeper  or  warden  to  receive  him  intp  your  cuftody» 
and  him  there  fafely  keep,  and  there  to  remain  without  bail  or 
niainprize  until  fuch  time  as  he  the  faid  Thomas  Miller  (hall 
fubmit  himfelf  to  us  the  faid  commiflioners  or  the  major  part 
of  the  commiflioners  in  the  faid  commiflion  named«  and  full  an- 
fwer  make  to  the  faid  commiflioners  to  all  fuch  queftions  as  fliall 
be  put  to  him  as  aforefaid,  and  according  to  the  true  intent  and 
meaning  of  the  flatute  or  ftatutes  in  that  cafe  made  and  pro^ 
vided  ^me  or  one  of  them;  and  this  fliall  b^  your  authority  for 
fo  doing. 

TohnSeare^  (Z.  S.) 

FowUr  Walker,     \L.  SS 

Thomas  Griffiths,  {L.  S.j 

To  James  Paris  our  meflenger,  and"J 

Ivilliam  Staddon  and  Endymton  Por^ 

ier — To  all  the  conftables  and  others 

his  Majefty's  officers  of  the  peace  to 

whom  thele  prefents  fliall  come,  re- 

quiringand  commanding  him  or  them 

to  be  aidmg  and  aflifting  in  the  exe- 
cution of  this  our  warrant  as  occafion 

fliall  offer ;  and  alio  to  the  keeper  or 

warden  of  his  Majefty's  prifon  of  the 

Fleet  in  the  city  .of  London^  or  his 

deputy  or  deputies.  ^ 

And  this  is  the  caufe  of  taking  and  detaining  the  faid  Thomas 
HiUer,  whofe  body  I  have  ready  according  to  the  command  of 
the  faid  writ  hereunto  annexed. 

Miller  being  now  brought  to  the  bar,  the  habeas  corpus  and  Mtf^^n^ 
ibe  return  thereof  being  read  and,  filed,  Serjeant  Burland  took 

E  E  4  feveral 


424  Easter  Term  13  Geo.  III.  1773. 

fevcral  exceptions  to  the  return^  that  it  thereby  appeared  tl'u: 
commitment  was  illegal. 

ift  ObjcQion.  That  the  commlflioners  loavc  not  fet  ion\\ 
that  they  took  the  oath  to  authorize  themfelves  to  execute  the 
feveral  powers  and  trufts  repofed  in  them,  as  commidioners  iq 
the  commifTion  of  bankrupt  againll  Samuel  Cok:  that  it  ought 
to  appear  that  thefe  three  commiinoners  (particularly)  who  com- 
mitted MiUer  to  tlie  FUtt^  dl4  take  the  oath  before  they  afied 
under  the  commiflion. 

\  2d  Objeflion.     That  they  have  not  fet  forth  ihzt  Sam ud  Cck 

was  a  trader,  and  the  other  requlHtes  neceflary  to  make  him 
liable  to  become  a  bankrupt. 

3d  Objeftion.  That  the  commiffionefs  have  not  conformed 
themfelves  to  i\\e  fiat,  ^  Geo.  2.  ch,  <y>.fe£l.  13.  whereby  it  is 
cnafted,  that  in  cafe  any  perfon  (hall  be  commuted  by  the  com- 
miffioners  for  refufmg  to  anfwer,  or  not  fully  anfwering  any 
qucftion,  the  commiffioners  (hall  in  their  warrant  of  commit, 
ment  fpccify  fuch  queftion  ;  they  have  not  fully  fpecified  thcjir/l 
quejlion,  but  the  fame  refers  to  a  former  examination  of  Ar/fcr 
on  the  23d  of  February,  which  examination,  or  any  queftion 
then  put  to  AI7/^r  do  not  appear  to  the  court ;  as  the  queftion 
put  to  Miller  on  the  26th  ot  February  refers  to  a  former  exa- 
mination, they  ought  io  have  ftatcd  the  qu^/iion  put  to  Miller  on 
that  former  examination  on  ihe  23d  of  February  in  htrc  i*erba^ 
that  the  court  might  judge  whether  the  fame  was  material  or 
relevant  for  the  difcover)'  of  the  bankrupt's  eftate  and  effefls; 
but  as  it  ftands  upon  this  return  of  the  habeas  corpus,  the  court 
cannot  form  any  judgment  what  the  queftion  related  to,  or  how 
it  was  material  ;  and  they  might  as  well  have  aflced  Miller  whe- 
ther the  horfe  which  won  the  laft  match  at  Newmarket  was 
bought  by  a  broker  or  not. — It  doth  not  appear  to  the  court  as 
it  ought,  that  the  queftion  was  material,  and  that  Miller  was' 
bound  to  anfwer  it.     2  Stra.  880.  fp  he  ought  to- be  difchargcd. 

4th  Objeftion.     But  fujppofmgthe  queftion  to  be  well  enough 
ftated,  I  ifay  Miller  ha?  fully  anfwered  it^  as  appears  by  the 
.   return.  • 

5th  Objeftion.  It  appears  by  the  conclufion  of  the  return^ 
that  the  commiflioners  have  committed  Miller  to  the  Fkd^ 
••  there  to  remain  without  bail  or  mainprize  until  fuch  time  as 
"  he  the  faid  Thomas  Miller  fliall  fubmit  himfelf  to  us  the  bid 
•'  eommiflioners,  or  the  major  part  of  the  faid  commifBonoiK 
*t  in  the  faid  commiflion  named,  and  full  anfwer  to  m^e  <o  tlie 
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*f  faid  commiffioners,  to  all  fuck  quejiij)n5  asjhall  be  put  to  hin^z% 
*•  aforcfaid,  and  according  to  tW  true  intent  and  meaning  of 
•*  the  ftdturc  or  ftatutes  in  that  cafe  made  and  provided,  fpme 
••  or  one  of  ihem.**  He  is  hereby  committed  until  he  fliall  an- 
fwer  all  fuck  quejlions  asjhall  be  put  to  him:  here  the  commiC- 
fioners  have  exceeded  their  authority  moft  clearly  ;  for  no  man 
CAi\  fay  that  MtlLr  can  be  lawfully  detained  in  prifon  until  he 
fhall  anfwcr  all J'uch  quejlions^  as  fhall  be  put  to  him  by  the  con^? 
mifTioners.  It  ought  to  have  concluded  as  it  was  in  Perroii*% 
cafe,  viz,  **  until  he  fliall  anfwer  to  the  queftions  fo  put  unto 
•'  him,  [as  were  fpecified  in  that  return]  by  us  as  atorefaid." 
See  Bracy*s  cafe,  i  Ld,  Raym.  99,  100. 

In  anfwcr  to  the  firft  objeftion  it  was  faid  by  Serjeant  Daoy^ 
that  it  fufficicntly  appeared  to  the  court  that  the  commifTioners 
had  authority  to  aft  under  the  commiffion  iflued  againft  Cok^ 
becaufe  it  was  ftated  they  are  commillloners,  and  had  afted 
therein. 

To  the  fecond  objeftion,  that  it  doth  not  appear  that  Cole 
vas  a  trader  and  liable  to  become  a  bankrupt,  he  anfwered, 
that  it  appeared  to  the  court  by  the  return^  that  the  commif- 
fioners put  the  commifTion  in  execution,  and,  upon  due  exami* 
nation  of  witncffes,  and  other  good  proofs  upon  oath,  did  find 
ithat  CoU,  before  the  date  and  fuing  forth  the  commiffion,  did 
become  bankrupt,  which  the  Serjeant  faid  was  fufficient,  without  • 
fetting  forth  all  the  particulars  recjuifitc  to  make  a  man  liable  to 
become  a  bankrupt. 

To  the  third  objeftion,  that  the  queftion  referred  to  z  former 
examination,  which  was  not  ftated,  he  anfwered,  that  there  was 
no  occafion  to  repeat  it,  becaufe  it  is  ftated  that  the  (aid  Jormer 
examination  was  then  and  there  read  to  him  [M/fer],  and  the 
queftion  being  put  to  him,  as  above,  touching  his  purchafing  the 
two  bales  of  filk,  he  did  not  give  an  anfwer  to  the  fatisfaftion  of 
the  commiffioners. 

To  the  fourth  objeftion  he  anfwered,  by  infifting  that  Mller 
had  not  given  a  full  anfwer  to  the  queftion  "  Whether  or  not 
*'  he  purchafed  by  a  broker  two  certain  bales  of  China  filfc  of 
*'  the  value  of  270/.  or  thereabouts,  mentioned  in  the  latter 
**  part  of  his  examination,  taken  before  the  commiffioners  on 
*•  the  23d  day  of  February  inftant,  (which  examination  was  then 
"  and  there  read  to  him)  or  whether  he  could  form  any  belief 
*•  whether  he  bought  them  by  a  broker  or  not  ?  his  [^Miller's] 
*•  anfwer  being,  that  "  he  could  not  pofitively  recolleft  whether 
;*  he  had  bought  the  fame- by  a  broker  or  not,  but  Oiould  rather 
f  believe  he  had  bought  the  lame  by  a  broker;"  the  Serjeant  faid 

thii 
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this  was  not  a  full  anfwer  to  the  fatisfaflion  of  the  coramif- 
(ioners,  and  therefore  they  committed  him ;  and  he  further  faid 
he  would  put  the  caufe  upon  this  fingle  point,  viz.  that  the 
quellion  was  not  fully  anfwered. 

To  the  fifth  objeftion  Serjeant  Da^j  faid,  he  wiflied  it  bad 
not  been  mentioned  in  the  warrrant,  ^^  And  for  that  (he  faid 
i*  Thomas  MilUr  in  other  rtfpcBs  mijbehavcd  himfelf  to  the  com- 
••  mjjioners;  but  infilled  that  if  there  was  other  legal  caufe 
(befides  milbehaviour)  to  commit  him,  he  was  rightly  imprifoned, 
until  he  (hould  anfwer  allfuch  queftions  as  fliouTd  be  put  to  him 
by  the  commiflioners,  tending  to  the  difcovery  of  the  cftatc  and 
efiefks  of  the  bankrupt. 

Serjeant  Glynn  for  the  commiflioners  anfwered  the  obje&ions 
very  much  to  the  like  effeft  Serjeant  Davy  had  done  before,  and 
therefore  I  (hall  not  make  a  needlefs  repetition. 

Lord  Chief  Juftice  De  Grey — By  the  old  ftatutes  of  bankrupt 
of  the  34  (3  35  Hen.  8.  and  13  EUz.  ch.  7.  the  commiflioners 
had  no  power  to  commit;  but  they  had  power  to  call  before 
them  perfons  to  be  examined  on  oath  for  the  difcovery  of  the 
bankrupt's  eflate  and  cffefts;  and  if  fuch  perfons  upon  exami- 
nation, did  not  difclofe  the  whole  truth  of  fuch  things  as  they 
Ihould  be  examined  of,  or  deny  to  fwear,  then  fuch  perfons 
ihould  forfeit  double  the  value  of  the  goods  and  debts  by  them 
concealed.  ^ 

The Jlat.  1  Jfac.  1.  ch.  15.  gives  the  commiflioners  power  to 
commit  perfons  refufing  to  be  fworn,  and  make  anfwer  touching 
the  bankrupt's  e&ate  and  effefts ;  this  power  is  adopted  by  the 
^at.  ^&  s  -^*'  ^^*  ^7*  ^^^  ^y  ^^^  5^^  ^f  ^^^*  2.  fA.  op.Jt3. 
16.  which  enaSs  (amongft  other  things)  that  it  fliall  be  lawful 
for  the  commiflioners  to  examine  every  perfon  duly  fummoned, 
or  prcfent  at  any  meeting  of  the  commiflioners  touching  all 
matters  relating  to  the  per/on  and  effefts  of  the  bankrupt,  and 
any  aft  of  bankruptcy  committed  bv  him,  and  alfo  to  reduce 
into  writing  the  anfvyer  of  fuch  perfon,  which  examination  the 
parly  examined  is  required  to  fubfcribe,  and  in  cafe  fuch  perfon 
ihall  refufe  to  anfwer,  or  fliall  not  fully  anfwer  to  the  fatisfadioo 
of  the  commifllioners  all  lawful  queilions  put  by  them,  £^c.  it 
fliaJI  be  lawful  for  the  commiflioners  to  commit  him  to  fuch 

f»rifon  as  they  fhall  think  fit,  there  to  remain  without  bail  until 
iich  perfon  ihall  fubmit  himfelf  to  the  commifltoners,  and 
full  anfwer  make,  to  the  iatisfaftion  of  the  commiflioners^  to  all 
fuch  queftions  as  fliall  be  put  to  him,  and  fubfcribe  fiich  eiou 
ounaUcm  a>  albrelaid.    ThisJ^alulc  has  decided^  die  mode  to  bt 

purfued- 
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purfued  in  this  matter ;  in  Perrott'i  cafe  of  commitment,  tlic 
(jueftions  put  to  him  were  in  writing;  and  he  was  committed  un» 
til  he  {houldanfwer  the  fame,  which  was  right. 

In  the  prcfent  cafe,  Miller  had  only  two  ways  or  means  to  en- 
able him  to  anfwer  the  queftion  put  to  him,  either  by  recoUeSion 
or  bdief:  the  firft  is  knowledge^  and  muft  imply  confciou/mfs : 
but  in  fome  cafes  no  traces  of  a  fa£l  remain  in  a  man  s  memo'f^ 
whereby  he  can  recolUS  the  faft,  it  is  pofliblc  he  may  have  loft 
all  knowledge  of  it ;  and  if  he  has,  he  can  oHly  anfwer  that  he 
doth  not  know^  or  cannot  recoUeS  the  faft.— A  man  may  rr* 
colU3  to  a  certain  degreie,  and  though  he  cannot  ncolled  at  one 
time,  he  may  at  another  :  fuppofe  I  may  not,  or  cannot  rtcolkS^ 
yet  I  may  and  can  believe  I  did  a  certain  fa£l,  becaufe  you  tell 
me  you  faw  me  do  it;  then  I  Mieve  I  did  it,  becatife  I  give 
credit  to  you  as  a  perfon  of  veracity.     How  is  it  in  conrts  "• 

ofjufiice,  when  a  man  fwears  he  neither  rYro//(f^  nor  ^fik^ 
that  he  did  fuch'a  fa£l ;  or  that  be  did  or  did  not  do  fnch 
a  fa£l,  to.  the  heft  of  his  knowledge^  remembrance  and  belieft  *  It 

is  certainly  a  full  anfwer. A  fubfcribing  witnefs  to  a  bond 

may  fwear  he  has  totally  forgot  that  Ke  fubfcribed  his  name  as 
a  witnefs  thereto,  and  that  he  cannot  fwear  pofitively  that  he  faw 
the  obligor  feal  and  deliver  the  bond;  but  feeing  his  own  hand- 
writing fubfcribed  as  a  witnefs  to  the  execution  thereof,  he  may 
fwear  he  believes  he  faw  the  obligor  execute  the  bond ;  and  focn 
anfwer  would  be  fatisfaftory  to  the  court.  Suppofe  a  banker 
was  upon  examination  afked  whether  he  paid  fucn  a  bill  by  calh 
or  notes,  and  he  anfwers  he  cannot  tell,  but  his  books  may  in« 
form  him,  or  his  books  msfy  be  loft,  and  his  clerks  gone  awar 
from  him ;  if  on  looking  into  his  books  he  fees  by  the  hana> 
writing  of  his  clerks  that  the  bill  appears  to  be  paid  by  call)  or 
notes,  he  then  fwears  to  his  i«fc^ accordingly  ;  but  if  his  books 
be  loft  or  deftroycd  and  his  clerks  are  dead  or  gone,  and  he  then 
fwears  he  cannot  tell,  or  dbth  not  know  ¥rhether  the  bill  was 
paid  by  caftior  notes,  his  anfwer  is  full,  and  ought  to  be  taken 

as  fatisfaSory. So  a  merchant  buying  many  good*  may  have 

forgot,  and  cannot  rtctdleB  or  be  able  to  fwear  whetner  he 
bought  a  ceruin  particular  parcel  ami  fort  of  goods  by  htmfelf  or 
a  broker.     But, — ^ 

To  come  to  the  prefent  cafe ;  the  examination  was  to  Snd  out 
whether  the  two  bales  of  filk  were  or  were  not  the  property  of 
Cole  the  bankrupt,  fo  the  queftions  put  to  Miller  lecm  to  be 
material. 

The  tft  queftion  is — Did  you  purchafe  by  a  broker  the  two 
bales  of  filk  ?   His  anfwer  was,  ^*  I  cannot  pofitively  recdUS 

*♦  whether 
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"  whether  I  bought  them  by  a  broker  or  not;"  this  is  a  fuffi* 
cient  anfwer,  as  it  feems  to  me. 

«  The   2d  Queftion "  Can  you  form  any  htUef  whether 

••  you  bought  them  by  a  broker  or  not  ?"  His  anfwer  was,  **  I 
••  fliould  rather  hditut  I  bought  them  by  a  broker."  I  think 
this  anfwer  amounts  to  a  degree  of  hditf  fufHcient  to  anfwer 
eixnl  purpo/is.  If  an  heir  at  law,  in  a  court  of  «quity,  was  to 
fwear  in  his  anfwer  that  he  ratlur  believed  his  anceftor  made  and 
left  a  will^  the  court  would  hold  him  to  it. — I  think  in  this 
cafe  Miller  would  be  liable  to  be  convifled  of  perjury  if  it  could 
be.  proved  tliat  he  bought  xhe  iilk  himfeit,  and  not  by  a 
))roker. 

The  3d  Queflion — "  Whether  or  not  do  you  hebeve  yoo 
"  bought  the  two  bales  of  (jlk  by  a  broker  ?"  His  anfwer  wa$» 
•*  I  cannot  give  any  other  anfwer,"  (that  is  to  fay,)  than  I  have 
now  given,  viz.  "  I  cannot  pofitively  recol/eSl^&c.*'  but  I  rathq 
iekeve,  Wc. 

The  4th  Queftion — "  Whether  by  the  words  I  Jhotdd  rtdiker 
*'  believe  I  bought  them  by  a  broker^  you  mean  that  you  do  bdieat 
«*  the  two  bales  of  filk  were  bought  by  a  broker,  or  whether  yoa 
**  meant  to  fay,  you  do  believe  that  the  faid  two  bales  of  filk  were 
•*  not  bought  by  a  broker  ?"  Miller  refufed  to  anfwer  this  4tii 
queftion,  and  this  is  the  only  caufe  oi  committing  him ;  1  think 
in  my  confcience  he  had  before  fworn  to  a  degree  of  heliefiii^ 
ficient  to  anfwer  civil purpofes* 

The  conclufion  in  the  warrant  of  commitment  feems  to  be 
wrong,  but  as  to  this  point  \  giv^  no  opinion ;  in  Perrofs  cafie 
the  conclufion  of  the  warrant  was  right. 

After  Miller  had  faid,  he  rather  believe4  he  bought  the  /Hi  fy  « 
broker^  the  commiftioners  might  have  proceeded  to  afk  him  who 
was  his  broker,  (3c.  I  am  of  opinion  upon  the  whole,  thai 
}4ilUr  muft  be  difcharged  out  ot  cuftody.     The  other  three 

J'udces  were  of  thp  fame  opinion,  and  Miller  was  accordiogiy 
lifcharged.  *. 


TRINITY 
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Golden  verfus  Manning  and  Peyton!     C.  B.  *^t!c^ 

London  Q  AMU  EL  MANNING  late  of  the  city  of  Lon^  [A  earner  it^ 
{to  wit,}        don,  inn-holder,  and  Jfohn  Peyton  late  of  the  fame  ^"'**2^ 

place  inh*holder,  were  attached  to  anfwer  Richard  iH^e^tlle 
Golden  in  a  plea  of  trefpafs  on  the  cafe,  &c.  and  whereupon  genemi  umfk 
the  faid  Richard  Golden  by  Richard  Rudd  his  attorney  com-  ^^Jj'i"**** 
plains,  that  whereas  the  faid  Samuel  and  John  now  are,  and  for  ^     ^ 
divers  years  tail  pad  have  been,  common  carriers  to  carry  ffoods,  bedandoo. 
wares  and  merchandizes  from  the  town  of  Birmingham  in  the  Thenwoidli 
county  of  Warwick  to  the  city  of  London^  and  the  faid  Samuel  J^iJS. 
^nd  jfokn  whilft  they  were  and  continued  common  carriers  as 
aforefaid,  that  is  to  fay,  on  the  10th  day  of  May^  in  the  year  of 
our  Lord  1771,  at  Birmingham  aforefaid,  did  receive  into  their 
care  and  cuAody  two  pieces  of  filk,  confilling  of  divers,  (to  wit] 
lip  yards  of  the  value  of  30/.  in  good  order  and  ccMidicion, 
being  the  property  of  the  faid  Richard  Golden^  to  carry  (he  fame 
fafely  from  the  faid  town  of  Birmingham  to  the  city  of  London 
aforefaid,  and  to  deliver  the  fame  to  the  ufe  of  the  faid  Richard 
Golden,  at  the  houfe  of  one  Samud  Ireland  in  Prince* sjlreet 
Sfnttal-fields,  London,  that  is  to  fay,  at  London  aforefaid,  in  the 
parifh  of  Saint  Mary  le  Bow  in  the  ward  of  Cheap.    And  the 
faid  Safnuel  and  John  on  the  fame  day  and  year  at  London  afore* 
faid,  in  the  pariih  and  ward  aforefaid,  did  undertake  to  carry 
and  deliver  the  faidf  pieces  of  filk  in  manner  aforefaid,  for  a 
xeafonable  reward  to  be  paid  them  by  the  faid  Richard  Golden: 
jicverthelefs,  the  faid  Samuel znA  John  have  not,  nor  hath  either  Bmch., 
of  them  taken  care  to  carry  and  deliver  the  faid  pieces  of  filk  Neg^igt iice  \u 
in  manner  aforefaid,  but  have  and  each  of  them  hath  hitherto  "^/*^^''  . 
entirely  omitted  and  neglefted  fo  to  do,  fo  that  the  faid  pieces  of 
filk;   nor  any  part  thereof  have  ever  hitherto  come  yo  the  faid 

*  Richard 
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%i  Connt. 
for  not  car- 
rying and  d^- 
£verbg  goods 
in  px>d  order 
and  condition 
in  a  r^afon. 
•ble  time  to 
Che  plaintiffs 
vie  for  a  rea- 
ibnab'e  re- 
ward to  be 
paid  to  de- 
fendautt. 


Brrtch. 
Megligcace. 


^d  Count* 
In  coofider- 
ntion  that 
pbittC^flT  de- 
IJTered  goods 
to  defend— Ci» 
at  their  re- 
^ucft  to  be 
carried  from 
Binnipgham 
to  London* 
and  th^re  de- 
livered in  a 
realbnable 
time  for  a  rea- 
Iboable  re- 
ward, defend- 
ants ooder- 
took  to  carry 
anddeliTer 
the  fame  ac« 
cordiagly. 


prgpife.aD4 
uadc|pkig|^ 


lb' chard  Golden  or  to  his  ufc.  And  whereas  the  faid  Samuel  ard 
Jfohn  fo  being  common  carriers  asaforefaid,  on  the  day  and  year 
lafl  aforcfaid,  at  Birmingham  aforefaid,  did  receive  into  ibeir 
care  and  cullody  two  other  pieces  of  ftlk  confifting  of  divers, 
(to  wii)  1 19  yards  of  the  vahie  of  go/,  in  good  order  and  con- 
dition, being  the  property  of  the  laid  Richard  Golden^  to  carry 
the  fame  fafcly  from  the  town  of  Birmingham  to  the  city  of 
London,  and  to  deliver  the  fame  in  good  order  and  condition, 
and  within  a  reafonabie  time,  to  the  ufe  of  tlic  faid  Richard 
Golden,  at  the  houfeof  one  5fl/«ttrf/nr/jrt^  weaver  in  Princes-Jirte 
Sffittaljidds  London,  that  is  to  fay,  at  London  aforefaid,  in  the 
parifh  and  ward  aforefaid;  and  the  faid  Samuel  and  John  on  ibc 
fame  day  and  year  at  London  aforefaid,  in  the  parith  and  ward 
afoVcfaid,  did  undertake  to  carry  and  deHver  the  faid  laft  men- 
tioned pieces  of  filk  in  manner  aforefaid,  for  a  reafonabie  reward 
to  be  paid  them  by  the  faid  Richard  Gulden;  nevcflhelefs  the 
faid  Sojkuel  and  John  did  not  within  ai  reafonabie  time  take  care 
to  carry  and  deliver  the  faid  laft  mentioned  pieces  of  fiik  in  man- 
ner aforefaid,  but  delayed  the  delivering  of  the  faid  laft-  men- 
tioned  pieces  of  fllk  an  unreafonable  time,  (to  wit)  for  the  fpace 
of  a  year,  and  behaved  themfelves  fo  negligently  in  the  cuflody 
and  care  of  the  fuid  filks,  that  for  want  of  due  care  in  then  »l 
their  fervants  in  that  behalf,  the  faid  laft  mentioned  pieces  of 
fllk  were  damaged,  and  rendered  of  no  value  to  the  (aid  Jiicksri 
Golden.  And  whereas  on  the  loth  day  oi  May  in  the  year  of  our 
Lord  1771 9  at  London ^  (to  wit^  in  the  parifli  and  \%rard  aforC' 
faid,  in  confideration  that  the  faid  Richard  Golden^  at  the  fpedal 
inftance  and  requeft  of  the  faid  Samttel  and  John,  had  delivered 
to  the  faid  Samuel  and  John  divers  other  goods  and  chattels,  (to 
wit)  two  other  pieces  of  filk  of  the  faid  Richard  Go/ Jen  of  the 
value  of  30/.  to  be  fafely  and  fecurely  carried  and  conveyed  fnmi 
Birmingham  aforefaid  to  the  city  of  London,  and  there,  (to  wit) 
at  London,  to  be  fafely  and  fecurelv  delivered  in  a  reafonabie  tiaie 
to  the  ufe  of  the  faid  Richard  Golden,  at  the  houfe  of  one  Sammd 
Ireland  in  Princes-ftreel,  Sbittal-Jields,  London,  for  a  reafonabie  re- 
ward to  be  therefore  jpaic  by  the  faid  Richard  Golden  to  the  faid 
Samuel  and  John,  tliey  the  laid  Samuel  and  John  undertook  and 
fakhfuUy  promifed  the  (aid  Richard  Golden  fafely  and  fecurdy  to 
carry  and  convey  the  faid  laft  mentioned  goods  and  chattels  fnMM 
Mrmir^ham  aforefaid  to  London  aforefaid,  and  there  fafely  wmk 
(ecurely  to  deliver  the  fane  in  a  reafonabie  time  .to  the  nfe  of 
the  (aid  Richard  Golden,  at  the  hoofe  of  the  faid  Sammd  Jrdmd 
in  PrinceS'finet,  Spittal^ fields,  London:  and  ak hough  the  laid  &• 
mnel  and  John,  on  the  iame  day  and  year  at  Birmi^gkam  aCon&i'i 
had  and  recenred  the  faid  goods  and  chattels  to  carry,  convey  aal 
deliver  as  aforefaid,  vet  the  (aid  Samuel  and  John^  not  regaindiiy 

ibor 
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their  aforefald  promife  and  undertaking,  but  contriving  and  * 
fraudulently  intending  craftily  and  fubtily  to  deceive  and  defraud 
the  faid  Richard  Golden,  in  this  behajf,  have  not  yet  fafelv  and 
fecurely  carried  and  conveyed  and  delivered  the  laid  goods  and 
chattels  or  any  part  thereof  to  the  ufe  of  the  faid  Richard  Golden^ 
at  the  hoiffe  of  the  faid  Samuel  Ireland  in  PrinctsJ^jrat;  SjnitaU 
Jitlds,  London,  or  in  any  other  manner  to  the  faid  Richard  tiolden 
or  to  Ills  ufe,  although  a  reafonablc  time  for  the  delivery  thereof 
hath  long  Hncb  elapied,  and  although  to  do  this  the  faid  Samuel 
and  John  afterwards,  (to  wit)  on  the  firft  day  of  November  in  the 
year  of  our  Lord  1772,  and  very  often  both  before  and  afterwards 
at  London  aforefaid,  in  the  parifli  and  ward  aforefaid,  were  requefi- 
ed  by  the  faid  Richard  Golden;  but  they,  fafely  and  fecurely  to  car^ 
ry,  convey  and  deliver  the  fame  according  to  their  promife  and 
undertaking,  have  hitherto  wholly  refufed  and  Hill  doth  refufe  ; 
whereupon  the  faid  Richard  Golden  fays  he  has  damage  to  the 
amount  of  40/.  and  thereof  he  brings  fuit,  Qc. 

And  the  faid  Samuel  and  John,  by  Carey  Baykv  their  attorney*  Wea. 
come  and  defend  the  wrong  and  injury,  whep,  &c.    And  Stf  to  "^^^ u'^jl?  *!j 
the  firll  and  fecond  counts  m  the  faid  declaration  mentioned  fay  fecond  counts 
that  they  are  not  guilty  of  the  premifes  above  laid  to  their  charge 
in  manner  and  form  as  the  (aid  Richard  hath  ab^ve.  thereof  cem-  Diinotpn^ 
plained  againft  them,  and  of  this  tlicy  put  tliemfelves  upon  the  *'^»  •»  to  tfce 
country,  ISc.  and  the  faid  Richard  Goldtn  doth  the  like,  Ifc.  And  as       ^"^^^ 
to  the  laft  count^  in  the  faid  declaration  mentioned,  the  {dxi^Samud 
and  John  fay  that  they  did  not  promife  or  undertake  in  manner  and 
form  as  the  faid  Rxchard  hath  above  thereof  complained  againft 
them,  and  of  this  they  put  thexnfelvQs  uppn  thqi  country.  IS€. 
9nd  the  faid  Richard  Golaen  dolh  tho  like«  £?<• ;  thercforc/to  try^ 
the  faid  feveral  iffucs  between  the  parties  aforefaid,  the  fheri^ 
are  commanded  that  they  caufe  to  come  here  cm  tbe  morrow  of 
the  purification  of  the  blefled  Mary  twelve,  &c,  Uy  whom,  V^. 
9nd  who  neither,  lie.  to  recognize,  fisfc.  becaufe  a$  \if^\\^&)c. 

Upon  tlic  trial  of  this  caufe  averdift  was  given  for  thepTaiQ«  Cifeftatedfor 
tiff,  with  damages  and  cofts,  fuhjea  tQ  thQ  opuBiQU  of  thi$  «Dua  J^*  J^"*  •^ 
upon  the  following  cafe,  flatod  in  thefe  words,  (w^-i  It  ap- 
pearing upon  the  trial  of  this  caufe.  that  the  ffefcuids^iits  vere 
common  carriers  from  Birmingham  tq  LffndpnJ  tfaa^  on  the  7tli 
dav  of  June  1771,  they  received  a  box  QQAUiotK  tW9  piece$  of 
filfc  confiding  of  119  vards,  direftcd  to  Mr.  Samuel  Ix^nd^ 
Princes 'JlreeL,  Spittaljldlds,  London  »*  that  the  box  c;aroc  to.  ijte 
defcndauts'  warehoufc  in  tondon^^  on  tl\e  8th  of  J^m^  follawipg^ 
with  no  legible  direftioxM  upon  il,  whore  it.  r^tmained  for  tW 
&ace  of  a  year;  at  which  tin^e  the  plaintiff  auid  IrclaM  HvA'^l^, 
their  a.ccounts  togetker«  difcoveu'ed  ttic  inii&^k&gli  thU  ^x  fiaving; 
been  fcnt  by  the  Birmingham  coach,  and  of  it's  not  beip^g  delivered; 
1  upon   • 
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Upon  which,  plaintifTand  Irdand  went  to  the  warehoufe  ani 
found  the  box,  and  upon  opening  it,  a  letter  of  advice  from  thd 
plaintiff  to  him  [Ireland']  was  found  therein  ;  and  the  filks  then 
appeared  to  be  damaged  to  the  amount  of  29/.  14^.  and  fcr  that 
feafon  plaintifTand  Ireland  refufed  to  take  the  box  and  filks  updn 
their  being  offered  to  them,  and  the  defendant  Manning  refufed  to 
make  any  fatisfaflion  for  the  damage  ;  that  the  dclenoants  before 
the  faid  time  rieithtr  delivered  the  goods  nor  gave  any  intclli- 
genceto  Ireland  of  the  arrival  of  the  box  at  the  warehoufe ;  that 
the  name  of  SdjnUel  Ireland^  and  place  of  his  abode  appears  in  a 
pnntedbook,  being  a  dire£lory  containing  the  names  and  places  of 
abode  of  merchants  and  traders,  which  book  they  the  defendants 
had  in  their  warehoufe,  that  the  wayMll  in  the  defendant's 
euftody  and  pofleflion  contained  the  name  of  Samuel  Ireland  and 
tio  further  direSions,  that  no  inquiry  was  made  at  the  defend- 
ant's warehoufe  at  Birmihgham  of  the  plaintiff  to  know  where 
Ireland  lived,  nor  Was  any  inquiry  made  according  to  the  di- 
re6lory,  and  that  defendants  hire  a  porter  at  a  ftated  falary  by 
the  week  to  Carry  out  goods  which  come  by  their  coach,  and 
receive  the  porterage  oi  fuch  goods  as  are  feht  odt  by  the  (aid 
porter. 

The  queftion  for  the  opinion  of  the  court  Ts,  whetlier  under 
ihe  circuiiiftances  of  this  cafe  the  plaintiff  is  intitled  to  recover  P 

T.  Walker  for  the  plaintiff. 
Jf,  Burland  for  the  defendants. 

In  the  debate  of  this  cafe  at  the  bar,  Serjeant  fValktr  for  the 
plaintiff  infilled,  that  it  was  the  duty  of  the  defendants  to  have 
carried  and  delivered  the  filks  in  a  reafonablc  time  after  they 
received  the  fame  at  their  warehoufe  in  Birmingham^  to  S^muH 
Irdandzi  his  houfein  Princesjlreet^  Spiltal -fields,  London^  accord- 
ing to  the  dire£lion';  that  when  a  carrier  receives  goods  to  carry 
and  deliver  them  to  any  perfon  at  any  certain  place,  he  thereby 
undertakes  to  do  what  the  owner  of  the  goods  himfelf  was  to 
do  and  intended  to  have  done;  and  the  carrier  is  anfwerable  if 
1  .         any  damage  or  lofs  happen  through  his,  or  his  fervant's  negU- 

Snce  or  want  of  due  care,  or  doth  not  carry  and  deliver  the 
ne  to  the  ^perfon^  or  at  the  place,  according  to  the  direOion« 
and  this  is  by  the  rules  and  principles  of  the  common  law ;  the 
Aileya  93.  carrier  is  intrufied  with  the  goods  to  carry  and  deliver  them  to 
the  ufe  of  the  pr6prietor  thereof,  in  a  reaibnable  time,  he  con- 
tra£b  to  execute  that  truft  for  a  reafonable  reward  to  be  paid 
him,  and  if  he  be  guilty  of  a  breach  oi  that  trufl  and  cnntraQ, 
lie  is,  by  law,  anfwerable  to  the  owner  in  damans. — In  this  cafe 
the  defendants  have  been  guilty  of  great  negligence,  for  they 
neither  delivered  the  filks  to  Samuel  Ireland  at  his  houfe,  iiac> 
6  gave 
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frave  him  any  intelligence  of  the  arrival  of  the  box  at  the  de-« 
k^iidant's  warelKxife  in  London  ;  and  therefore  Serjeant  Walktr 
prayed  judgment  for  the  plaintiffi 

Serjeant  Glynn  r  contra,  for  the  defien dints,  cdntended.  That 
when  tlicy  received  the  goods  at  their  warehoufe  in  Birminghami 
they  only  undertook  to  carry  them  from  thence  to  their  ware-i 
houfe  in  London  and  no  further,  and  that  it  was  the  duty  of 
Ireland  the  confignee,  upon  the  arrival  of  the  goods  at  LmdoUi 
to  have  then  fenc  and  inquired  for  the  fame,  according  to  the  ad« 
vice  thereof  which  he  muft  have  received  from  his  correfpon<« 
dent  the  plaintiff,  at  Bmmngham^  as  is  the  conilant  and  invari*' 
able  cuHom  and  ufage  amongil  merchants  and  traders,  both  in 
rerpe6t  to  foreign  and  inland  trade  and  conlmerce^ 

But  if  what  is  infiftcd  upon  for  the  plaintifiT  be  laW,  every  c 

carrier  of  goods  to  London  i  muft  not  only  provide  porters  for  lighl 
goods,  but  waggons  and  barges  for  the  carriage  of  heavy  foods 
from  their  refpe3ive  warehoufes  to  all  places  within  the  bills  of'  ' 
morulity*  but  this  is  not  the  ufage,  nor  is  it  pra£licable»  Thai 
the  defendant  could  not  give  intelligence  of  the  arrival  of  the 
goods  to  Inland^  becaufe  there  was  no  legible  dire£lion  on  thd 
box,  as  the  cafe  ilates.  ^So  he  prayed  judgment  lor  tbei 
defendant* 

Curia.  We  are  to  deternlitie  this  cafe  upon  the  fa£b  and  par<ft 
ticular  circiimftances  therein  ftated,  fo  there  is  no  neceflity  fof 
us  to  confider  of  the  laWs  in  general  re fpcfting  carriers.— *— It  iS 
ftated'  to  us,  that  thefe  defendcfnts  hire  a  porter  at  a  ftated  falary 
by  the  week,  to  carry  out  goods  which  come  by  their  coach,  and 
receive  the  porterage  of  fuch  goods  as  are  fent  out  by  thai  porter ; 
therefore  we  apprehend  we  are  bound  to  fay,  that  tne  defendants 
were  obliged  to  fend  the  goods  by  their  porter  to  be  delivered  at 
Samuel  Ireland' 9  houfe  in  Princes-Stredt  Spittaljieldsi  according 
to  the  dire£lioji,  and  the  promife  and  undertaktng  laid  in  the 
declaration;  as  iht  defendants  conftantly  kept  a  porter  for  this 
purpofe,  they  engaged  and  fpecially  undertook  fiii^this  particular 
cafe]  to  deliver  the  gixjds  to  Mr.  Ireland^  by  their  porten 

There  can  be  no  doubt  but  carriers  are  obliged  to  (end  notice  Oinil  jf«] 
to  perfons  to  whom  goods  are  direfled,  of  the  arrival  of  thofe 
goods  within  a  reafonable  time,  and  muft  take  fpecial  care  that 
the  goods  be  delivered  to  the  right  perfon^  It  was  by  the  neg-»  . 
ligence  of  the  defendants  that  the  dire£Uon  of  the  box  was  ob- 
literated. The  nu^er^of  a  flage-co^ch  takes  a  greater  price  for 
the  omriase  of  goods  than  other  carriers,  ib  is  certainly  bound 
'  either  to  lend  out  tilt  goods  from  his  warehoufe  in  Lonaon  to  be 
Vd.  III.  IF  '  aeUvtitfl 
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delivered  to  the  perfons  to  whom  thcfame  are  dircSed,  or  to 
fend  notice  of  the  arrival  thereof  within  a  reafonable  lime;-— 
If  the  deiendants  in  this  cafe  were  to  be  afked  in  what  manner 
they  ufually  deliver  the  goods  at  London,  they  would  anfwcTt 
**  Wc  always  keep  a  porter  at  London  by  whom  we  fend  out  the. 
•*  goods  to  be  delivered  to  the  perfons  to  whom  the  fame  arc 
*^  dire6led ;"  our  opinion  is  confined  to  this  particuhr  cafe  only. 

Judgment  for  the  plaintiff. 
« Black.  Rep.  Bollock  i;^ryZ<i  Saunders  and  Others,     C.  B. 

5I».S.C.  *^ 

Trefpafi  lies  HT  R  E  S  P  A  S  S  vi  et  armxs^  for  breaking  and  entering  tbc 
againftaa  •*-  plaintiff's  dwelling-houfe,  and  continuing  therein  for  the 
fc*^k*^  *^^"'  fpace  of  twelve  hours,  without  the  leave  and  againft  the  taiU  of 
and  entering    ^^^  plaintiff,  and  difturbing  him  in  the  quiet  and  peaceable  pof- 

thc  plaintiff  »i  fefSon  thereof  to  his  damage  of  tool. Ilfue  being  joined  upon 

houfe,undera  jj^e  general  plea  of  not  guilty,  this  caufe  was  lately  tried  benxre 
To'l^ilnon'?"  Lord  Chief  Juftice  De  Grey,  when  a  verdia  was  found  for  tlit 
crs  of  excifcy  plaintiff,  and  loo/.  damages,  fubjtfl  to  the  opinion  of  the  cooit 
obtained         upon  this  cafe. 

upon  the  de-   .  *■ 

fendant*t  own  information  that  he  fufpef^ed  fM«   were  'concealed  In  or  about  the  plaSntiff't  hisft} 

where  no  fuch  goods  are  found.  \^Set  Bom  v  Coo^.r  &  at,  cited  t  Tarm  Ref,  K.  i^^  535*  ctMnii.] 

*  The  defendant  being  an  ofHcer  for  the  duties  of  excife  on  tlie 
22d  of  Odober  1772,  upon  oath  made  by  himfelf  before  two 
commiflioners  of  excife,  that  he  had  caufe  to  fufped  and  that 
he  did  fufpeft  that  tea  was  fraudulently  hid  and  concealed  lira 
about  the  houfe  of  the  plaintiff  in  Ilattonjlreet^  London^  ob- 
tained a  warrant  from  the  fame  commiifioners  in  the  following 
words,  viz. 

Chief  office  of  excife  in  London^J^r  the  duties  ofcxdjc^  &c. 

TU  warrant.  "  Whereas  John  Saunders  one  of  the  officers  for  his  mi- 
"  jeflv's  duties  of  excife  hath  this  day  made  oath  before  us  com- 
"  miffeoners  of  excife  that  he  hath  caufe  to  fufpcft,  and  that  he 
*^  doth  fufpeft  that  tea  is  fraudulently  hid*  and  concealed  in 
"  fome  place  or  places  in  or  about  the  houfe  of  Henry  Bqfioci, 
**  oi  Hatton-Jlreet,  merchant,  within  the  limits  of  the  chief 
"  office  aforefaid,  with  an  intent  to  defraud  his  prefcnt  ma^el^ 
.  **  of  his  duties  thereon :  fettihg  forth  in  and  by  his  faid  oath  dm 
^  ground  of  his  fufpicion,  and  the  fame  appearing  to  us  to  bt 
«•  reafonable  ground  of  fufpicion  ;  we  therefore  by  virtue  of  tbt 
;  "  power  and  authority  to  us  given,  do  judge  it  reaioijabte,  and 
**  by  this  prcfent  warrant  under  our  hands  ajful  foils,  do  autlKK 

.        •*  riie 
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*'  rize  and  impower  the  faid  John  Saunders  to  enter  into  all  and 
*'  every  room  and  place  in  and  about  the  iaid  houfe,  and  th^ 
*'  out-houfes  thereunto  belonging,  and  to  ieizeall  fuch  tea  and 
**  other  goods  liable  to  the  duties  of  excife,  or  inland  duties 
**'  upon  coffee,  tea,  &c.  as  he  (hall  find  fo  fraudulently  hid  and 
**  concealed,  as  forfeited  to  his  Majefty's  ufe,  together  with  all 
"  the  cafks  or  other  veflels  and  things  wherein  the  fame  iball  btf 
**  contained ;  and  all  conftables  aind  other  his  Majefly's  officers 
**  are  hereby  authorized  and  required  to  be  aiding  and  afTiftinjI 
••  to -him  in  the  execution  hereof,  and  for  fo  doing  this  (hall 
*•  be  to  him  and  every  one  of  them  a  fufficient  warrant.  Given 
"  under  our  hands  and  feals  this  twenty- feventh  day  of  08ober^ 
*'  in  the  year  of  our  Lord  one  thouiand  feven  hundred  and 
^*  feventy-two." 

A.  Lucas. 

R.  Stonhewer. 

The  officer  Saunders  by  virtue  of  this  warrant  entered  the 

{>lainti(f 's  lioufe,  and  fearched,  but  found  no  tea  or  other  goods 
iable  to  excife  in  the  plaintiff's  houfe. 

The  queilion  is,  whether  the  plaintiff  is  intitled  to  recover,  Serjeant  Bar- 
and  arifes  upon  ihtjiatute  of  the  loth  of  G^^.  i.  ch.  to. Jeff.  13,  'fj?^!?**' 
whereby  it  is  enafted  that  if  any  oflScer  (hall  have  caufe  to  ^^  13  c^ 
fufpefl  that  any  coffee^  tea^  &c.  is  fraudulently  concealed  in  any  3. 
place,  either  e^itered  or  not  entered,  then,  if  fuch  place  be  within 
London  or  the  bills  of  mortality,  upon  oath  made,  by  fuch  of- 
ficer before  two  commiffioners  for  the  duties,  fetting  forth  the 
ground  oi  his  fufpicion,  the  conHnidioners  may,   by  warranty 
authorize  the  officer,  by  day  or  by  liight,  but  if  by  night,  in 
the  picfence  of  a  peace  officer,  to  enter  into  fuch  places,  and  to 
feize  and  carry  away  all  the  coffee^  tea,  $?r.  which  they  (hall  find 
fo  fraudulently  concealed,  as  torfeited  for  the  King's  ufe,  toge- 
ther with  the  bags,  &c.  aad  if  any  perfon  (hall  hinder  the  of- 
ficers from  entering  fiich  places,  or  in  feizing  or  carrying  away 
fuch  coffee,  tea,'&c.  the  offender  fhall  forfeit  tool. 

Saunders  the  officer,  upon  his  own  oath  of  fufpicion  that  tea 
was  fraudulently  concealed  in  the  plaintiff's  dwelhng-houfe,  ob« 
tains  the  warrant,  and  by  virtue^  or  under  colour  thereof  enters 
the  plaintiff's  houfe,  together  with  the  other  defendants  his 
aflifiants^  they  fearch  the  houfe  but  without  fuccefs,  for  they 
Jound  nothing,  the  fufpicion  was  groundlefs;  and  now  the  queF- 
lion  is,  whether  the  plaintiff  (hali  have  this  a£lion« 

It  was  not  proved  at  the  trial,  nor  is  it  ftated  to  the  court,    • 
what  the  ground  or  caufe  of  fufpicion  was,  that  Saunders  had 

F  F  fi  .    '  when 
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wheh  he  fwore  be  had  cau/e  to  furpe£l  that  tea  was  fraudulemiy 
hid  and  concealed  in  the  plaintiff's  houfe,  that  does  not  appear 
to  the  court,  they  [at  the  excifc-office]  have  printed  forms  of 
thefe  informations  and  warrants  with  blanks  always  rea<^  to  be 
filled  up  occafionally  with  the  names  of  wbatfoever  perfons  they 
are  pleafed  to  fufped  ;  the  form  of  the  oath  or  information  runs 
thus^  viz,  **  A.  B.  maketh  oath  that  he  hath  caufe  to  fufpe^  and 
"  doth  fufpcft  that  tea  is  fraudulently  hid  and  concealed  in 
**  fome  pl^e  or  places  in  or  about  the  houfe  of  C  D."  and 
thereupon  a  printed  blank  warrant  is  filled  up ;  then,  away 
'  goes  the  ofhcer  with  the  warrant  and  his  myrmidons  with  Mm, 
and  enter  the  houfe  of  C.  D.  by  day  or  by  night,  with  a  peace- 
officer  (perhaps  an  ignorant  drunken  petit  toriftaUeJ  they  ranfack 
the  whole  houfe,  fearch  every  room,  cheft,  cupboard  and  drawet 
in  it* 

I  apprehend,  afl  thefe  fummary  jurifdiSions  given  by  afi  of 
parliament,  are  to  be  con  ft  rued  and  lAeafured  by  the  rules  and 
principles  of  the  common  law,  for  leges  ipftt  cufivnt  ut  jun 
regahtur. 

How  is  the  law,  as  to  granting  warrants  by  juftices  of  tte 
peace,  to  fearch  for  flolen  goods  and  feizing  them  7  They  arft 
not  to  be  granted  without  oath  of  a  felony  comnriued,  ana  that 
the  party  complaining  hath  probable  caufe  to  fofped  they  are  in 
fuch  a  houfe  or  place,  and  aojhew  his  reafons  for  fuck  fufpiciim. 
The  execution  of  thefe  warrants  depends  upon  the  event,  viz.  it 
is  lawful  if  the  goods  are  there ;  unlawful,  if  not  there ;  and 
although  the  juftice  of  peace  who  granted  the  warrant  and  the 
officer  who  executed  it  may  juftify  in  trefpafs^  vet  the  perfon 
who  makes  the  information  cannot  juftify,  2  ti.  H.  PL  coruk 
iflO,  151.     2  Wilfon^  291,  292. 

Saunders^  in  this  cafe  is  both  the  informer,  and  the  ofScef 
who  executes  the' warrant  of  the  commiHioners  to  fearch,  upon 
'  a  pretended  fufpicion  that  tea  was  fraudulentlv  concealed  in  tbt 
plaintiff's  houfe,  but  no  ground  or  caufe  of  (iich  fufpicion  was 
proved  upon  the  trial,  or  appears  to  the  court,  and  therefore  this 
informer  and  his  affiftants,  by  law,  muft  anfwer  for  the  trefpafs 
they  ha^e  committed,  without  any  caufe  whatever. 

The  perfon  whofe  houfe  is  fearchcd  mrufl  not  refifl  under  the 

J  penalty  of  100/.  be  he  ever  fo  fure  and  certain  that  he  has  ao 
iich  tning  as  any  tea,  coffee^  t^c.  in  or  about  his  hotlfe ;  but  at 
the  peril  of  this  penalty,  he  mufl  peaceably  and  quietly  fubodc 
to  have  every  room,  cupboard,  clofet  and  drawer  in  bis  houfe 
opened  and  ranfacked,  and  all  his  private  aflSurs  prycd  into,  by 

any 
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may  little  excjfe^office^  who  is  pleafed  to  make  fuch  an  oath  a$ 
in  the  prefcnt  cafe ;  what  a  terrible  condition  are  En^li/hmen  re- 
duced to,  if  the  plaintiff  cannor,  by  law,  recover  fatisfa&ion  for 
the  injury  which  hath  been  done  to  him  ! 

The  officer  is  the  informer,  to  whom  the  warrant  is  to  be 
granted,  and  by  whom  it  is  to  be  executed  according  to  the  a£t  * 
of  parliament ;  he  is  a  mere  volunteer,  and  is  the  pcrfon  whom 
the  ftatute  has  pointed  out  to  make  fatisfa£lion  if  he  does 
wrong;  he  doth  not  (land  in  the  light  or  fituation  of  a  (herifF 
or  other  law  oHicers,  who  are  bound  to  execute  writs  and  prQcefs 
ifluin^  out  of  the  King's  courts,  without  knowing,  or  being 
permitted  to  examine  whether  the  fame  iffued  legally  and  re- 
gularly or  not. 


The  Jlatule  oi  12  Car.  2.  ch,  ip.  to  pfevent  frauds  and  cott- 
cealinents  of  the  King's  culloms  and  fubfidies,  was  the  firft  oiS 
which  gave  fuch  power  to, enter  houfcs  to  fearch,  &c*  but  by 
(^.  4.  it  is  provided  that  if  the  information  whereupon  anv 
loufe  (hall  be  fcarched  (hall  prove  falfe^  the  party  injured  {haU 
recover  his  full  damages  and  cuils  againfl  the  mformer  by  a£lion 
of  trefpafs. 


,  hi 


The  flat ule  of  13  G?  14  Car,  s.  ch.  \\, pB.  32.  gives  the  writ 
pf  affiftance^  and  ena£ls  that  all  perfons  aiding  and  ailiiling,  &c. 
ihail  be  faved  harmlefs ;  but  it  has  been  refolved  that  whoever 
enters  bv  fuch  writ  oj  afji fiance^  ii*  he  finds  nothing,  he  is  a  tref- 
paffer  ah  initio.  This  dtl  of  lo  Geo.  i.  now  under  confideration 
(having  followed  one  or  other  of  the  faid  afls  of  Car.  2.)  has 
pointed  out  the  perfon  who  fhalbbe  anfwerable  in  trefpafs  if  hit 
niformation  proves  falft*.  The  defendant's  information  in  the 
prefcnt  cafe  has  proved  falfe,  and  if  he  is  not,  by  law,  anfwerable 
to  the  plaintiff  in  damages,  the  liberty  of  this  country  will  have 
received  a  mod  fcverc  mow,  and  every  man's  houfc,  from  the 
higheil  to  the  lowed,  will  be  open  to  excife  and  cullom-houfe 
omcers;  the  defendant  have  done  wrong,  and  there  is  no  cafe  in 
the  law  wherein  a  man  fliall  take  advanugc  of  his  own  wrong, 

Serjeant  Walker  for  the  defendants^— It  is  a  general  principle  of 
law  that  where  any  officer  afb  under  the  command  of  a  court 
of  juftice,  or  of  a  judge  or  magiilr^te  who  hj^  jurifdidion,  the 
perfon  commanded  is  juftifiable.  In  trefpafs  againft  the  (heriff,  it 
IS  enough  for  his  juilificationio  (Kew  a  writ ;  k>  it  is  in  the  cafe 
of  his  bailiff  or  officer ;  with  this  diSerence,  that  the  ftieriffmuft 
(hew  the  writ  was  returned,  if  returnable ;  the  bailiff  need  not» 
becaufe  it  is  not  in  his  power.  1  Salk.  408,  400.  Hie  fame 
rule  holds  in  criminal  cales,  Moore  408.  Broyghfcn  verfiis  Mal» 

Ff  3  J^* 
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fiioe^  ^  Falfe  impnfonment  by  JSr^'tf^A/i^it  againft  ilfo^br,  wli# 
"  juftified,  becaufe  the  plaintifT  being  in  the  prefcnce  of  zju/Ha 
**  of  the  peace,  thcju/hce^  not  having  opportunity  to  examine 
*'  him,  commanded  the  defendant  to  take  him  into  his  cofiody 
**  and  fafeguard  until  the  next  day,  which  he  did,  hc'wgcanftcile^ 
'*  which  is  the  fame  imprifonment :  and  this  was  held  a  good 
**  juilification  without  alleging  the  caufe  which  the^  Jitfiiee  lai 
**  for  imprisoning  the  plaintiff,  and  without  (hewing  a  warrant 
*'  in  writing,  becaufe  in  the  prtfenu  of  i\yt  ju/iice\  and  the 
**'  juilification  is  as  proper  for  any  other  man,  as  it  is  for  ther#a. 
**  jlabUJ'  I*  cite  this  cafe  to  fliew  th?it  where  Hitju^Ht  hat  jo. 
rifdifiion  to  command  the  conjlabk^  he  might  juftify  altbougli 
thtju/lice  had  done  wrong,  for  he  was  bound  to  obey  the  com- 
mand  of  thrjujlice  whatever  was  the  caufe ;  fo  it  is  alfo  wiifc 
regard  to  the  execution  of  warrants  when  the  magiftrate  is  ab* 
fent.  The  officer  muft  give. credit  to  the  command  or  warrant 
of  the  magiftrate,  and  can  no  more  difpute  his  ^authority  than 
the  (her iff  can  difpute  the  authority  of  this  court.  14  lien,  8. 
16.  a.  1  Vent.  273.  10  Rep.  j6.  h.  The  cafe  ofiheMarJhalfe^ 
S.  p.  Freeman  407, 

In  the  pre  fent  cafe  the  warrant  is  direfled  to  the  officer  Satm^ 
ders  the  defendant,  who  is  bound  to  obey  the  commiflioners  who 
have  given  the  fame  under  their  hands  and  feals  :  but  it  is  ob* 
Je£led,  why  does  not  Saunders  (hew  the  information  ?  I  anfwer, 
it  is  not  in  his  power,  the  commiflioners  have  it,  and  their  war* 
rant  is  fufficient  to  juftify  him. 

But  it  is  alfo  obje£leJ,  that  Saunders  the  officer  gave  the  in- 
formation  of  his  ground  of  fufpicion,  and  therefofe  'ought  ta 
(hew  it ;  I  anfwer,  that  when  Saunders  made  the  info'rroatioa 
upon  oath,  it  then  became  the  fufpicion  of'  the  magiftrates  the 
commiffioners,  with  whom  the  legiflature  have  intrufted  the 
authority  to  grant  the  prefent  warrant  thereupon  to  fearch  the 
plaintiff's  houfe  for  concealed  tea^  &c.;  the  warrant  is  com- 
pulfory,  and  not  diftinguifhable  from  any  other  warrant  of  a  ma- 
giftrate having  jurifdifiion  given  by  a3  of  parliament  to  grant  a 
warrant  in  any  particular  cafe;  it  is  upon  this  ground  I  argue 
that  Saunters  was  obliged  to  obey  the  command  of  the  commif- 
fioners and  execute  the  warrant,  and  is  juftified  thereby  "whetheir 
he  found  any  tea  concealed  in  the  plaintiff's  houfe  or  not. 

(>^ii/^  Jiiftice — Surely  Brother  Wi/i^  your  client  might  have 
Acwi.  ti  e  information  and  the  ground  of  his  fufpicion  at  the 
tridi,  if  he  had  thought  fit. 

•  Walker  Serjeant — WbaAever  was  the  ground  of  fofpicton 
whereupon  the  magiftrate  a£le^  the  officer  need  not  Qiew  it  to 

3  die 
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the  courts  he  cannot  be  a  witnefs  becaufe  he  is  a  defiendant,*aiidl 
if  the  warrant  will  not  pfoteft  him,  he  is  without  defence. 

Serjeant  Burland  in  reply — I  admit  that  if  a  conftable  or 
other  officer  a£ts  in  a  cafe  where  he  is  bound  to  obey^  he  is  juft?^ 
fiable,  and  if  the  warrant  granted  by  a  jullice  be  wrong,  he 
only  is  anfwerable.  If  my  Brother  can  fhew  that  Saunders  was 
bound  and  compelled  to  give  the  information,  I  will  admit  he 
is  not  anfwerable ;  but  on  the  contrary  it  appears  he  is  a  ix^ere 
volunteer  in  this  bufinefs,  as  I  before  faid. 

In  the  cafe  of  an  information  before  a  iuftice  of  the  peace^  , 
there  are  neceffarily  three  perfons  of  the  drama^  the  -infonner, 
the  magiftrate,  and  the  conftable  or  officer,  who  a6k  diflferent 
parts ;  but  here  the  defendant  Saunders  voluntarily  takes  upon 
himfelf  to  aft  two  parts,  the  part  of  the  informer  and  the  of- 
ficer, which  he  was  not  boUnd  to  do ^This  aft  of  parliament 

points  out  the  pcrfon  againft  whom  the  redrefs  fhall  be  had,  if 
wrong  be  done  (namely)  the  officer  [the  informer]  who  is  to 
execute  the  warrant,  is  that  perfon  who  (hall  be  anfwerable  in 
fuch  a  cafe  as  this  ;  if  it  was  otherwife,  I  could  not  help  think- 
ing myfelf  an  abfolute  flave,  for  it  would  be  indifierent  to  me 
whether  a  fet  of  thefe  myrmidons,  excife  and  cuftom-houfe  of- 
ficers, or  a  band  of  foldicrs,  could  enter  my  houfe  by  day  or  by 
night,  and  do  me  fuch  injury  (as  in  this  cafe  has  been  done  to 
the  plaintiflF)  with  iinpunity ;  it  would  be  monftrous  to  fuppofe 
that  the  legiflature  hath  given  any  fuch  power  to  thefe  perlons, 
fo  I  do  not  doubt  but  the  court  will  give  judgment  for  the  plain- 
tilT,  who  is  as  eminent  a  tradefman  as  any  in  London* 

This  cafe  was  well  argued  again  at  the  bar  in  tliis  term  by 
Serjeant  Kemp  for  the  plaintiff,  and  Serjeant  Giynn  for  the  de- 
fendant ;  when  the  court  was  fo  clear  that  judgment  ought  to 
be  given  for  the  plaintiff,  that  Serjeant  Kemp  was  told  by  the 
X^ord  Chief  Jullice  he  had  no  occalion  to  re])ly, 

jLord  Chief  Juftice  Be  Grey — ^This  cafe  has  been  fpoken  to  at 
the  bar  extremely  well,  it  is  a  queftion  of  great  conlequence  to. 
the  King' sjuijeas^  who  ought  certainly  to  know  the  perfons 
againft  whom  they  fhall  have  remedy,  whenever  they  mail  be 
injured  in  a  cafe  like  this. 

This  IS  a  queftion  of  conftruftion  upon  an  aft  of  parltament, 
the  loGeo^  i.  eft*  \o.  feS,  13.  which  enafts,  that  if  any  officer 
fhall  have  caufe  to  fufpeft  that  any  coffet^  tea^  &c.  is  fraudulently 
concealed,  &c.  then  upon  oath  made  by  fuch  officer  before  two 
of  the  commxSioT^ny  Jetting  forth  the  ground  of  msftifpicicn^  they 

FF  ^  may, 
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'  may.  by  warrant,  authorize  the  ofEcer  to  enter,  &c.  feize  and 
carry  away  all  the  coffee^  tea^  &c.  which  he  (hail  find  concealed, 
(3c,:  and  if  any  perfon  (hall  hinder  the  officers  from  emering, 
or  feizing,  or  carrying  away  fuch  coffee^  tea^  &c.  the  cflTeader 

'  (hall  forfeit  100/. 

Saunders  the  officer,  upon  his  own  oath,  obtains  a  wanant, 
fearches  the  plaintiff's  houfe,  finds  nothing ;  he  both  acquires 
.  and  executes  the  warrant.  It  is  contended  he  is  juAi6abIe  as 
aQing  under  the  command  of  the  (Commiihoners,  and  that  it  is 
fufficient  for  him  to  (hew  their  warrant  authorizing  him  to  enter 
the  plaintiff's  houfe,  t^c.  in  like  manner  a^  a  bailiff  of  the 
iheriflFifi  juftifiable  in  the  execution  of  his  warrants.  But  the 
cafe  of  a  iheriff*s  bailiff  is  very  different  from  this;  the  bailif 
IS  bound  to  execute  the  (heriff 's  warrant ;  the  officer  of  excife  is 
the  party  promoting,  and  a6liiig  for  his  own  benefit  under  aa 
authority  which  he  has  obuined  by  his  own  oath,  and  he  is  not 
bound  to. obey  like  a  (heriff's  officer;  Saunas  fwears  to  bis 
fufpicion,  he  is  miflaken,  and  his  fufpicion  is  groundlefs,  he 
finds  no  teas  concealed;  the  whole  matter  rifes  and  emkia 
bimfelf. 

The  queftion  is,  whether  the  excife-officer  is  jullified  in  all 
events,  or  whether  he  a6h  at  his  peril ;  I  am  of  opinion  he  a& 
at  his  peril,  and  is  a  mere  volunteer.-"^— In  cafes  of  warrants 
granted  to  fearcb  for  ftolen  goods,  the  informer  makes  oath  thM 
a  felony  lias  been  committed,  and  of  the  reafons  he  has  Eor 
fufpicion  that  the  goods  are  concealed  in  fuch  a  place ';  the  exe- 
cution of  theTe  warrants  depends  upon  the  event ;  the  fearch  is 
lawful  if  the  goods  are  there  ;  unlawful,  if  not  there  ;  and  al- 
though  the  juitice  of  peace  and  the  officer  may  juflify  in  tre/pafs^ 
yet  the  informer  cannot.     2  H.  H,  PL  Coron.  150. 

It  is  faid  the  warrant  to  fearch  the  plaintiff's  houfe  wis 
granted  upon  a  judgment  formed  by  lawFul  magiftrates  [the  com^ 
miffionersj;  I  think  the  commiffioners  were  bound  to  grant  the 
warrant  upon  the  oath  of  Saunders^  and  could  not  form  any 
judgment  upon  the  matter,  the  commiffioners  have  no  power  10 
fumraon  the  fufpe6led  party  or  any  witneffes,  they  cannot  exa* 
mine  on  both  fides,  fo  it  was  impoffible  for  them  to  judge;  if 
the  commiffioners  had  fuch  power  it  would  be  nugatory,  for 
the  goods  would  be  removed  before  fuch  examination  could  be 

had. 1  think  thcjlat,  10  Geo^  i.  ck.  10,  fc3.  13.  is  com- 

pulfive  upon  the  commiffioners  to  grant  the  warrant  to  the  <i^er 
to  enter  and  fearch,  upon  his # oath  of  fufpicion  HbsA  teas^  &€. 
are* fraudulently  concealed;  fo  it  points  out  the  very  perfon  l|d>k» 
if  any  injury  be  done,  and  no  goods  found;  and  it  ia  xvafiwaUt 
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and  jiift  that  the  informer  who  obtains  and  executes  the  warratil 
ihouid.be  anfwerable  in  this  cafe;  and  in  my  opinion  the  pro^ 
du£lion  of  the  >vrarrant  of  itfeif  is  not  a  fumcient  juftification,  / 
Whether,  upon  the  trial,  the  information  would  have  been  admif* 
fible  evidence  for  the  defendant^  is  not  now  for  the  court  to  de- 
termine ;  but  as  it  was  then  called  for,  by  the  plaintiff*,  I  think  it 
ought  to  have  been  produced;  but  as  no  evidence  was  given  at 
the  trial  of  ajiy  probable  caufe  or  ground  of  fufpicion  that  tea 
was  fraudulently  concealed  by  the  plaintiff,  the  jury  found  a  ver- 
di6l  for  him,  and  gave  the  whole  damages  in  the  declaration ; 
and  I  am  of  opinion  he  muit  have  judgment, 

Gould  ]\J^KiCt — It  IS  riot  neceffary  to  determine  whether  an 
a£lion  will  or  will  not  lie  againll  tne  commiflioners ;  but  thus 
much  \  will  fay,  that  if  a  warrant,  like  the  prcfent,  (hould  be 
granted  by  them,  upon  a  frivolous,  vain  and  groundlefs  fufpicion, 
an  a3ion  might  well  lie  againfi  them;  but  I  do  not  give  any 
opinion  as  to  this* 

Thp  pffiqer  by  his  own  aft  having  obtained  the  warrant,  I 
think  it  is  not  neceflary  now  to  determine,  whether  he  was  then 
i)ound  to  execute  the  lame.  The  fiatute  fays,  if  the  officer  fliall 
iiave  caufe  to  fufpe^),  S3c,  then  upon  his  oath  fetting  forth  the 
ground  of  his  fulpicion,  the  commiffioners  may  grant  a  warrant 
authorizing  him  to  enter,  fearch,  iic.  no  evidence  was  given  of 
the  ground  of  the  defendant's  fufpicion,  he  ought  to  have  fhewn 
to  the  court  and  jur\'  the  caufe  ol  his  fufpicion;  fuppofe  the  de- 
Ifendant  had  been  obliged  to  have  pleaded  fpecially,  I  think  he 
could  not  have  juftified  under  the  warrant  alon^^j  but  muft  have 
pleaded  the  fa6^s  upon  which  he  grounded  his  fufpicion,  and  if, 
upon  the  fa£ls  pleaded  a  probable  caufe  had  been  (hewn,  he  might 
(perhaps)  have  beenjuilified  in  the  opinion  of  the  Jury,  although 
no  goods  were  found  ;  I  am  alfo  of  opinion  that  judgment  muft 
be  given  for  the  plaintiff. 

Blackfionc  Juftice — Upon  the  firft  argimient  of  this  cafe  I  was 
and  ftill  am  of  opinion  tliat  judraient  muft  be  given  for  the 
plaintiff.  I  think  this  is  not  fuch  a  warrant  as  aSually  com- 
mapds  and  requires  execution,  but  I  look  Upon  it  as  a  permiflion 
to  the  officer  to  a£l  at  his  peril.  ■  I  fliould  rather  think  the 
commiffioners  would  be  liable  to  an  a£lion,  if  there  was  not 

good  ground  of  fufpicion  laid  before  them  before  they  granted 
le  warrant,  but  I  give  no  opinion  as  to  this. — After  the  officer 
has  acquired  the  warrant,  I  tliink  it  remains  ftill  in  his  option 
ybether  he  will  execute  it  or  not. 

Nans 
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Nares  Juftlce — I  am  of  opinion  with  my  Lord  Chief  Jufliee 
and  my  brothers,  that  the  plaintiff  muft  have  judgment;  and  fo 
I  was  upon  the  firft  argument. 

By  the  i2th^5.  oiiYitJfat,  lo  Geo.  t.  eh.  lo.  power  is  given 
to  the  officer's,  in  the  day-time  to  enter  all  warehoufes^  &c.  ufied 
for  keeping  coffee^  tca^  &c.  and  to  take  accounts  thereof,  &c. 
this  /ea.  only  has  refpeft  to  druggifts,  grocers,  &c.  &c.  &c. 
or  other  perfons  felling  or  dealing  m  cojfite,  tea^  &c.  by  whole* 
fale  or  retail ;  but  the  legiflatiire  feeing  that  cajfec,  Ua^  Qc» 
might  be  fraudulently  concealed  in  private  hotyes^  made  for. 
ther  provifion  by7^5.  13.  for  the  fecurity  of  the  JutjeS  with 
refpecl  to  the  officer's  power  of  entering  into  frivaU  hortfei  to 
fearch,  &c.  the  officer  hirafelf,  who  makes  information  that 
goods  are  concealed,  muft  be  the  perfon  authorized  by  warrant 
from  the  commiffioners  to  enter,  fearch,  lie.  who  have  a  dif* 
cretionary  powbr  to  grant  fuch  warrant. — In  the  prefent  cafe,  the 
officer  informs  on  oath,  acquires  a  warrant,  enters  and  fearchet 
the  plaintiff's  houfe,  but  finds  nothing,  and  an  a&ion  of  trefpafr 
is  brought. — What  ought  the  officer  to  have  fhewn  befides  the 
warrant  ?  He  ought  to  have  proved  upon  the  trial,  that  he  is  an 
officer,  that  he  made  information  on  oath  of  the  caufe  and  ground 
of  his  fufpicion,  and  what  that  caufe  and  ground  qffu/picion  was, 
that  the  jury  might  judge  whether  there  was  any  probable  caufc 
or  ground  of  fufpicion,  that  tea  was  fraudulently  concealed  in 
the  plaintiff's  houfe ;  but  he  proved  nothing  of  this ;  et  de  non 
apparentibus  et  non  exijientibus  eadem  eft  ratio^  it  woald  there- 
fore be  very  flrange  indeed  for  the  court  to  fay  he  is  juHified 
under  the  warrant  alone;  if  a  comipiffion  of  bankruptcy  l>e  fued 
out  againfl  a  perfon  not  liable  to  be  a  bankrupt,  and  he  be  declared 
a  bankrupt  thereupon,  and  his  goods  be  feifed  to  the  ufe  of  the 
affignees,  trefpafs  lies  againfl  the  aflnjnees  who  cannot  juflify 
under  the  Lord  Chancellor's  commiffion  alone,  but  mufl  fhew 
every  requifite  necefTary  to  prove  the  party  was  liable  to  be  a 
bankrupt;  [See  2  Wdjon^  382.] 

Judgment  for  the  plaintiff,  per  totom  curiam. 
»B!tck.Rsp.  Dewell  ver/iis  Marfliall.     C.  B. 

Siu  S.  C. 

In  replevin  T  N  replevin,  tlie  phlntiff  declares  for  taking  and  detaxniog 
tbejuryaribe  1  his  goods  at  the  parifh  of  A.  in  a  certain  place  thcrt 
•iTcft^ede-  c^'^cd  £.  The  defendant,  as  churchwarden  and  overfeer  of  the 
fendant  hii  poor  of  the  parifli  of  ^i.  avows  (under  the  Jlat.  ^§3  Eiiz.  ck.  t. 
atmagcs,a  '  Jiil.  19.)  the  taking  the  goods  as  a  diftrefs  for  the  poor's  nte; 
ToirHhlir  ^^  which  thc  plaintiff  pleaded  in  bar  that  the  defendant  took  the 
lOut.  goods 


Trinity  Term  13  Geo.  III.  1773.  4**1 

goods  of  his  own  wrong,  without  anjr  fuch  caufc  alleged  bv  the 

defendant ;  iffuc  being  thereupon  joined  and  tried,  a  verdift  was 

found  for  the  defendant ;  but  the  jury  did  not  aflefs  any  da-  * 

mages.     The  defendant  figned  final  judgment  the  3d  oiMay  laft, 

when  the  prothonotary  allowed  him  i| 2/.  loi.  cods. 

It  was  now  moved  on  the  behalf  of  the  defendant,  that  a  writ 
of  inquiry  might  iffue  to  inquire  what  damages  the  defendant 
had  fuftained  by  reafon  of  the  premifes,  for  that  the  defendaift 
is  intitled  to  recover  treble  damages  by  \\itjlat,  43  EI,  ch.  2. 
JeB.  19.  by  reafon  of  the  wrongful  vexation,  with  his  cofts  alfo 
in  that  part  fuftained ;  whereupon  the  court  made  a  rule  to  fhew 
caufe  why  a  writ  of  inquiry  (hould  not  iffue. 

Upon  {Jiewing  caufe  it  was  obje3ed  for  the  plaintiff,  ift. 
That  the  defendant  having  already  figned  final  judgment  and  had 
his  cofts  taxed,  had  made  his  ele3ion,  and  now  comes  too  late, 
adiy.  That  the  damages  muft  be  affeffed  by  iht  fame  Jury  who 
tried  the  iffue,  as  appears  by  the  i9th^£f.  oi  the  izidJtatuU. 

But  per  curiam^  Hit  fame  jury  who  tried  the  iffue  may  affefs 
the  damages;  but  if  they  do  not,  we  muft  do  juftice,  and  award 
H  writ  of  inquiry  to  the  flieriff ;  and  a  writ  of  inquiry  was  ac- 
cordingly imiea  to  affefs  the  defendant  his  damages. 

Jlowning  Gent,  verfiis  Goodchild  Gent  aUhck.Re^. 

This  record  is  entered  of  Trinity  term  in  the  tsth  year  of  King 
George  the  Third.    Roll  665. 

Suffolk  ^OHN  GOODCHILD,   late  of  Ipfivich   in   the  [Aaionon   , 
{xoyfit)J  county  aforefaid,  gentleman,  was  attached  to  anfwer  ^^^^"^^^7 
to  Benjamin  Rozvnwg  gentleman,  in  a  pleaof  trefoafs  ag>lnfta'de- 
upon  the  cafe,  &c,  and  whereupon  the  laid  B.  /?.  by  jfohn  puty  port- 
Kirby  his  attorney  complains,  that  whereas  the  faid  J.  6.  on  "JJJ^YeH^ 
the  firft  day  of  May  in  the  year  of  our  Lord  1770,  and  long  be-  onetter7^- 
forc,  was,  and  from  thence  hitherto  hath  been  deputy  poft-  m  in  a  coun* 
mafter  of  the  town  of  Itfzmck,  in  the  faid  county  of  Suffolk;  JJJ/^J^;,^^*"* 
and  whereas  alfo  the  faia  B.  R.  on  the  fame  day  and  year  afore'-  ,709:  Cw/. 
faid,  and  long  before  and  afterwards,  was  an  inhabitant  of  and  1S2.] 
within  the  faid  town  of  Ipfwich,  whereof  the  fafd  J.  G.  on  the  '^^^'I"?^ 
fame  day  and  year  aforefaid,  had  notice,  (to  wit)  ^ilpfwich  afore-  JkplJty  V^- 
faid,  in  the  laid  county  of  Suffolk:  and  whereas  alfo  the  faid  mafter  of 
Jf.  G.  as  being  deputy  poft-mafter  of  the  faid  town  of  Ipfunch  as  'Jpfofv^^^ 
aforefaid,  ought  to  have  delivered  all  letters  lent  by  the  poft,  J^eephg  and 
and  brought  to  him  the  faid  7.  C  at  the  poft-oiGce  of  the  faid  detaining  the 

^  ^  town  Plaintift-slet, 

ten  dircded 
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» Ito.  an  town  of  J^JwicA^  direQed  toany  perfon  or  pcrfons  being  inhabkamt 
••«^^?"*  of  the  &id  town  oU^ick,  to  or  at  the  place  of  abode  of  fuch  per- 
^A^idc^Mnt  '^^  ^^  perfops  to  whom  the  fame  letters  were  rcfpefiively  diredeti, 
•■gbtiDhafe  within  a  reafonable  time  after  fuch  letters  were  fo  brought  to 
*f*«^  ^  him  the  (aid  J.  G.  at  the  faid  po^ -office  of  the  town  of  Ipfuick 
•"•"  aforefaid;  and  whereas  that  alio  on  the  firft  day  of  April  m  the 

year  of  our  Lord  1772%  divers  letters,  (to  wit)  ten  Icuers  dire&d 
to  him  the  faid  B.  K,  at  the  faid  town  ollpfanck^  were  fent  by  the 
pod  for  him  the  faid  B»  /?•  and  were  then  and  there  brought  to  the 
laid  jf.  G.  at  the  poft-office  of  the  faid  town  of  Ipfwich,  and  re- 
ceived by  him  the  faid  Jolm  Goodchild  there,  (to  wit)  at  Ipjitick 
aforefaidf  in  the  faid  county  of  Suffolk ;  neveithelefs  the  bid 
Jf.  G.  well  knowing  the  premifcs,  but  not  regarding  his  dut)-  ia 
that  behalf,  did  not  deliver  the  faid  letters  or  any  of  them  to  or 
at  the  place  of  abode  of  the  faid  jB.  R.  within  a  reafonable  time 
after  the  faid  letters  were  or  any  of  them  was  fo  brought  to  and 
received  by  him  the  faid  J.  G.  as  atorefaid,  but  on  the  contrary 
thereof,  he  the  faid  Jf*  G.  wrongfully  and  injuriouny  ^kept  and 
detained  the  fame  letters*  and  ever)-  one  of  them,  from  the  iai4 
JB.  R.  for  a  long  fpace  of  time,  over  and  above  a  reafotujile 
time  in  that  behalf,  (to  wit)  for  the  fpace  of  ten  days,  that  it 
to  fay,  at  Ibfwich  aforefaid,  in  the  county  of  SuffoH  aforefaid^ 
tp  the  damage  of  the  faid  ^.  R,  of  toq/.  v^d  therefore  he  briop 
(uit,  ^c, 

n«^»*  And  the  faid  J.  G.  by  George  HM  his  attorney  comes  ^nd  de- 

r^.?J^  fends  the  wrong  and  injury  when,  &?r.  and  fays  that  he  is  net 
'****  ^Kt/Zyof  the  premifes  above  laid  to  his  charge,  in  manner  and 

form  as  the  faid  B-  H*  above  complains  againli  hiin,  and  of  lYp 
he  puts  himfelf  upon  the  counirj',  and  the  faid  B.  /?.  doth  the 
fame  likewife;  therefore  the  fhenffis  commanded  that  he  caufe 
to  come  here  from  the  day  of  the  Holy  Trinity  in  three  weeks, 
twelve,  £?f.  by  whom,  £?c.  and  who  neither,  fi?c.  to  recognize, 
&£.  becaiife  9s  well,  £?c. 

On  the  trial  of  this  caufe  before  my  Brother  JVhitaAer^  at  the 
lafl  aflizes  held  at  Bury  Saint  Edmunds^  in  and  for  the  county  of 
Suffolk^  a  verdift  was  found  for  the  plaintiff,  with  one  (billiag 
damages  and  ^oj.  cofls,  fubje£l  to  the  opinion  of  this  court  on 
the  following  cafe,  which  flates. 

Cafe  lor  the  That  the  defendant  during  the  time  in  the  declaration  in  thit 
•?•»'*■  •^^^  behalf  mentioned  was,  and  now  is  deputy  pofl^mafter  of  tbe 
•**^  town  of  Ipfwich  in  the  coimty  of  Suffolk^  under  the  appointment 

of  the  pofl-mafler  general ;  and  that  the  plaintiflF  auring  all 
that  time  was,  and  now  is  an  inhabitant  of  and  within  the  &id 
town  of  Ipjimch^  and  that  he  and  his  place  of  abode  Aere^  ice 
well  known  to  the  defendant. 

Tint 
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That  previous  to'theyearofour  Lord  1741,  the  letters  which 
Vere  brought  by  the  poft  from  London  direfted  to  the  inhabiunts         / 
of  Ipfwich^  were  delivered  to  them  at  thqir  refpefUve^ places  of 
libode  by  the  deputy  poft-mafter  of  Ipfwich  for  the  time  beings 
at  the  legal  rate  of  poftage  only  ;  but  the  inhabitants  of  Ipjwich 
conftantly  for  time  immemorial,  until  the  faid  year  1741,  paid 
to  the  letter-carrier  employed  by  the  deputy  poll-maficr  for  the  -' 
time  being  a  recompence  of  one  penny  per  letter  for  the  de-  ^ 
livery  at  their  refpefctive  places  of  abode,  of  all  letters  which 
were  brought  by  the  poft  from  all  parts  of  Norfolk  and  Suffolk^ 
over  and  above  the  legal  rat6  of  poftage,  being  delivered  at  a 
different  time  of  the  day  from  thofe  Which  were  brought  by  the 
London  poft,  .       * 

That  in  the  faid  year  I741,  the  poft  from  London  to  IpJwich 
was  eftablifhed  fix  days  in  a  week  mfiead  of  three,  upon  which 
occafion  publick  notice  was  given  to  the  inhabitants  by  the  com- 
mon cryer  of  the  town,  that  fuch  of  them  as  chofe  to  have  their* 
letters  delivered  to  them  at  their  placos  of  abode,  muft  pay  to 
the  letter-carrier  a  recompence  of  one  halfpenny  for  each  letter 
'  as  well  for  thofe  which  |}revious  to  the  laid  notice  were  dc» 
livered  without  recompence,  as  for  thofe  for  which  one  penny 
recompence  had  been  paid. 

That  the  greateft  part  of  the  inhabitants  complied  with  this  no« 
tice,  and  have  ever  fince  voluntarily  paid  to  the  letter- carrier  cither 
one  halfpenny  over  and  above  the  legal  pofiage  for  the  delivery 
of  each  letter  at  their  places  of  abode,  or  have,  agreed  with  the  ^ 

letter-carrier  and  paid  her  a  quarterly  or  yearly  allowance  for  the 
delivery  of  all  their  letters,  except  three  perfons  who  gave  the 
letter-carrier  a  Chriftmas-box. 

*  • 

That  the  plaintiff  hath,  ever  fince  the  faid  year  1741,  paid  the 
recompence  pf  one  halfpenny  for  the  delivery  of  each  letter  at 
his  place  of  abode  until  April  1772,  when  he  refufed  any  longer  . 
to  pay  the  fame.  » 

That  the  letter-carrier  does  not  receive  any  falarjr  from  the 
defendant  for  delivering  the  letters,  nor  does  flie  account  to  the 
defendant  for  any  part  of  the  recompence  Oie  receives  from  fuch 
delivery  but  applies  the  fame  to  her  own  ufe. 

That  on  the  firft  day  of  April  17712,  the  defendant  received  dt 
his  office  in  the  town  of  Ipjwick^  ten  letters  by  the  London  poft 
direfledto  the  plaintiff  at  Ipjivich^  (being  the  fame  letters  as  are 
mentioned  in  tne  declaration)  which  letters  the  defendant  did 
Jdot  deliver  n^  the  ^bce  ^  abode  of  the  plaintiff  in  Ipfoich^  but 

the 
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the  fame  remained  with  the  defendant's  knowledge  at  his  bii 
office  for  the  fpace  of  ten  days,  as  fiated  in  the  declamtion* 

On  this  cafe  the  queftion  fubmitt^d,  for  the  opinion  of  the 
court  is,  whether  the  defendant  as  poft-mafter  of  Ifi/ivick  it 
obliged  to  deliver  the  letters  to  the  inhabitants  of  Ifjivick  at  dieir 
refpeflive  places  of  abode  ? 

Thomas  Walker  for  the  plaintiC 
James  Forftcr  for  the  defendant 

This  cafe  was  argued  twice  at  the  bar;  the  firft  time  in  Hilarf 
term  lail  by  Serjeant  Walker  for  the  plaintiff,  and  Serjemt 
Forjter  for  the  defendant,  the  fecond  time  by  Serjeant  RM  kt 
the  plaintiff,  and  Serjeant  Burland  for  the  defendant^  in  Eafier 
term  lad. 

The  Serjeants  for  the  plaintiff  argued  this  cafe,  firft  upon  the 
principles  of  the  common  law;  and  fecondly  upon  the  fiatuto 
concerning  the  poll-office.    • 

i//.  They  infifled  that  any  mati  who  undertakes  to  cany  goods, 
is  liable  to  an  a3ion  at  common  law,  be  he  a  common  carrier, 
6r  whatever  he  is,  if  through  his  negle£l  the  goods  are  loft,  or 
the  party,  whofe  goods  they  are,  comes  to  any  harm,  altbcNigh 
%  it  be  not  alleged  in  the  declaration  that  the  party  undertaking  to 
carry  the  fame  is  to  have  a  reward  for  his  pains  ;  and  for  this 
was  cited  the  cafe  of  Coggs  verfus  Bernard^  t  Ld.  Raym.^o^ 
where  every  undertaking  dt  this  kind  is  debated  and  confideied. 

The  cafe  of  Wkeatly  verfus  Low^  Cro*  Jac.  667.  was  eked 
at  full  length  for  the  plaintiff,  which  was  an  afiion  upon  the 
cafe,  wherein  the  plamtiff  declared,  *'  That  whereas  ne  was 
**  obliged  to  J.  S.  in  40/.  for  the  payment  of  so/,  and  the 
*'  bond  bein^  forfeited,  he  delivered  loi.  to  the  plaintiff  to  the 
*'  intent  he  mould  pay  it  to  J  S,  in  part  of  payment,j£ie  dSk 
*'  mora;  that  in  confideration  thereof  the  defendant  affumed, 
''  &c.  and  affigns  for  breach  that  he  had  not  paid  ;  whereupon 
•*  the  obligee  had  fued  Wheatly  for  the  debt,  X3c. ;  the  defiend* 
"  ant  pleaded  non  a/fumpfu^  and  verdi£l  for  the  plaintiff:  and 
**/\t  was  moved  in  arreft  of  judgment,  that  this  is  not  any  coa- 
**  (ideration ;  becaufe  it  is  not  alleged  that  he  delivered  it  nnfeo 
**  the  defendant  upon  his  requeft ;  and  the  acceptance'of  it  to 
••  deliver  to  another  Jinc  mora^  cannot  be  any  benefit  to  the  de* 
*'  fendant  to  charge  him  with  this  promife  ;  fed  non  all^atwr: 
** .  for  being  that  he  accepted  this  money,  to  deliver,  and  pro* 
*  **  mifed  to  deliver  it,'  it  is  a  good  confideration  to  charge  him ; 
**  wherefore  it  was  adjudged  for  the  piaintiflL    And  error  being 

«•  l)roughi 
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••  brought,  and  this  matter  only  afligned  for  error,  the  judgment 
••  was  affirmed."  And  in  2  Ld.  Haym.  920.  this  cale  is  men« 
tioned  by  the  judges  to  be  moil  folemnly  adjudged.  And  fo 
(per  Holt  Chief  juftice)  a  bare  being  trufted  with  another  man's 
goods,  muil  be  taken  to  be  a-  fumcieht  confideration,  if  the 
bailee  oiice  enters  into  the  truft  and  talies  the  goods  into  his  pof* 
feffion;  and  that  a  breach  of  a  truft  undertaken  voluntarily  will 
be  a  good  ground  for  an  a£lion  on  the  cafe  for  nanfeafance^  %  Hen. 
7.  11.  a.  ^.  is  a  ftrong  cafe  to  this  matter. 

They  alfo  cited  for  the  plaintiff  a  declaration  in  Raft.  Entr* 
13.  b.  m  an  a6lion  upon  the  cafe  for  planting  thorns  or  a  quick- 
fet  hedge  in  the  plaintiff's  hedge  or  ditch  fo  negligently,  that  they 
became  dead  and  rotten,  which  is  laid  to  be  upon  a  voluntary 
ajfumpjit^  without  any  confideration  whatever  mentioned  therein. 

So  if  the  poft-maftcr  or  any  other  perfon  voluntarily  receives 
a  letter  to  carry,  and  16  deliver  the  lame  to  a  certain  perfon  to 
whom  it. is  direfted,  he  is  bound  to  deliver  it  accordingly,  whe- 
ther be  gets  a  reward  for  fo  doing  or  'not. So  if  one  fends 

Soods  by  a  carrier  fwhether  he  be  a  common  carrier  or  not)  to 
e  by  him  delivered  to  A.  R.  at  York:  the  carrier  muft  deliver 
the  goods  at  his  peril,  and  k  is  incumbent  upon  Jiini,  to  find 
out  and  deliver  uie  fame  at  York  ;  to  the  perfon  to  whom  they 
arcdirt£led;  fo,  before  any  ftatute  for  erefling  poft- offices,  a 
letter-carrier  receiving  a  letter  to  carry,  was  bound  to  deliver  the 
fame  to  the  perfon  to  whpm  it  was  dire£led,  in  a  reafonable 
lime ;  and  in  failing  to  deliver  the  letter  he  would  do  a  wrong, 
vrhich  nothing,  at  common  law,  could  excufe  him  from,  but  the 
imperfefiion  of  the  dire3ion  of  the  letter. 

The  plaintiff'^  coimfel  cited  Doflor  Morley  the  man-midwife's  *  , 

cafe;  he  was  fent  for  to  the  wife  of  A.  B.  who  was  with  child, 
ind  near  the  time  of  her  delivery ;  he  accordingly  vifited  her ;  and 
when  ihe  time  of  her  delivery,  was  come,  and  fhe  was  under 
hbour-pains,  Do3or  Morley  was  again  fent  for,  to  come  and  de- 
liver her,  but  he  neglefted  fo  to  do,  and  fhe  died  for  want  of 
proper  aiSftance;  A.  B.  the  hufband  brought  an  a£lion  againft 
the  D0&0T9  and  recovered  1000/.  damages. 

Gould  Juftice — ^That  was  for  a  reward  to  be  given  by  A.  B,  to 
Doaor  Morle^. 

Counfel  for  the  plaintiff— The  Doftor  had  undertaken,  and 
ihey  relied  upon  him  to  do  the  bufmefs  accordingly. 

sdlyt 
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tJfyt  The  plaintiflTs  counfel  confidcred  the  cafe  at  bar,  npod 
tlie  ftatutes  For  ercding  and  eftablifhing  a  poil-ofiice;  the  firfl 
^ai.  is  12  Cur,  a.  cL  35.  the jprcarable  wh^-eoF  (hews  that  the 
office  was  ellablifhed  and  eretted,  for  carrving  and  recanying 
letters  vfiihjpeed  and  fafc  d-fpatck  ;  fo  that  ^or  greater  y^i/  and 
itfpatch  (this  muft  mean  that)  fuch  letters  mutt  be  deaxfef^d  to 
the  perfonH  to  wliom  the  fame  are  dire^Ud,.  and  that  they  imiC 
bey^;  delivered  appears  from  the  whole  tenor  of  this  ftatute*  See 
thejat. 

Thcjlai:  0  Ann.  ch.  10.  is  equally  expreffive  that  adi  letters 
fent  by  the  gencral-poft  muft  be  carried  and  delivered  to  the  per- 
fons  to  whom  the  fame  are  feverally  directed  ;  as  it  was  at  com- 
man  law,  where  any  letter-carrier  accepted  the  truft  of  carrying 
a  letter  from  one  to  anoiher,  he  was  obliged  to  deliver  ii  to  the 
perfon  to  whom  it  was  direflcd ;,  if  he  negle£^ed  fo  to  do  be 
was  gin'Ity  of  a  breach  of  bi^  undertakings  and  wa»  liable  to  an 
a£Uon  for  damages « 

Th^Jlat.  4  Geo.  2.  ck.  .^3.  for  obviating  a  doubt  which  bath 

arifen  concerning  the  ufual  allowance  made  tipon  delivery  of 

letters  fent  by  the  penny-poft  to  places  out  of  the  cities  oilMdmt 

and  Wejiminfter  and  borough  of  Soutkwari^  and  the  refpefiivo 

fuburbs  thereof,  was  cited  to  (hew  that  fuch  letters  muft  be  delt> 

vercd  to  the  feveral  and  refpef  Hvc  perfons  to  whom  the  fame  aie 

dire6ted,  within  the  limits  often  miles  frozfi  London  and  WefimiM* 

tlw  mk  of  JleVi  by  the  exprcfs  words  of  that  a3 ;  and  that  whatfoever  is  the 

~JJ*»  !*!!    riile  and  praftif e  with  refpeft  to  thcpenny-poft,  muft  be  the  laiiie 

cM^ing  "   ^^^  refpeft  to  the  general-poft.     They  confidered  all  thefe  Sa- 

adtof  parila-  tutj^s  minutely,  and  faid  the  beft  rule  to  conftrue  them  is  by  the 

■"■^  rules  of  the  common  law,  from  whence  they  inferred,  that  cveiy 

1  WiUuatt,     '^^^cr  f^nt  hy  the  general-poft  muft  be  carried,  conveyed  and  dc- 

A51.  livered  to  (he  perfon  to  whom  direfled;  and  that  if  the  law  wal 

not  fo^  and  the  poft-mafter  was  not  obliged^  to  deliver  the 

letters,  it  would  be  a  ftop  and  great  disadvantage  to  the  trade  of 

this  kingdom. 

The  cafe  of  Barnes  verfus  Fc/ey,  poft-mafter  of  BaiA,  B.  it. 
Mic.  1766,  determined  in  1768  was  cited;  the  defendant  Folj 
^  gave  publick  notice  to  the  inhabitanis  of  the  city  of  BaiA^  tbai 
one  halfpenny  would  be  demanded  for  every  poft-letter  dtii* 
vered  to  them  at  their  refpe3ive  houfesor  places  of  abode,  overani 
above,  or  befides  the  poftage  ;  the  phintiS Barnes  beins  a  luMife* 
keeper  in  AzM,  the  defendant  demanded  and  received  of  him 
one  Oiilling  for  the  delivering  twenty-four  poft-letters  to  hiin  it 
his  houfe  over  and  above  and  befides  the  ufual  poftace,  where- 
Dpon  the  plaintift'  brought  his  aftioti  againft  the  defendant  w( 
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money  had  and  received  for  his  ufe ;  and  after  feveral  learned 
arguments  at  the  bar,  the  court  gave  judgment  for  the  plaintiff 
Barna  that  the  aft  ion  well  laid,  becaufe  the  halfpenny  per  letter 
was  not  accounted  for,  or  carried  to  the  revenue  of  the  ^^oA« 
office;  but  the  court  of  B.  R.  gave  no  opinion  upon  the  general 
queftion;  which  was,  whether  tlie  poft-mafter  of  J?a^  was  not 
obliged  to  carry  and  deliver  to  the  inhabitants  at  their  refpeftive 
houfes  at  Butk,,d]\  poft-lttters  dircfled  to  them  rcfpcfciively  with- 
out any  reward  bcfides  the  ufual  poilage.  ^ 

There  was  another  cafe  oi  Stock  verfus  Harris  poft-mafter  of 
the  city  oi  Gloucejler  in  Eafter  iftim  ijjis  B.  R.  much  like  the 
prefent  cafe  at  bar;  Harris  gave  pHblick  notice  to  the  inhabit- 
ants of  Gloucejidr^  that  they  muft  either  pay  an  halfpenny  over 
and  above  the  ufual  poftage,  for  every  letter  delivered  to  them 
at  their  refpeftive  houfes,  or  muft  fend  for  their  letters  to  the 
poft-office;  whereupon  the  plaintiff  5/^^^,  who  was  well  known 
to  Harnsy  gave  notice  to  him,  to  deliver  all  letters  directed  to 
him  (SlockJ  at  his  lodgings  at  fucli  a  houfe  in  Gloucefter^  for 
the  common  and  ufual  poftage ;  and  in  his  declaration  afligned 
for  breach,  that  the  defendant  Harris  did  not  deliver  to  him  the 
faid  Slock  a  poft-letter  direfted  to  him  within  a  reafonable  time, 
but  wrongfully  and  mjurioufly  kept  and  detained  the  fame ; 
upon  the  trial,  the  jury  found  the  fa3s  above,  and  that  letters 
coming  by  the  general-poft  had  always  been  delivered  at  their 
houfes  for  the  ufual  poftage;  upon  argument  the  court  of  B>  R* 
gave  judgment  for  the  plaifftiff, 

,  The  cafe  at  bar  ftates,  that  previous  to  the  year  1741,  the 
letters  which  were  brought  by  the  poft  frojn  London^  direQed 
to  the  inhabitants  of  Ipfwich^  were  delivered  to  them  at  their 
refpeftive  places  of  abode,  by  the  deputy-poft-mafter  of  Ipfwich 
for  the  time  being,  at  the  legal  rate  of  poftage  only ;  in  the 
Gloucejler  c^{q  the  fpeclal  verdift  finds  that  always  before  aitd 
until  the  notice  given  by  the  poft-mafter  there,  all  poft-Iettcrs 
had  beeit  delivered  to  the  inliabitants  to  whom  direfted  at 
Glouce/ltr^  at  the  ufual  and  legal  rate  of  poftage,  without  pay- 
ing an  halfpenny  per  letter  befides ;  there  is  no  difference  bc- 
twecn.thefe  two  cafes,  for  there  can  be  no  cuftom  as.  to  time  in 
this  matter,  becaufe  the  pvft-office  was  erefled  within  the  time 
of  memory;  there  can  be  no  local  law;  the  law  at  Ipfmch  (as 
to  poft-lcttcrs)  being  the  fame  as  the  law  at  Gloucejler.  So  the , 
counfel  for  the  plaintiff  concluded,  that  it  appears  by  the  com- 
mon law,  the  ftatutes,  and  the  cafe  oiStock  and  Harris^  the  plain* 
tiff  o^ight  to  have  judgment. 

Counfel  for  the  defcndaiit — Although  it  muft.  be  admitted 

that  leuers  muft  be  xrarrt^  by  the  general-poft  into  every  city 
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fft  town  to  which  they  are  direfted,  yet  it  doth  not  follow^  tldC 
the  defendant  as  poft-mafter  of  Ipfwick  is  obliged  to  deliver  the 
letters  to  the  inhabitants'  of  Ip/wich^  at  their  refpe£Uve  places 
of  abode,  by  the  common  taw,  or  the  fiatotes. 

.  It  is  ikid  for  the  plaintiff,  that  if  a  man  undertakes  to  do  a 
thkig^  he  is  obliged  to  do  it  although  there  be  no  confide  ration ; 
but  this  certainly  would  be  nudum  paQum:  indeed,  if  a  man 
•der takes  to  carry  a  thing  fajely  and  deliver  it  to  a  certain  pcr- 
fon,  and  enters  upon  the  truft,  by  receiving  it  into  his  pof^ 
feffion,  he  then  becomes  obliged  to  •]^rform  the  trufl  by  carrying 
ihe  thing  fafcly,  and  delivering  it  according  to  his  undertaking 
althoiigh  there  be  no  conflderation;  for,  whoever  undertakes  to 
perform  a  truil  for  anotherf  muft  not  let  that  per/on  fuSer  br 
his  negligence. 

€  It  is  admitted  that  the  beft  rule  for  expounding  a£ls  of  parlia- 

ment  is  by  the  maxims  and  rules  of  the  common  law  accordii^f 
to  Sax/il  3g.  i  Williams  352.. and  many  other  books;  but  it 
cannot  from  thence  be  inferred  that  if  a  man  had  fet  himfdf 
up  as  a  letter-carrier  from  town  to  town,  before  the  time  of  the 
ftatutes  refpe^iiiig  the  general *pofl-oflBce,  that  he  would  haw 
been  obliged  to  dcHvcr  the  letters  to  the  feveral  and  refpedive 
perfons  to  whom  fuch  letters  were  dire£led  at  their  houfes  in 
thofe  towns,  if  tlic  undertaking  was  only  to  carry  the  letters 
from  town  to  town;  the  makers  of  thefe  ftatutes  had  in  view 
publick  convenience,  and  the  publick  revenue  ;  trade  and  coaw 
mtrce  was  only  in  cities  and  great  towns,  and  the  legiflature 
could  only  have  in  view  the  tracie  and  commerce  of  thofe  cilia 
and  towns,  and  not  the  houfes  and  places  of  abode  of  every  in- 
dividual peifon  there,  and  dfc where  in  the  kingdom  ;  it  is  con- 
tended on  the  other  fide  that  the  poft-mafter  is  obliged  to  de- 
liver every  letter  font  by  the  poft-office  at  London  to  the  perfoQ 
to  whom  It  is  directed,  ai  his  place  of  abode,  let  him  live  where 
he  will  in  the  kingdom,  at  any  private  alone-houfe  or  cottaj^e; 
but  furcly  the  IcfriUatnrc  could  never  intend  that  the  p<ifl.mafter 
at  the  citv  of  Wtlls  ihould  s^o  over  Mrndipp^  or  the  poft-maler 
at  Alnwici  Ilwuld  go  over  Ch^i.'ioltJiilfs^  to  deliver  pou-Ietten  to 
perfons  dwelling  on  the  other  fide  of  thofe  hills ;  ihat  ll^ 
Ihould  be  obliged  to  fend  out  men  and  horfcs  to  evcr\'  fide  of 
the  poft-towns,  which  muft  ncceffarily  occafion  a  vaft  expence. 
and  would  be  a  great  detriment  to  trade,  as  well  as  to  the  re- 
venue; be  fides  in  many  places  it  would  be  neceflarj'  for  the 
poft-mafters  to  keep  packel-boats.  This  cafe  is  not  like  the  cafe 
o(  a  common-carrier,  for  in  refpeft  to  him  there  is  no  law  btfl 
the  common;  the  geaerdl-pofl-olRcc  is  by  ftatutc. 

^ord  Chief  Juftice — I  lived  in  a  place  ninety  miles  from  Zm- 
d*/n,  and  ten  miles  diftant  from  the  neareft  poft-town,  in  tbt 
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road  to  another  poft-town,  and  was  charged  no  more  than  the 
ufual  and  legal  polUge  for  my,  letters,  brought  (and  delivered)  to 
me  irom  London. 

Counfcl  for  the  defendant But  fuppofe  the  place-  of  de- 
livery had  laid  out  of  the  pod-road,  muft  the  perfon  carrying  the 
mail  have  gone  out  of  his  way?  It  is  fubmittcd  he  would 
not  have  been  obliged  fo  to  do;  becaufe  of  the  creat  incon- 
venience which  mull. follow  from  the  delay  it  would  occafipR  ; 
contrary  io  the JiatuU  of  12  Car.  2.  c.  35.  the  preamble  whereof 
fays  that  the  poll-office  was  eftablilhed  tor  carrying  and  re-carry- 
ing letters  with  fpeed  and  fafe  difpatch ;  inconvenience  is  as  good 
an  argument  for  conftruing  tliefe^o/tt/ei  relating  to  the  poll- 
office;  as  it  is  of  the  law  in  the  cafe  of  common  carriers,  who 
are  anfwerable  for  goofls  whereof  they  are  robbed;  for,  if  the 
law  were  otherwlfe  it  would  be  very  incbnvenient  to  thepublick, 
becaufe  carriers  might  combine  with  robbers. 

The  Gloucejier  cafe  differs  from  the  cafe  at  bar,  for  ever  fincc 
the  year  1741,  the  inhabitants  of  Ipfmch  have  paid  the  recoin- 
pence  of  an  halfpenny  for  the  delivery  of  each  letter  at  their 
feveral  places  of  abode  ;  but  in  the  Gloucejier  cafe,  the  halfpenny 
was  never  paid  at  any  time  fince  the  erecting  of  the  pofl-oflice ; 
the  judgment  in  that  cafe  was  founded  upon  the  ufage  of 
never  having  paid  the  halfpenny ;  but  the  ufage  in  the  prefent 
cafe  tor  thirty  years  lall  pall,  has  been  for  the  inhabitants  of 
Jp/wich  to  pay  the  halfpenny. 

Then  the  counfel  for  the  defendant  objefled,  that  it  is  Aated 
in  the  declaration  that  this  a6lion  is  brought  againil  the  de« 
fendant  as  deputy-poft-mafler  of  the  town  of  tpjitnch^  and  that 
the  adion  doth  not  lie  againfl  him ;  but  ought  to  have  been 
brought  againfl  his  mafler  the  pofl-mafler^general,  according 
to  the  opinion  oi  Holt  Chief  Jullice  (which  is  the  better  opinion^  Dlerstm 
againfl  the  other  three  judges  in  the  cafe  oi  Lane  and  Cotton^  pi.  38* 
1  Ld,  Raym.  650,  6ji.  The  court  took  time  to  confider  until 
this  t«rm;  when  they  gave  judgment  for  the  plaintiff  to  the 
following  cffeft. 

Curia — It  doth  not  appear  until  the  time  of  King  James  1 . 
that  there  was  any  ohice  in  this  kingdom  for  carrying  on  a 
foreign  correfpondence ;  in  Rymers  Fadera^  vol.  ig.fol.  389.  ^ 

there's  a  recital  of  a  proclamation  of  an  office  for  conveying 
letters  to  foreign  parts,  and  all  other  perfons  are  prohibited 
to  interfere,  fo  it  belonged  to  the  prerogative  of  the  crown,  as  it 
feems.  In  the  year  1632,  the  fame  office  was  granted ;  and  in 
1635  another  proclamation  touching  the  fame  office,  ig  v(4. 
Ryin.  Ftzd.Jol.  649. 
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•  In  the  year  1637,  there  was  another  proclamation;  when  a 
letter^ffice  within  the  King's  own  dominions  was  added  to  the 
foreign  letter-office,  Rym.  Fad.  vol.  20-  foL  192  ;  ia  which 
proclamation  there  were  forac  prohibitory  claufes. 

In  the  year  1640  tlie  office  was  fequeftered,  Rym,  Fad.  vol 
to.Jol.  429.  thus  it  was  until  the  troubles,  which  about  that 
time  began  to  break  out  in  this  kingdom.  From  tliat  time  un- 
til the  reftoration,  fee  the  tranfa£iions,  and  ordinances  of  the 
Houfe  of  Commons  in  their  journals,  in  the  years  1642,  1644, 
1649,  *^.54»  whereby  it  appears  the  letter-office  grew  to  be  alo- 
crati ve  office.  See  alio  ScolcWs  a6ts  and  ordinances,yi»/.  511,  35$. 
in  what  manner  this  office  was  executed  and  carried  on  until 
the  Reftoration^  when  the  fiatuU  of  12  Car.  2.  ^A,  35.  was  made 
for  ereSing  and  cftablifiiing  a  poft-office  '•  for  carving  and 
•'  re-carrying  letters  by  polls,  to  and  from  all  parts  and  places 
**  within  England^  Scotland,  and  Ireland,  and  fevcral  parts  be)'ond 
"  the  feas,  the  well  ordering  whereof  is  [therein  faid'tobe] 
"  of  a  general  concernment,  and  of  great  advantage,  as  well 
•'  forprefervatior>of  trade  and  commerceasotherwife."  Another 
ad  of  parliament  was  alfo  made  in  Scotland  in  the  time  of  King 
William  for  eftabliihing  a  pofi-office  in  that  part  of  Great  Britain: 
both  which  a6ls  continued  in  force  until  after  the  union  of  the 
two  kingdoms  ;  when  for  convenience,  and  national  profit,  the 
Jlatute  of  9  Ann.  ch.  10.  was  enafted  for  eflablifliing  a  general* 
poft-office  throughout  ail  the  [then]  Queen's  dominions,  Sc, 
'  whereby  iht  Jlatule  of  12  Car.  2.  and  tt  illiam  3.  [for  .Scci/W] 
were  repealed. 

The  queflion,  in  the  prcfent  cafe,  doth  not  arife  lipon  any 
private  contraft,  nor  is  it  like  the  cafe  01  a  common  earner ;  but 
jnuft  be  determined  upon  conftruflion  of  iht^at.  9  Ann,  cL 
10.  which  was  made  tor  the  general  benefit  of  the  people  of 
thefe  kingdoms,  and  with  a  political  view  to  the  better  fecurijig 
the  revenue  arifing  from  the  genera  1-poft-office. 

Seff.  2.  Enafis  that  one  gcneral-poft-officd  fiiall  be  ereflcd 
within  the  city  of  London y  from  whence  all  letters,  G?c.  majr 
be  with  fpeed  fent  into  any  parts  of  this  kingdom,  and  tlial 
one  poft-maftcr-gcneral  fhall  be  appointed  by  the  crown  ;  which 
poft-maftcr,  and  his  deputy  and  deputies,  and  his  and  their  fcr* 
vants  and  agents,  and  no  other  perfon  or  pcrfons  whatfoever,  Iball 
from  time  to  time,  and  at  ail  times,  have  the  recdvii^^  taking 
up,  ordering,  difpatching,  fending  poft,  or  with  speed,  carniaf 
and  DELIVERING  of  all  letters  and  packets  whatfoever  whia 
iball  be  fent  to  and  from  all  places  oiGrcat  Britain^  &c. 
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There  is  one  general  office  of  the  mailer  in  London^  the  centre 
of  a  large  circumference  ;  in  every  other  poft-town,  he  has  par- 
liculaV  offices  (executed  by  his  deputies)  which  are  centres  of 
lefs  circles;  London  is  the  grand  Terminus  a  quo  where  he  re- 
ceives a  letter ;  the  place  of  abode  of  the  perfon  to  whom  a 
letter  is*  direfted,  is  the  Terminus  ad  quern;  viz.  Ipjivick,  to 
which  town  he  carries  the  letter;  and  tliere  delivers  it  to  his 
deputy  in  his  office ;  fo  that  the.  poft-mafter  is  to  receive,  carry 
•  and  deliver  all  letters,  which  (hall  be  fcnt  to  and  from  all  places 
of  Great  Britain,  &c.  as  he  receives  a  letter  from  one  perfon,  he 
is  to  carry  and  deliver  it  to  another  perfon  according  to  the  di- 
reftions;  but  in  the  prefent  cafe,  the  poft-mafter  is  lo  far  from 
delivering  the  letters  direfted  to  the  plaintiff  at  Ififivich,  that  (in 
truth)  he  retains  them ;  he  rjeceives  them  at  his  office  in  London, 
'  and  delivers  them  into  his  office  at  Ipfmch,  which  is  no  more 
than  giving  tliem  with  his  right  hand  into  his  left  4  he  muft  do 
more,  he  muft  remove  them  out  of  his  office  at  Ipfiuich  as  much 
as  he  did  out  of  his  office  at  London,  and  muft  deliver  them  to 
the  perfon  at  Ipfmch  as  direfted ;  fsS.  17.  of  the Jlal,  of  Queen 
Ann  enafts,  that  no  perfon  of  perfons,  Uc.  whatfoever  other  than 
the  poft-mafter-general  and  his  deputies  fliall  prefume  to  receive 
carry  or  deliver  any  letter  or  letters;  and  the  court  of  JB,  /?. 
have  determined  that  the  poft-mafter  cannot  take  any  thing  more 
than  the  lawful  poftage  for  the  carrying  and  delivering  letters; 
and  by  /c3.  39.  no  more  ftiall  be  taken  or  paid  than  the  rates 
mentioned  there.  By/eSl,  40.  the  letters  muft  not  be  detained; 
if  the  party  to  whom  a  letter  is  dircfled  cannot  be  found  it  muft 
he  returned,  but  if  the  poft-mafter  doth'  not  make  inquiry  for 
the  perfon  to  whom  it  is  direfted,  how  can  he  properly  return 
the  letter ;  Sed.  30.  touching  rcfufal  to  pay  the  poftage  (hews 
that  the  ftatute  means  a  perjonal  delivery  ;  fee  thisjf  fl.  30.  and 
compare  it  witb^^^^?.  15.  which  fays  that  letters  are  -to  be  dc-- 
bvered  according  to  the  feveral  and  refpeftive  direftions  of  the 
fame  upon  pain  of  forfeiting  five  pounds  for  every  offence  againft 

the  tenor  of  the  aft. Sec  the  Jl at ute  of  4  Geo.  2.  ch.  33. 

whereby  it  is  enafted,  that  penny -poft-raen  carrying  letters  out    -  , 
of  London,  We/lnu^Jier,  or  Soutkwark,  may  demand  and  take  a 
pennv  at  the  time  of  the  delivery,  and  ftiall  not  incur  any  penalty ; 
whicn  (liews  the  uniform  fcnfe  of  this  word  dekxjery. 

In  fliort,  if  letters  were  not  to  be  perfonally  delivered,  or 
left  at  the  places  of  abode  of  the  perfons  to  whom  direfted,  it 
would  be  a  heavy  charge,  and  a  great  inconvenience  to  the  fub- 
jefts  of  this  kingdom;  this  ftruck  the  general-poft-office  in 
London,  which  is  but  a  greater  poft-town  than  other  poft- 
towns ;  there  is  no  difference  between  poft-towns,  as-  to  this 
matter,  they  are  ojily  centres  of  lefs  circles  than  London; 
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It  was  objefted  for  the  defendant  that  he  is  only  a  deputy- 

1>oft-n)a{ler,  and  that  this  a£lion  cannot  be  maintained  againft 
lim,  but  ought  to  have  been  brought  againft  the  poft-maflcr- 
general ;  but  we  are  all  of  opinion  that  this  a6Uon  well  lies 
againft  the  defendant ;  for  that  neputy-poft-mafters  are  fubfifting 
fubftantial  oflScers,  and  anfwerable  tor  their  own  misfeafances, 
and  nonfeafancesy  and  the  hufinefs  of  the  poft-office  could  not 
be  executed  without  them ;  they  have  original  offices,  under  the 
controul  of  the  poft-mafter^ffeneral ;  this  cafe  is  like  the  cafe  of 
Stock  verfus  Harris^  in  Eajifr  term  1771,  5.  -R.  wherein  judg- 
ment  was  given  for  the  plaintiff;  and  we  are  all  of  opinion  tiiat 
judgment  muft  be  entered  for  the  plaintiff, 

Nota.     It  was  Taid  by  one  of  the  judges;  that  though  there 

^     is  a  penalty  of  5/.  given  for  every  offence  againft  this  Jtaiutt  of 

Queen  Ann^  yet  as  a  man  may  fuffer  much  more,  by  the  deputy 

f^oft-mafter  not  doine  his  duty,  this  aBion  on  the  cafe  well  lies 
or  damages ;  fee  2  Wxlfon  145.  refolved  that  an  a3ion  upon  the 
cafe  for  falfly  and  malicioufly  fuing  out  a  commiflion  ot  bank- 
rupt  which  was  afterwards  fuperfeoed,  is  a  very  proper  a&ioQ 
at  law  for  damages,  although  the  Lord  Chancellor  has  power  by 
thtjiatutes  of  bankrupt  of  g  Geo.  1.  and  5  Geo.  2.  to  give  2001. 
damages. 

Carty  verfus  Afhley.     C.  B. 

Amendinefit  ^Tp  HIS  was  a  rule"  made  upon  the  motion  of  Serjeant 
"^^A^^^^  ^^  Walker,  for  the  plaintiff  to  ftiew  caufe  why  the  procced- 
tEreWng '  ings  ftiould  not  he  fet  afide,  becaufe  there  were  not  fifteen  days 
not  fifteen  between  the  tefle  and  return  of  the  capias  ad  refpondtndum,  the 
Srw/^Inr  fame  being  tefted  the  iithdavof  June  [the  firft  dav  of  this 
mj«r«thercof.  term^  apd  returnable  in  eight  days'  of" the  Holy  Trinity  [ihc  13th 

s  Black.  Rep.  of   7une.'\ 

Upon  Serjeant  Davy\  coming  to  fhew  caufe  againft  this  rule; 
the  court  enlarged  the  fame  until  another  day,  and  made  a  rule 
upon  the  defendant  to  fticw  caufe  at  that  day  why  the  plaintiff 
ihould  not  have  leave  to  amend  the  capias  ad  refpondendum. 

Per  Gould  J. — Although  this  court  cannot  amend  an  ori- 
ginal writ,  becaufe  it  iffues  out  of  the  court  of  Chancery;  vcl 
this  court  can  amend  all  mefne  procefs,  and  alfo  an  attachment  of 
privilege  which  is  in  the  nature  of  an  original ;  no  error  can  be 
.  affigned  in  me/he  procefs,  this  is  a  mere  miftake  of  tfa^  officer 
[the  filace^J  and  ought  to  be  amended* 

Per 


TniNiTY  Term  13  Geo.  IIL  1773.  ASS 

Per  Nares  J. — Juftice  ought  not  to  be  delayed  for  fuch  a  mtjt 
flip  as  this.  In  the  cafe  oi  Atkinfon  verfus  Taylor-,  2  Wdfon  117. 
tJic  capias  ad  rrjpondtndam  was  let  afide,  bccaufe  there  were  not 
fifteen  days  between  the  tefie  and  return  thereof,  but  without 

cofts. Nott,  The  reporter  heard  no  more  of  this  motion, 

therefore  quart  tlie  books  ot  the  fecondaries,  whether  the  matter 
was  ever  moved  again. 

Walter  and  another  verfus  Stewart  a  prifoner  in  the  *BiKk.Rip. 

Fleet.         .      ^  "'•'•^- 

'T*  H  E  defendant  Stewart  was  arrefled  -on  the  18th  of  0£lo-  treaty  fabfiftt 
•*•    i^r  1772,  by  virtue  of  a  capias  ad  rejpondendum  returnable  ^^**"  ^* 
on  the  morrow  of  All  fouls  in  Michaelmas  term  laft,  and  on  that  Jhe'dcfeadant 
day  [the  3d  of  Novemier']  he  was  committed  to  the  Fleet.  wtoisa 

priiboery  tke 
pliintiir  it  not  obliged  to  declare  agamft  him  within  two  terms  according  to  the  ralei  of  the  court. 

On  the  7th  day  of  June,  being  the  Effoyn-day  of  this  prefent 
term,  [and  not  before]  the  plaintiffs  declared  againft  the  de- 
fendant ;  and  it  was  moved  by  Serjeant  Davy  ob  behalf  of  the 
defendant  that  he  might  be  difcharged  out  of  cuflody  of  the  ' 

warden  of  tlie  Fleet  hyfuperfedeas^  becaufe  tJic  plaintiffs  had  not 
declared  againft  him  within  two  terms,  incluiivc  of  the  terra 
wherein  the  capias  ad  refpondcndum  w'diZ  returnable  according  to 
the  tules  and  praflice  of  this  court ;  a^ule  was  made  to  ihew  caufe. 
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Upon  fhewing  caufe  by  Serjeant  Kemp  in  belxalf  of  the 
laintiff,  it  appeared  to  the  court  upon  affidavits,  that  a  treaty 
or  an  accommodation  between  the  plaintiffs  and  the  de- 
fendant was  commenced  on  the  2jth  day  of  January  in  Hu 
lary  term  Uifl,  and  was  from  thenceforth  continued,  and  not 
ended,  until  about  the  middle  of  Eafler  terrti  laft  ;  that  the  de- 
fendant propofed  to  pay  down  15/.  in  part  of  the  debt  and 
cofts  to  the  plaintiffs,  and  to  give  them  a  bond  and  warrant  of. 
attorney  to  eon fefs  judgment  thereupon  for  the  remainder,  being 
46/.  to  which  the  plaintiffs  confented  and  agreed ;  whereupon 
the  defendant  executed  a  'bond  and  warrant  ok  attorney  accord- 
ingly, which  was  delivered  to  the  plaintiffs  or  their  'attorney  ; 
but  the  defendant  not  being  ^ble  to  raife  and  pay  down  the  15/. 
in  part  according  to  his  propofal,  the  plaintiffs,  about  the  middje 
oi  Rafter  term  laft,  delivered  up  to  the  defendant  the  bond  and 
warrant  of  attorney,  fo  the  treaty  of  accommodation  then  ended ; 
and  aftenvards,  on  the  7th  day  of  June  as  aforefaid,  the  plaintiffs 
declared  againft  the^defendant  in  ibuftody  of  tb^  warden  of  the 
FUct, 
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-  Pfr  curiam.  It  is  for  the  benefit  of  prifoners  that  plaintiSt 
villliftento  propofals  of  accommodation,  but  no  plaintiff  would 
liftcn  to  fuch  propofals,  if  prifoners  fliould  thereby  become  fu. 
perfedable  ;  the  defendant  himfelf  hath  been  the  occafion  of  the 
plaintiff's  not  declaring  within  the  time  limited  by  the- rules  and 
pra£^ice  of  the  court,  and  therefore  the  rule  to  (hew  caufe  why 
zfuptrfcdtas  fliould  not  iflue  mull  be  difcharged. 
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»  Black.  Rep. 

2*^.  ^'S"  Beau  verfus  Bloom.     C.  B. 

[OccupiCTof  NorfolkTf^ILLIAM  BLOOM  late  of  Luiiham  in 
ameffuage.     (to  wit)  the  county  of  Norfolk^  Blackfmithy  was  attach^ 

who'hM  com-  ^^  aniXver  Robert  Beau,  of  a  plea  of  trefpafs  iipiin 

tnoa  in  the  the  cafc,  £?c.  And  whereupon  the  faid  Robert  by  Jfohn  Hezr/i 
Lord's  wafte,  his  attorney  complains  and  lays,  that  he  the  {did  Roi^ri  on  the 
"ftom'tocu*  firft^l**y  otjiily  in  the  year  of  our  Lord  1772,  and  for  the  fpacc 
roflicsasan-  of  two  years  then  laft  pafl,  was,  and  from  thence  cominuaiir 
nexedtohii  .hitherto  hath  been,  and  ftill  is  lawfully  pofTcfled  of  and  in,  an^ 
right  of  com-  ^^^  occupier  of  a  certain  meffuage  and  divers  acres,  (10  wit) 
Special  aa'ion  ten  acre.s  of  land  with  the  appurtenances,  lying  and  being  in 
upon  the  cafe  the  parifh  of  LuJham  in  the  county  of  Norfolk  ;  and  by  reafon 
Se^a"n'&  thereof  thc  faid  Robert  during  all  the  time  aforefaid  had,  and  of 
his  right  of  right  ought  to  ha%'e  had  and  ftill  of  right  ought  to  have  cominoa 
common  and  ol  pafturc  in  and  upon  a  certain  walle  or  common  called  iM^kam 
ind  uke"^  ^^y?^,  otherwife  Ludham  Common,  otherwife  Lvdkam  Comrnm 
ruiliei  upon  Pafture,  in  the  parifli  of  Ludham  aforefaid,  containing  by  efti- 
the  common  mation  500  acres  in  the  faid  county  oi  Norfolk,  for  all  his 
hilartie  by    <^ommoi)able  cattle,  la/ant  and  couchant  upon  his  faid  meffuage 

■n  ancient  and 
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and  land  with  the  appurtenances,  every  year  at  all  times  of  the 
year,  as  belonging   and  appertaining  to  his  faid  meffuage  and 
land  with  the  appurtenances ;  and  the  faid  Robert  further  flyjr, 
that  there  is,  and  from  time  whereof  the  memory  ot  man  is' 
not  to  the  contrary  there  hath  been,  an  ancient  and  laudable 
cuftom,  that  every  occupier  of  lands  and  tenements  in  the  faid 
parKh  of  Ludham,  who  is  intitled  to  have  fuch  common  of  pafture 
in  and  upon  the  faid  waftg  or  common  as  aforefaid,  hatli  uied  and 
been  acc'uftomed  to  mow  and  cut  down  rufhes,  growing  and  being 
in  and  upon  the  faid  wa/te  or  common  every  year,  in  and  during  the 
fummer-quarter  of  the  year,  according  to  the  old  Jlyte  of  com- 
putation of  time  heretofore  j^fed  in,  England^  and  to  put  and 
place  the  fame  ruflies  fo  cut  down  in  heaps  in  and  upon  the  faid 
Zifo/ii;  or  common  to  be  dried  and  cured,  and  to  take  and'  carnr 
away  the  fame  when  dried  and  cured  for  litter  for  the  cattle  k> 
kvant  and  couchant  as  aforefaid,  of  every  fuch  occupier  of  lands 
the  tenements   in  the  parifti  of  Ludham  aforefaid ;  who  is  in- 
titled  to  have  fuch  common  of  pafture  as  aforefaid  ;  yet  the  faid 
William  well  knowing  the  premifcs,  but  contriving  and  malx- 
cioully  intending  to  injure  and  prejudice  the  faid  Robert  in  this 
behalf,  and  to  deprive  and  hinder  him  of  the  benefit  and  advantage 
of  his  faid  common  of  pafture  be\pnging  to  his  faid  meffuage  and 
lands,  and  alfo  to  deprive  and  hinder  the  faid  Robert  of  the  profit 
and  advantage  of  mowinff,cutting  down,  taking  and  carrying  away 
the  rufties  growing  and  being  in  and  upon  the  faia  tvafte  or  - 
common  for  litter  tor  his  cattle  as  aforefaid,  while  he  the  faid 
Robert  was  poffeffed  of,  and  occupied  his  faid  meffuage  and 
land  with  the  appurtenances,  dnd  had  fuch  riglit  of  common  of 
pafture  as  aforefaid,  and  alfo  had  fuch  right  of  mowing,  cutting 
down,  taking  and  carrying  away  fuch  ruflies  growing  and  being 
'  in  and  upon  the  faid  tvafte  or  common  in  manner  arorefaid,  for 
litter  for  the  cattle  of  the  {dXA  Robert^  levant  znA  couchant  M^ponYii^ 
faid  meffuage  and  land  with  the  appurtenances  aforefaid^  he  the 
idMWilHam^  (to  wit)  on  the  faid  nrft  day  of  July,  in  the  year  of 
our  Lord  1772,  and  on  divers  other  days  and  times  between  * 
that  day  and  the  day  of  fuing  forth  the  original  writ  of  the  faid 
•Robert  at  the  parifti  aforefaid,  wrongfully  and  injurioufly  fpoiled 
mo'wed  and  cut  down  divers,  (to  wit)  ten  acres  of  the  grafs  and 
rufties  then  growing  and  being  in  the  faid  wcifte  or  common^  and 


wrongfully  and  injurioufly  took  and  carried  away  divers,,  (to  wit) 

"  «  fo  by  him 'the 
IVilliam  mowed  and  cut  down*  as  aforefaid,  in  the  faid  tvafte  or 


fifty  waggon  loads  of  the  grafs  and  ruflies  fo  by  him  the  faid 


common^  whereby  the  faid  Robert  could  not  for  a  lonff  time,  (to 
wit)  during  all  the  time  laft  aforefaid,  have,  ufe  and  enjoy  nis  ' 
faid  conunon  of  pafture,  and  his  faid  right  of  mowing,  cutting 
down,  taking  and  carrying  away  ruflies  in  and  upon  the  faid 
wafte  or  common  for  litter  tor  the  cattle  of  the  faid  Robert  as 
aforefaid,  in  fo  ample  and  beneficial  a  manner  as  he  ought  to 

•  have 
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bfvc  had  and  enjoyed  the  fame,  but  during  all  that  time  vraf 
deprived  of  great  part  of  the  profit  and  benefit  thereof.  (There 
was  another  count  in  trover  for  two  waggon  loads  of  rufhes) 
which  the  plaintiff  lays  to  his  damage.    • 

The  defendant  pleaded  not  guilty  ;  iffue  being  joined  thereon, 
the  fame  was  tried  at  the  laft  aflizes  for  the  county  of  Norfolk^ 
when  a  verdi£l  was  found  for  the  plaintiff,  and  general  damages 
given  upon  both  the  counts  in  the  declaration. 

Serjeant  Saytr  moved  in  arrefl  of  judgment,  and  took  feveral 
exceptions  to  the  declaration.  \Jl^  That  a  cujlom  to  take  a  profit 
in  the  foil  of  another  is  bad,  and  to  prove  this  he  cited  Gate* 
wood's  cafe,  6  R^p.  59.  b,  where  it  is  refolved,  that  a  cujlom  for 
the  inhabitants  in  a  vill  within  any  ancient  meffuage  there  to 
have  common  of  pafture,  is  bad.  To  which  it  was  anfwered 
for  the  plaintiff,  tnat  Gatewood's  cafe  does  not  apply  to  the  cafe 
at  bar,  for  it  does  not  prove  that  an  occupier  of  land  may  not 
have  dommon  in  the  foil  of  another,,  and  may  alfo  by  cujlom 
have  a  right  to  cut  down  and  uke  rufhes  for  litter  for  his  cattle 
levant  and  couckant  on  his  land.  And  to  fhew  that  a  cujlom  to, 
take  a  profit  in  the  foil  of  another  is  good  was  cited  for  the 
plaintifl,  3  Leo.  160.  The  Mayor  and  Commonalty  of  Lynn  Rtpi 
verfus  Taylor^  where  it  was  refolved  by  the  whole  court,  that  a 
,  ctiflom  for  freemen  of  Lynn^  being  owners  or  mailers  of  (hips,  to 
dig^for  ballail  in  the  foil  of  the  Mayor  and  Burgejfes  of  Lynn  if 
good,  although  fuch  freemen  and  mafters  of  (hips  are  not  incor- 
porated, or  members  of  the  corporation,  and  Gatewood's  cafe 
was  thcrp  cited  to  (hew  the  cujlom  was  bad;  fo  a  cujlom  to  dry 
nets  upon  another's  foil  is  good ;  alfo  a  cuftom  of  the  Hundred 
of  IVirkfworth  in  Derbyjhire  to  dig  for  lead  in  another's  foil  is 
good,  which  is  certainly  to  take  a  frojit  in  another's  foil. — It  is  a 
good  cujlom^  that  when  a  man  liath  agifted  his  cattle  in  my 

Eark,  in   the  time  of  a  great  fnow,  for  necedity  to  cut  the 
ranches  of  the  oaks  for  them,     1  R0IL  Abr.  560.//.  12. — ^Thc 
court  over-rufcd  thi^  objcQion. 

ft.  It  was  obje£led  by  Serjeant  Sayer,  that  the  title  to  (be 
common  is  ill  fet  out  in  the  declaration,  for  it  only  alleges  that 
the  plaintiff  yi^%  pojfjfed  of  a  meffuage  and  lands,  and  by  rearon 
thereof,  he,  of  right,  had  and  ought  to  have  common^  &c» 
and  cited  1  Ld.  Raym.  266.  Dorney  verfus  Cajlijord..  To  which 
it  was  anfwered  (or  the  plaintiff,  that  this  is  an  a3ion  for  a 
tort  agaihft  a  ft  ranger,  a  mere  >vrong-doer,  and  it  is  fufficient 
for  the  plaintiff  to  allege  that  he  is  pojfeffed^  &c.  he  need  not  fct 
out  any  title  whatfoever,  and  this  hath  been  the  confiant  and 
uniform  way  of  declaring  in  a6lions  for  difturbances  of  common 
2si^^jimilar  wrongs  ever  fince  the  cafe  of  $trode  verfus  Byrt.  4 
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Mod.  418.  which  was  an  a£lion  of  the  cafe  fetiing  forth  that  he 
was  pofleffed  of  a  tenement  and  of  a  clofe  of  pafture,  and  a  rob4 
of  land,  &c.  in  Sbiptan  MalUt^  and  that  he  had  right  of  common 
in  Mendip'idrcR.  for  his  cattle,  &c.  as  thereunto  belonging,  that 
the  defendant  did  dig  and  mak^  coney-boroughs  in  the  faid 
foreft,  and  fet  nets  and  gins,  there  bv  which  his  ihecp  were 
damnified,  and  he  deprived  of  common^  6?c./  upon  a  writ  of  error 
brought  in  B.  R.  the  queftion  was,  whether  the  declaration  waj 
good  or  not  ?  becaufe  it  fets  forth  that  the  fhintiS  Irgitime  pojl 
jiJfioncUus Juxt  detenemento^  &c.  which  [it  was  objeftedj  was  not 
fu0icient  to  intitle  him  to  his  a£lion,  but  that  he  ought  to  (hew 
a  title  by  cuftom  orprefcriftion  or  otherwife,  and  not  declari^ 
upon  the  bare  pojftffion  witnout  atiy  other  right ;  for  he  claiming 
a  profit  arifing  oi)t  of  another  man's  foil,  ought  to  have  fet 
forth  a  particular  eftate  to  himfelf,  either  by  grant,  prefcriptioa 
or  fome  conveyance,  and  not  to  fay  that  he  was  pojftjfed^  &€* 
and  ouglit  to  have  common,  &c.  as  belonging  to  his  tenements^ 
without  (hewing  how,  or  in  what  manner,  which  is  fp  uncertain 
that  no  ilfue  can  be  taken  upon  it ;  therefore  [it  was  faid]  the 
plaintiff  ought  to  have  (hewn  the  commencement  of  his  eftate, 
and  how  he  came  to  be  intitled  to  the  common,  which  muft  [in 
this  cafe]  be  either  appendant,  or  nothing,  and  if  fo,  he  muft 
fet  forth  the  beginning  of  it,  that  the  defendsmt  might  give  him  ' 
an  anfwer. — — But  after  much  argument  and  debate  upon  tbe 
matter  the  declaration  was  adjudged  to  be  good,  and  that  the 
plaintiflF  need  not  fet  forth  his  title,  either  by  prefcription  or 
grant,  i.  Becaufe  it  is  an  aQion  grounded  upon  the  pojejjion 
againft  a  wrong  doer ;  to  which  a£lion,  a  ti^le  would  be  only  an 
inducement.  2.  That  he  need  not  fet  out  any  title  whatfoever, 
becaufe  (as  to  the  defendant  who  did  the  injury)  it  (lands  in* 
different,  whether  plaintiff  is  owner  of  the  foil  or  not ;  the  de* 
fendant*s  bufinefs  is  to  anfwer  the  wrong  alleged  to  be  done  by     . 

him. It  is  true  if  it.  had  been  upon  fpecial  pleading,  as  in 

trefpafs  for  diftraining  his  cattle,  and  the  defendant  had  pleaded 
that  he  was  owner  of  the  foil,  and  fo  juflified  thp  taking,  the 
plaintiflf  in  fuch  cafe  muft  have  replied  and  (hewn  a  title  by  grant 

of  nrefcription  or  fome  other  conveyence. And  lajlly,  [they 

refolved]  that  (his  matter  is  not  traverfable;  for,  upon  the  ge- 
neral ifTue  i  right  of  common  muft  be  proved  and  given  in  eyi-  * 
(dence,  othefwife  the  plaintiff  cannot  maintain  his  a£lion,  but 
tvhat  right  is  not  material,  and  fo  the  judgment  oi   the  C.  B. 
was  affirmed,  and  [as  the  report  fays]  the  law  fettled  in  this  point. 

Domey  verfus  Cajhford,  1  Ld,  Raym.  266.  (cited  for  the  de- 
fendant) \f2&  cafe  for  obftrufiing  a  private  way.  The  plaintiff 
declared  that  he  wa^  pofFeifed  for  a  term  of  years  of  a  houfe, 
^i^d  ^hat  he  and  all  thofe  whofe  eftate  be  had  in  the  houfe 

from 
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from  time  whereof,  &c.  habuerunt  G?  habere  debuerunt  a  way 
&c.  that  the  defendant  obftruBed,  &c.  upon  the  general  ifTue 
pleaded,  verdift  for  the  plaintiff.  But  after  divers  motions  in 
arreft  of  judgment;  by  the  whole  court  judgment  was  arreflcd. 
For  though  it  had  been  good  to  declare  againft  a  wrong-doer 
that  he  [plaintiff]  habere  debuit  viam^  &c.  as  was  lately  ad. 
judged  in  C.  B.  in  Strode  verfus  Birck^  yet  here  the  plaintiff  has 
laid  a  ^ue  ejlate  in  himfelf,  when  he  is  but  leffee  for  years, 
ivhich  is  impoffible,  for  he  cannot  have  the  eftate  of  any  other 
but  only  his  own.  To  which  it  was  an fwcred,  that  the  plain- 
tiff  Dorney  had  no  occafion  to  fet  out  any  Htle  whatfoever,  but 
fas  the  cafe  fays]  it  had  been  good  to  declare  againft  a  wrong- 
doer, that  the  ^\^in\!\S Dorney  habere  debuit  viam^  &c.  but  having 
taken  upon  himfelf  in  pleading  to  fet  out  a  title,  and  having  fet 
out  a  bad  one,  it  (hall  be  taken  moft  ftrondy  againft  him. — But 
in  the  cafe  at  bar,  the  plaintiff  hath  not  let  out  any  title  what- 
ever ;  poffeffion  being  lufficient  againft  a  wrong-doer.  And  of 
that  opinion  was  the  whole  court. 

Serjeant  Sayer  ^dly  objefted — ^That  it  appeared  by  the  dec!a« 
ration  that  the  plaintiff  claimed  the  right  to  cut  and  take  the 
rulhes  on  the  wajle  for  litter  for  his  cattle,  as  a  right  appen- 
dant to  his  right  of  common^  which  cannot  be  in  their  nature 
and  quality  ;  for  a  thing  incorporeal  cannot  be  appendant  to  a 
thing  incorporeal^  and  both  thefc  rig/Us  are  incorporeal,  and  cited 

Tyrringham's  cafe,  4  Rep.  36.  b. ^To  which  it  was  anfwered 

that  the  right  to  cut  and  take  rujhes,  l^c.  is  not  claimed  or 
alleged  to  be  appendant  to  the  right  of  common,  but  it  is  alleged 
to  be  a  part  of,  or  as  a  circumftance  of  the  plaintiff's  rigirt  of 
common,  and  is  a  very  reafonable  and  ufeful  part  thereof,  and  of 
that  opinion  was  the  whole  court. 

Serjeant  Sayer  ^thly  objeSed  to  duplicity  in  the  firft  count, 
which  (he  faid)  confifted  of  a  claim  of  two  diftinft  and  feveral 
rights,  viz.  a  right  of  common,  whicli  doth  not  lie  in  frendre, 
for  the  plaintiff  cannot  cut  and  take  away  the  grafs  from  of 
the  common^  but  can  only  feed  and  take  it  by  the  mouths  of  his 
cattle;  and  a  right  to  cut  and  take  away  ruflies,  which  fo 
wholly  in  prendre,  cannot  be  joined  in  the  fame  count  vith 
the  right  of  common^  which  doth  not  lie  in  prendre.  To  which 
the  like  anfwer  was  given  as  to  the  ^d  objeftion,"w2.  That  the 
right  to  cut  and  take  the  ruflies  is  only  a  circumftance  attend- 
ing, or  part  of  the  right  ofcom^mon^  and  that  both  together  may 
be  reafonably  taken  and  confidered  as  ont  united  rignt,  for  the 
cujtom  is,  that  whoever  occupies  land  in  the  parifti  of  Liulkafii^ 
and  has  a  right  of  common  in  the  wa/le^  hats  affo  a  right  to  cut 
and  take  rmhcs  thcre^  he  cannot  h^ve  one  without  the  othefi 

ijccordiflg 
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according  to  the  cuftom  laid  in  the  declaration,  and  found  to 
be  true  by  the  verdiS.  And  of  that  opinion  was  the  whole 
court. 

Serjeant  Saycr  upon  his  firft  moving  this  cafe  alfo  objefted-— 
That  the  latter  count  in  trover  could  not  be  joined ;  but  now, 
upon  fhewlng  caufc  he  candidly  gave  up  this  objeftion ;  the 
very  fame  having  been  made  and  over-ruled  in  Majl  verfus  Good* 
Jon^  in  Mich,  term  lad,  ante^fol.  348.  Serjeant  Wilfon  (who 
drew  the  declaration)  was  of  the  plaintiff's  counfel. 

Judgment  for  the  plaintiff,  per  totam  curiam.^ 


Mary  Leader  widow  verfiks  William  Moxton,  Richard  iBtick.Rey, 
Barwife  and  Thomas  Taylor.     C.  B.  ^^^  ^'  ^    * 

ACTION  of  trefpafs  upon  the  cafe,  wherein  the  plaintiff  [CoramilRon-. 
-^^  declares,  That  long  before  and  at  the  feveral  times  of  com-  *" for|»a^ing 
fiiitting  the  feveral  grievances  next  herein-after-mentioned,  flie  Jbitrary  dif- 
was,  and  from  thenceforth  hitherto  hath  been,  and  iliil  is  feifed  creUon:  but. 
in  her  demefne  as  of  freehold,  that  is  to  fay,  for  and  during  the  !*™*^**^ 
term  of  her  natural  life,  if  (he  continues  fole  and  Unmarried,  f^n  i 
of  and  in  divers,  (to  wit)  fix  meffuages  or  dwell ing-houfes  with  Special  aSBon 
the  appurtenances,  fituate,  ftanding  and  being  in  a  certain  ftreet  "poo^*»«  "fc 
or  lane  called  Old  GraveUane^  on  the  eaft  fide  of  the  faid  ffreer  v?w«fo?*" 
in  the  parifh  of  Saint  George  in  the  Counts  of  Mxddlefex^  and  raifing  the 
which  laid  feveral  meffuages  and  dwell ing-noufes,  at  the  afore-  ?'"'J?^ 
faid  times  of  committing  the  faid  refpeSive  grievances  herein.  JJ^^tjft-', 
after-mentioned,  were  in  the  ppffeffion  of  certain  tenants  thereof  houfei  in 
lifpeQivcly  to  the  plaintiff,  that  is  to  fay,  one  of  the  faid  raef-  Grawlj\M^ 
fuages  or  dwell  ing-houfes  then  was  in  the  poffeffion  of  one  l^J^^^l 
William  Tucker  as  tenant  to  the  faid  plaintiff,  anpther  thereof  was  lights  to  the 
then  in  poffeffion  of  one  John  Duncan^  as  tenant  to  the  faid  1»«"^'^«  ^««* 
plaintiff,  another  thereof  then  was  in  the  poffeffion  of  one  IFtl-  °^^'"^*^- 
iiam  Sparks^  as  tenant  to  the  plaintiff,  another  thereof  then  was 
in  the  poffeffion  of  one  Alexander  Grieve  as  tenant  thereof  to  the 
plaintiff,  another  thereof  then  was  in  the  poffeffion  of  one  James 
Snath  as  tenant  thereof  to  the  plaihtiff,  and  the  remaining  one 
then  was  in  the  .poffeffion  of  one  John  Bee/wank  as  tenant  to  the 
plaintiff;  all  which  faid   feveral  meffuages  or  dwell  ing-houfes 
then  rcfpeSively  fronted,  and  each  of  them  did  and  doth  front 
the  faid  ilreet  called  Old  Gravel-lane^  and  each  of  them  then 
had,  and  ftill  of  right  ought  to  h^vc  a  door  and  paffage  from  the 
ground-floor  thereof  refpetlively  in  the  faid  ftreet,  and  alfo  cer- 
tain lights  and  windows  placea  in  the  ground-floor  of  all  the 
6  faid 
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faid  meffuages  or  dwelllng-houfes  refpeftively  to  the  faid  ftrccf^ 
whereby  the  light  and  air  from  the  faid  ftrcet  came,  and  Aill 
of  right  ought  .to  come  into  the  faid  mefluages  and  dweiling-r 
houfes  refpeftively  in  the  ground-floors  thereof  refpeftively; 
heverthelefs  the  defendants  well  knowing  the  premifes,  but  ma- 
licioufly  and  wrongfully  contriving  and  intending  to  hurt  and 
prejudice  the  plaintiff  in  her  aforclaid  efiate,  of  and  in  the  afore- 
laid  meffuages  orxlwelling-houfes  with  the  appurtenances,  and 
to  render  the  fame  of  little  or  no  value  to  her  whilft  fhe  was 
fo  feized  thereof  as  aforefaid,  (to  wit)  on  tlie  firft  day  of  J^une 
1772,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  fuing  forth  the  original  writ  of  the  plaintiff  in  this 
behalf,  at  the  parifh  aforefaid,  in  the  county  aforefaid,  wrong* 
fully  and  injurioufly  raifed  and  caufed  to  be  raifed  the  faid  fircci 
TW  Gnrt.    called  OU  GraveUane^  and  the  foil  and  pavement  thereof  be- 
fore and  in  the  front  of  the  faid  fcvcral  meffuages  or  dwelling. 
houfes  of  the  plaintiff,  and  of  each  of  them  refpeftively  by  then 
and  there  placing  and  laying  divers  great  quantities  of  wood, 
boards^  timber,  planks,  eaith,  flones,  gravel  and  foil,  in  and 
upon  the  faid  ftrcet  there,  to  a  much  greater  height  than  the 
faid  tirtet  or  the  foil  and  pavement  thereof  were  before  raifcrf, 
that  is  to  fay,  to  the  heighth  of  (ix  feet  more  and  higher  than 
the  fame  ftreet,  or  the  foil  and  pavement  thereof  before  were 
xaifed,  and  fo  near  and  fo  clofe  to  and  againft  the  faid  fronts  of 
the  faid  feveral  meffuages  or  dwell ing-houfes,   and  the  front  <rf 
each  of  them  refpeftively  towards  the  faid  ftreet,  that  the  afore- 
faid doors  and  paffages  of  the  faid  feveral  meffuages  or  dwelling- 
houfes,  and  the  doors  and  paffages  of  each  of  them  refpcftivdjr 
from  the  ground-floor  thereof  refpeftively  unto  the  faid  flrwt* 
and  alfo  the  faid  lights  and  wind(nvs  of  the  faid  feveral  meffuagti 
and  dwel  I  ing-houfes  refpe6lively,  in  the  ground-floor  thereof 
refpeftively,  through  which  the  faid  light  and  air  before  came 
from  the  faid  ftreet  into  the  faid  meffuages  or  dwell ing-houfcs, 
and  each  of  them  refpeftively  in  the  ground-floor  thereof,  be- 
came and  were  and  ftill  are  totally  blocked  up  and  obftruQc<I» 
clofed  and  darkened  refpeftively,  (o  that  the  laid  tenants  an^l 
inhabitants  of  the  faid  meffuages  and  dwelling-houfes  refj^- 
tively  could  not  pafs  through,  or  go  out  of  the  fame  refpeaive 
doors  or  paffages  thereof  into  the  laid  ftreet,  and  which  they  ufeo 
to  pafs  and  go,  and  ftill  of  right  ought  to  pafs  and  go  intotbe 
faid  ftreet,  and  alfo  from  thence  back  into  the  faid  raeffuagcSt 
and  the  light  and  air  which  before  came  into  the  faid  meffuages 
or  dwelling-houfes  refpeftively,  through  the  fame  lights  ao" 
windows  or  any  of  them  into  the  faid  meffuages  or  dwcllinS' 
lioufes  or  any  of  them  in  the  ground-floor  thereof  refpeftivrfy» 
but  were^ana  ftill  are  totally  obftruftcd,  hindered  and  prevented  t 
by  the  means  aforefaid  from  fo  doing ;  by  reafon  whereof  ^^ 

plaiBiiff    . 
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J)laintifF  hath  beeii  and  ftill  is  greatly  prejudiced  and  injured  ift 
her  aforefaid  eftate,  of  and  in  the  atorefaid  raeffuages  or  dwell- 
ing-houfes  with  the  appurtenances  and  each  of  them  refpefiively ; 
and  the  fame  meffuages  or  dwell ing-houfes  are  become  and  each, 
of  them  refpeftiveiy  is  become  thereby  of  little  or  no  value  to 
her;  and  the  greater  part  of  the  aforefaid  tenants,  (to  wit)  the  faid 
William  Sparisy  James  Smithy  Alexander  Grieife^  and  John  Beef^ 
want,  four  of  the  aforefaid  tenants  to  the  faid  plaintiff  of  her 
.faid  meffuages  or  dwelling-houfes  refpeftiveiy,  by  reafon  of  the 
premifes,  have  refpeftiveiy  quitted  and  left  the  faid  four  mef- 
fuages and  dwelling-houfes,  which  were  in  their  refpeftive  pof- 
feflions  as  aforefaid,  and  the  plaintiff  cannot  procure  any  other 
tenants  for  thofe  meffuages  or  dwelling-houfes,  but  the  fame 
remain  and  each  of  them  refpeftiveiy  remains  empty  and  un- 
tenanted, and  the  aforefaid  other  tenants  to  the  plaintiff,  (to  witj 
the  faid  William  Tucker  and  John  Duncan^  two  of  the  faid  tenants 
to  the  plaintiff  of  the  faid  remaining  two  meffuages  or  dwell- 
ing-houfes of  the  plaintiff,  have  and  each  of  them  refpeftiveiy 
has  foreborn  and  refufed  to  pay  any  rent  to  the  plaintiff  for  thofe 
meffuages  and  dwellihg-houfes  within  their  refpeftive  poffef- 
fiojis  fince  the  committmg  of  the  faid  grievances,  and  ftill  re- 
•  fufe  to  pay  any  rent  to  her,  and  threaten  and  are  going  to  quit 
and  leave  the  poffeffion  of  the  faid  two  laft  mentioned  meffuages 
or  dwelling-houfes  refpeftiveiy,  by  means  and  on  account  of 
•th^  premifes  aforefaid*,  (to  wit)  at  the  parilh  aforefaid,  in  the 
faid  county  of  Middlefex ;  and  the  plaintiff  avers  that  flie  at 
the  faid  fcvcral  times  of  committing  the  aforefaid  grievances, 
.and  fince  thofe  times  was  and  contmued  fole  and  unmai*ried; 
and  flill  continues  and  is  fole  and  unmarried,  (to  wit)  at  the 
parifh  aforefaid  ih  the  county  aforefaid.  There  are  other  counts 
in  the  declara^on  to  the  like  effeft  for  the  fame  caufe  of  aftion, 
which  the  plaintiff  lays  to  her  damage  of —  pounds,  S3c. 

The  defendants  pleaded  the  general  iffuc,  and  this  caufe  was 
tried  before  the  Lord  Chief  Juftice  De  Grey  at  the  fittings  after 
Hilary  term  laft,  when  a  verdift  was  found  for  the  plaintiff,  and 
170/.  damages,  fubjeft  to  the  opinion  of  the  court  upon  the  fol- 
lowing cafe,  viz. 

It  appeared  in  evidence  at  the  trial,  that  the  plaintiff  was  Cafe  ftated  fcr 
owner  for  life  of  the  houfes  mentioned  in  the  declaration,  and  the  opinion  of 
which  ftood  in  Old  Gravel-lane;  the  fame  being  a  lane  opening 
immediately  into  one  of  the  ftreets  mentioned,  and  authorized 
to  be  paved  in  and  by  a  certain  aft  of  parliament  paffed  in  the 
11th  year  of  his  prefect  Majefty's  reign,  intituled  •*  An  aft  for 
paving  Watpingjlreet  in  the  county  oi  Middlefex,  and  the  feveral 
ftreets  ana  pallages  leading  into  the  fame ;  and  for  removing 
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all  encroachments  zni  obftni^ons  therefrom,  and  preventing 
the  like  for  the  future ;  and  for  opening  a  paflage  from  /fcr- 
mitage-Jlreet  into  NightingaU'lanc  ;  and  for  paving  fuch  pafiage, 
and  the  eafl-fide  of  NightingaUJane." 

That  on  the. 26th  of  July  1771,  two  thirds  and  up\<'ards  of 
the  houfeholders  and  landlords  or  owners  of  houfes  and  tene- 
ments within  Old  Gravel -lane  aforcfaid,  did  in  purfuance  oi  the 
.    faid  afl  apply  by  petition  to  nine  and  more  of  the  commiilioocrs 
in  the    laid   act   named   and   appointed  at   a  meeting  of  the 
commifTioners  for  putting  the  faid  aQ  in  execution,  cxprefliiig 
their  defirc  to  have  the  faid  lane  paved  and  cleared  of  all.  in- 
croachmeiits,  nuifances.obftruftions  and  annoyances;  whereupon 
the  faid  commifTioners,  at  the  faid  meeting,  being^  nine  or  more 
in  number,  did  make  a  certain  order  whereby  it  was  ordered 
that  the  pra)'er  of  the  faid  petition  be  granted,  and  that  the  fc- 
•  '  vera!  powers^ vefted  in  theCe  commiflTioners  by  the  faid  aft  in 

confequence  of  the  faid  petition  be  carried  into  execution  at  their 
requeft. 

In  confequence  of  the  above  petition  and  order,  the  commif- 
fioners  contraSed  with  the  defendants  to  pave  Old  Gravel Jant^ 
who  accordingly  proceeded  to  pave  the  fame  ;  and  did,  purfuoMi 
id  the  orders  y' the  faid  commijfioners,  raife  the  footway  contiguous 
to  the  faid  houfes  to  the  height  of  fix  feet  hut  in  a  regular  dc- 
Jcent,  and  compleatly  finilhed  the  faid  pavement  by  the  fourth 
day  of  July  1772^  and  by  fo  raifing  the  footway  in  manner 
aforefaid,  objlruaed  the  doors  and  zmndoxvs  in  the  ground-floors  Qj 
the  plaintiff's  houfes  in  the  declaration  mentioned,  and  oc- 
cafioned  the  feveral  injuries  to  the  plaintiff  complained  of  inite 
declaration. 

X 

Before  the  bringing  of  the  prcfent  aftion  the  plaintiff  di4 
within  fix  months  after  the  caufc  of  complaint,  appeal  to  the 
juftices  of  the  peace  at  a  General  Quarter  Seffions  held  for  the 
county  of  Afz^<r^*,  firft  giving  twent)'-0ne  days'  notice  in  writ- 
ing other  intention  to  bring  fuch  appeal, 'and  of  the  matter 
thereof  I  to  the  clerk  of  the  commiffioners,  and  did  enter  ifiU) 
fuch  recognizance  in  that  behalf  as  is  direfted  by  the  faid  aft  of 
parliament ;  and  upon  the  hearing  of  fuch  appeal,  the  (aid  court 
of  Quarter  Seffions  difmifTed  fuch  appeal,  apprehending  aad  de- 
claring that  that  court  had  no  jurifdiaion  in  the  matter. 

That  before  the  bringing  of  the  prefent  aflion  the  clerk  of 

the  commiffioners  was  requefted  by  the  attorney  for  the  plaintiff, 

to  give  him  a  copy  of  the  order  figned  by  the  comniiflioiicrs 

under  which  the  prefent  defendants  adled,  or  the  names  of  fuch 

■f  com* 
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commiflioners  who  figned  fuch  order,  but  which  requeft  the 
faid  clerk  did  not  comply  with,  but  rcfufed  fo  to  do;  where- 
upon the  prefent  a£iion  was  brought  after  twenty  days  previous 
notice  in  writing  to  the  clerk  ol  the  commiflioners,  and  alfo  to 
the  defendants. 

In  order  to  prove  the  aflion  to  be  commenced  within  the 
time  limited  by  tiie  aft,  a  capias  ad  refpondendum  (iflued  out  of 
this  court)  was  produced  and  read  in  evidence,  and  which 
^ppeareJ  to  have  ilFued  on  the  15th  day  of  December  1772,  and 
was  returnable  the  aoih  day  oi  January  laft,  a/z^  was  Jiud  out  • 
with  intent  to  declare  in  the  prefent  aElion  upon  the  appearance  of 
tiie  defendants  thereto,  and  upon  fuch  appearance  did  declare 
agdinll  them  as  above  fet  fortti.  Wliereupon  a  verdift  was 
found  for  the  plaintiff,  fubjeft  to  the  opinion  of  the  court  upon 
the  two  following  queAions: 

xft  Q.  Whether  the  above  afiion  will  lieagalnft  the  de- 
fendants under  the  circumftances  of  the  cafe? 

Q.d  Q.  Whether  the  capias  ad  refpondendum  ought  to 
have  been  read  in  evidence  to  provd  the  ^ime 
of  the  commencement  of  the  fuit  ? 

Serjeant  Davy  for  the  plaintiff  was  beginning  to  argue,  when 
the  court  flopped  him  and  faid  the  defendant's  counfel  ought  to 
begin,  and  fpeak  iirfl  as  to  the  latter  queilion ;  and  then  to 
the  firft.  . 

Serjeant  Walker  for  the  defendant — I  contend  that  the  capias 
cd  refpondendum  ought  not  to  have  been  read  in  evidence  to  prove 
the  time  of  the  commencement  of  the  fuit,  becaufe  that  writ 
is  not  the  commencement  of  an  aftion  in  this  court;  the  plain- 
tiff ought  to  have  produced  and  fhcwn  in  evidence  to  the  jury 
her  original  zurit  fued  out  within  the  time  limited  by  this  aft  of 
parliament ;  for  fhe  alleges  in  her  declaraiion  that  the  defendants 
on  the  firfl  day  of  June,  and  on  divers  days  and  times  between 
ihat  day  and  the  day  of  fuing forth  her  original  writ,  did  the  da- 
mage and  injury  fhe  complains  of; — fo,  where  the  flatute  of  li- 
mitations is  pleaded  to  an  afj'umpjit  in  this  courts  and  the  plaintiff 
replies  by  fhewing  that  a  capias  ad  refpondendum  was  fued  out 
vrithin  fix  years  next  after  the  caufe  of  aftion  accrued,  it  will  not 
take  it  but  of  the  flatute, 

Gould  Juflice — If  the  capias  ad  refpondendum  be  fued  out  within 
fix  months  [as  it  appears  to  be],  the  original  muft  be  prefumed 
to  be  fued  out  within  fix  months,  for  it  immediately  precedes  the 
capias. 

Vol.  III.  H  H  Blachfione 
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ftBarTo.950.  Slaci/lone  Juf^icc — ^Thc  latitat  is  the  commencement*  of  the 
^9^9«  a£lion  in  the  King's  Bench,  and  yet  it  fuppofes  a  bill  of  Middlefcx 

^J^jjj^*  to  have  iffucd  before;  1  think  the  capias  ad  refponkendum  was 
mencementof  vcr\'  rightly  admitted  to  be  read  in  evidence  to  Ihew  the  com- 
a  fait  inC.  P.  mencement  of  the  fuit. 

Is  good  CTI- 

origioal.]  Serjeant  Walker — ^As  the  court  feem  to  be  of  opinion  that  the 

capias  was  properly  admiflible  to  be  read  to  Diew  the  commence- 
ment of  the  luit,  I  {hall  go  on  to  the  other  qucflion.  and  en- 
deavour to  (hew  that  this  action  doth  not  lie  againft  the  defend- 
ants under  the  circumftances  of  this  cafe. 

By  a  claufe  in  the  aft  of  parliament  mentioned  in  the  cafe  for 

paving  JVappingJlreet,  £3c/foL  550,  551.  the  commiflioners  arc 

authorized  and  inipowered  from  time  to  time  to  cauie,  order  and 

^  dircfcl  the  faid  iheet,  &c,  to  be  paved^  repaired  funk  or  altered^ 

in  fuch  manner  as  they  fhall  think  fit. ^The  defendants  have 

done  nothing  but  what  the  commiflioners  ordered.  The 
commiflioners  have  power  io Jink  or  cdter  the  pavement  as  they 
think  fit;  they  have  power  to  alter :  then  they  have  power  to 
idife  the  pavement :  \i  to  raife  it  an  inch,  they  may  lawfully 
raife  it  a  foot,  or  fix  feet,  as  hath  been  done  in  the  prefect 
cafe;    for  the  legiflature  intended  thzx.  frivate  property  fhould 

Sive  way  to  the  publick  good;  and  therefore'  under  the  circom- 
anccs  of  the  cafe  this  aftion  doth  not  lie. 

Again ;  the  aft  of  parliament  hath  provided  \^foL  590.]  "  That 
if  any  pcrfon  fliall  think  himfclf  or  herfelf  aggrieved  by  any 
thing  clone  in  purfuance  of  the  aft,  fuch  perfon  may  appeal  to 
the  Quarter  Seflions  within  fix  calendar  months  after  caufc  of 
fuch  complaint  fliall  have  arifen,  &c,  and  the  juftices  fliall  hear 
'  and  finally  determine  the  caufe  and  matter  of  fuch  appeal  in-a 

fummary  wav,  and  award  fuch  cojls  to  the  parties  appealing  or 
appealed  againft  as  the)*  the  faid  juftices  fliall  think  proper;  and 
the  determination  of  fuch  Quarter  Seflions  fliall  be  final,  bindingi 
and  conclufive  to  all  intents  and  purpofes.'*  The  legiflature 
faw  that  feme  injuries  muft  be  done,  and  therefore  gave  this 
power  to  the  juftices  at  the  Quarter  SeflSons,  whofe  determim* 
tion  is  to  be  final;  the  party  aggrieved  muft  apply  to  the  Quar- 
ter Seflions  for  redrefs,  and  has  no  right  to  bring  this  aftion. 

Blackflone  Juftice — It  appears  by  the  flate  of  the  cafe  that  the 
plaintiff  did,  within  fix  months  after  the  caufe  of  complaint* 
properly  appeal  to  the  Quaner  Seflions,  and  upon  hearing  the 
appeal  the  fame  was  dilmiffed,  the  juftices  apprehending  that 
tnat  court  had  no  jujrifdiftion  in  the  matter. 

Scrjeaat 
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Serjeant  Walker — The  court  of  King's  Bench  would  liave 
granted  a  mandamus  to  oblige  the  Quarter  Seffions  to  take  jurif- 
diclion  of,  and  finally  determine  tlie  matter. 

Blackjlone  Juftice — ^Thc  Quarter  SelTions  have  tio  jurifdiftion^ 
to  give  the  plaintiff  fatisfaction  in  damages ;  they  have  only 
power  (by  the  aft)  to  give  cojls ;  fliall  the  party  injured  [as  the 
prefent  plaintiff  has  been]  be  precluded  from  bringmg  her  aftion 
in  this  court,  and  laying  her  cafe  before  a  jurvj  to  have  fatis-* 
faftion  in  damages?  I  am  of  opinion  fhe  fhall  not  be  precluded. 

Serjeant  Davy  was  ready  to  have  argued  for  the  plaintiff,  ^but 
the  court  told  him  they  were  of  opinion  that  judgment  muft 
be  given  -for  the  plaintiff,  and  therefore  he  had  no  occafion  to 
give  himfelf  any  trouble. 

Gould  Juflice — I  am  very  clearly  of  opinion  that  this  afiion 
well  lies  againft  the  defendant ;  that  the  aftion  was  commenced 
in  due  time,  and  that  the  capias  ad  refpondendum  vr2i%  very  pro- 
perly read  in  evidence  to  prove  the  time  of  the  commencement 
of  the  fuit. 

Every  man  of  common  fenfe  muft  underfland  that  this  a£l 
of  parliament  ought  to  be  carried  into  execution  without  doing 
fuch  enormous  injury  to  individuals,  as  hath  been  manifeftly 
done  to  the  plaintiff  in  this  cafe ;  wherever  a  truft  is  put  in 
commiffioners  by  aft  of  parliament,  if  they  mifdemean  them- 
felvcs  in  that  truft  they  are  anfwerable  criminally  in  the  King's 
Bench ;  if  they  aggrieve  and  damnify  the  fubje£t,  as  they  havd 
done  in  the  prefent  cafe,  they  are  anfwerable  in  this  court  aw- 
littr  in  damages  to  the  party  injured ;  there  are  no  negative 
swords  in  the  Ibtute  to  exclude  the  courts  at  Wcjlminfter  from 
having  jurifdiftion  in  this  cafe,  on  the  contrary  the  aft  of  par- 
liament recognizes  their  jurildiflion,  where  it  limits  the  time 
for  commencing  aftions  againft  perfons  for  any  thing  done  in 
purfuance  of  the  aft.  Bchdes,  the  Quarter  Seffions  have  no 
power  or  jurifdiftion  to  give  any  fatisfaftion  in  damages,  fo 
that  it  would  be  very  grievous  to  the  fubjefts  indeed,  if  the 
courts  at  Weftminfter  were  not  open  for  them  to  obtain  juftice  by 
the  vcrdift  of  a  jury  in  fuch  a  cafe  as  this, 

Blackftont  Juftice — I  am  of  the  fame  opinion  ;  the  Quarter 
Scflions  have  no  power  to  make  the  injured  parly  fatisfa6hori 
in  damages;  the  commiffioners  are  authorized  to /?fli;^,  repair^ 
Jink  and  a//<frthe  ftreets  ;  this  ftreet  ci)^Qdi  Old  Gravel-lane^  where 
the  plaintiff's  houfes  ftand,  was  ordered  to  be  paved,  Qc,  under 
the  optional  claufe^  as  it  is  called  [in  the  2iQ,JbL  590.]  upon 

II  II  2  petition 
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J)etltion  (of  two  thirds  of  the  houfcholdcrs  and  landloids  of  thtf 
loufes  there)  to  the  commiflioners;  who  have  power  by  thai 
claufe  in  the  afct  to  rate  and  afTefs  the  inhabitants  of  fuch  ibect 
one  fhiliingand  fixpence  in  the  pound  ;  is  it  confillent  with  com- 
mon fcnfc  that  the  plainiiflF  mull  pay  li.  6d.  in  the  pound  to 
have  her  houfes  buried,  and  the  Hghts  and  free  paflage  of  her 
houfes  obftrnfted  and  hindered?  I  tTiinktlie  conimifTioners  have 
a£led  arbitrarily  and  tyrannically,  and  that  the  damages  are  too 
fmall. 

Mr.  Jnflice  Narcs  was  of  the  fame  opinion,  and  fpoke  to  the 
like  effect,  and  judgment  was  given  for  tlie  plaintiff. 


rSrc  poft. 
4«30 
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The  Provoft  of  Eton-College    and   the   fame  G)llcge 
vcrfus  The  Bifliop  of Winchefter  and  Fountain,  Clerk. 


C.  B. 


JVtffa.    The      Surry  ^OlfN  Bj/Iw/*  of  ninchefur,  and  Thomas  Fountdn 

record  wen-    (to  wit^jT     clcrk  have  been  fummone<l  to  anfwer  unto  Edward 

H^U  Y°tenn.  Barnard  do6ior  in  divinity,  Provoft  of  the  college- 

13  Geo.  3.  '    royiil  of  the  Bielied  Mary  of  Eton  near  Wind  for  in  the  county  of 

lliickinirham   and  the  fame  college,    that   they  permit  the  faii 

C'^untinMrf  provoft  and  the  fame  col  lege  to  prefent  a  fit  perfon  to  the  church 

imp.Ju  oiAa    Qf  ICorplrJiIon  which  is  void  and  in  the  gitt  of  the  {^mt  provefi 

groft!'^'**"     and  the  lame  collcjrc,  G?r.     And  thereupon  the  {diifrovoji  and 

collcjcc  by  John  Edmonds  their  attorney  complain,  lor  that  the 

provoft  of  the  faid  college-royal  of  the  BlelTed  Mary  of  Ejt(^ 

near  IVindfor  in  the  county  ot  Buckingham  and  the  fame  collejfc 

vere  feifed  in  grofs  as  ot  fee  and  right,  in  right  of  the  faid 

6  college 
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college  of  and  in  the  advowfon  of  the  church  of  IVorplefdon  That  the 
aforefald,  and  being  fo  thereof  feifed,  the  faid  church  hereto- -P'^"j'*^^*« 
fore,  (to  wit)  on  the  8th  day  of  October  in  the  year  of  our  Lord  prcfemcd  to 
1765,  dxJVorpUJ'Jon  'dU)Vc{d\il^  in  the  county  of  »S//rr)'  aforef^id,  the  church 
became  vacant  by  the  death  of  0!ie  Slrphai  SUech  the  then  in-  }»«*»'»g^a«an< 
cumbcnt  thereof,  and  thcrewpon  it  then  and  there  belonged  to  ***  *^  ^' 
the  provojl  of  the  faid  college  for  the  time  then  being,  and  to 
the  faid  college  in  right  oF  the  fame  college,  to  prcfent  a  fit 
perfon  to  the  faid  church   fo  being  vacant  as  aforefaid,  where- 
upon the  f did  EJwarcl  Ba marc/ ihcn  provo/l  of  the  faid  college, 
and  the  fame  college  in  riglu  of  the  fame  college,  then  and  there 
prefentedto  the  faid  church,  fo  being  vacant  as  aforefaid,  one  yo/tn 
Burton  dotW  in  divinity  their  clerk,  who,  upon  the  faid  prelenta-  one  John 
tion  of  the  faid  then  provojl  and  college,  was  admitted,  inftituted  fr,"div?nh*^^ 
and  indufled  into  the  fame  in  the  time  of  our  Sovereign  Lord  who* was  ad- 
the  now  King;  and  i\\e provq/l  ol  the  faid  college,  and  the  fame  noKtcd,  ftc, 
college  in  right  of  the  faid  college,  being  fo  feifed  of  and  in  the 
faid  advowfon  as  aforefaid  in   form  aforefaid,  the  faid  church  • 
afterwards,  (to  wit)  on  the  1  r^ih  day  of  February  in  the  year  of  That  on  13th 
our  Lord  1771,   at  Worpltfaon  aforefaid,  became  void  by  ^  the  '7***  ?^^',J 
death  of  the  faid  John  Burton  the  then  laft  incumbent  thereof,  became^oid 
and  ftill  is  vacant,  and  for  that  reafon  it  then  and  there  be-  hy  the  death 
longed,  and  now  ftill  doth  belong,  to  the  faid  now  provojl  and  ofDr.Barton, 
college  in  right   of  the    faid   college  to  prefent    a   fit  perfon  ^"cant  and  it 
to  the  faid  church  fo  being  void  as  aforefaid  ;  and  the  faid  Bijhob  now  he'longi 
and  Thomas  Fountain  hinder  them,  and  will  not  permit  them  lo  to  plaintiff  to 
to  d:);  wherefore  they  fav  thit  they  are  injured  and  have  fuf-  Srfendants' 
tained  damage  to  the  value  of  two  hundred  pounds,  and  there-  hinder,  &c. 
fore  they  bnng  their  fuit,  G?c. 

And  the  faid  John  h^Jkop  of  Ji^mchjlcr  and  Thomas  Fountain  The  biAop 
i:lcrk,  by  Thomas  Francis  their  attorney,  come  and  defend  the  Pj^*^•  ^*^  **• 
force  and  injury,  when,   l^c,  and  the  faid  bjliop  fays  that  the  J.^IJJ*^  ^ut  as 
faid  church  of  IVorpk/'don  is   within  the  diocefe  of  Winchtller^  ordinary. 
^nd  that  he  neither  has  nor  claims  any  thing  in  the  (aid  church 
but  the  admiflion,  inftitution  and  induftioa  of  parfons  to  the 
fame  church,  and  what  other  rights  belong  to  an  ordinary  of  the 
fame  church;  and  this  he  is  ready  to  verify  :  wherefore  he  prays 
judgment  whether  the  hiA  provqfl  and  colU^f^  without  affigning 
9    fpecial   difturbance  in   him  tlie  faid   bijfio'p   in    this   behalf, 
ought  to  have  their  aftion  thereof  againft  him,  &c.     And  the  J***  incum- 
faid  Thomas  Fountain  fays,  that  the  {dn\provqfl  and  college  ought  tha/heUp^r- 
not  to  have  their  artion  thereof  againft  nim,  bj^caufc  he  fays,  lie  fon  imparfinti 
the  {'Aid  Thomas  Fountain  is,  and  on  the  day  of  fuing  out  the  faid  ontheprcfen. 
original  writ  of  the  faid  provojl  and  college  vcjbls,  parfon  impar-  ^^ti^^y^x^i^ 
fonee  of  the  faid  church,    upon  the  prefentation  of  (he   Lord  whofe  title  it 

^  deduceo  firom 

King  Charles  the  aJ,  who  vas  feifed  in  fee,  and  prefented  Cha.  Moore. 

H  II  3  George 
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George  the  third  the  now  King;  and  the  faid  Thomas  Founfan 
further  fays,  that  the  Lord  Charles  thefecond^  late  King  of  £wj. 
land^  was  feifcd  of  the  advowfon  of  the  church  aforefaid  as  of  one 
in  grofs  as  of  fee  and  right,  in  right  of  his  crown  oi  England;  and, 
being  fo  feiied  thereot,  prefeiited  to  the  faid  church,  being  va- 
cant, one  Charles  Moore  his  clerk,  who,  upon  the  prefentation  of 
the  faid  late  King,  was  admitted,  inllituted  and  inducted  into 
the  fame  in  the  time  of  peace,  in  the  reign  of  his  faid  late  Ma- 
jefty  King  Charles  the  fecond;   and  his  faid  late  Majcfty  King 
Charles  the  fecond^  being  fo  feifed  of  the  faid  advowfon,  after- 
King  James    Wards  at  norplejdon  aforefaid  died ;  upon  whofe  death  the  faid 
the  Id  feifcd.   advowfon  deicended  to  Jatnes  the  fecond  late  King  of  England^ 
as  brother  and  heir  of  the  faid  late  King  Charles  the  fecond^  who, 
~  by  reafon  thereof,  became  feifed  of  the  faid  advowfon  as  of  one 

in  grofs,  as  of  fee  and  right,  in  right  of  his  crown  of  England; 
and  being  fo  feifed  thereof,  the  faid  late  King  James  thefeconi 
Abdicitcdthe  abdicated  the  government  and  cxoww  oi  E.ngl and ;  and  therc- 
cxowa.  upon  afterwards  the  Lord  William  and  the  Lady  Mary  lawfully, 

rightfully  and  in  due  manner  became  and  were  King  and  Queen 
oi  England t  &c,  by  reafon  whereof  the  faid  King  If'illidm  and 
KingWillum  Qiieen  Mary  were  feifed  of  the  faid  advowfon  as  of  one  in 
^**do*"*         grofs  by  iifelf  as  of  fee  and  right,  in  right  of  their  crown  of 
MaryT^ifed.    ^^gl^fid;  and  thc  faid  King  and  Qne.cn  being  fo  feifed  thereof. 
The  Quem     the  faid  Queen  afterwards,  at  IVorplrfJon  aforefaid,  died  without 
Kin' Win      *^^^^  ^^  ^^^  hijd)\  after  whofe  deaihihc  faid  Ute  King  William 
3d  feifed. '      ^^«*s  feifed  of  the  faid  advowfcm  as  of  one  in  grofs  bv  iifcIf  :^  of 
fee  and  right,  in  right  of  his  crown  oi  EnglcJid ;  ard  being  f J 
feifed  thereof  afterwards   at  Worj.lcjJcn  aforcfjid   died ;   after 
whofe  death  the  Lady  Ann^  lawfully  and  righihillv,  and  indue 
Qtteen  Ana     manner  and  right,  became  and  Wi:s  Oiiccn  of  £fi//jnJ^  and  was 
tcued.  feifed  of  the  faid  advowfon  of  the  faid  church  as  of  one  in  .^rofs  by 

itfelf  as  of  fee  and  right,  in  right  of  hor  crown  of  England;  ami 
being  fo  feifed  afterwards  at  WorpljJon  afjrcfaid  died  without 
heirs  of  her  body  ;  after  whofe  death  t!:e  late  AVr/;^  George  iht 
Jirjly  lawfully,  rightfully,  and  in  due  manner,  and  of  right  be- 
came and  was  Kinjir  oi  Great  Britain,  £fi'.  and  was  feifed  olthc 
faid  advowfon  as  ol  one  in  ^rofs  by  itfeif  as  of  fee  and  right,  in 
King  George   right  of  his  crown  of  Gfeut  Dtitan:    and  tlie   faid  late  Ki^ 
^^^^^^^^l^'^^f  George  ^//-'/ir/l  being  fo  feifed  of  tl;e  h'u\  advowfon,  the  faid 
dearh^of  *      church  became  void  by  the  death  of  thc  fjid  Charles  Mrore^  an^ 
Charles  being  fo  void,  it  belonged  to  him   the  faid  late  A'?w^  G<r«i/;;f '^■ 

^Tft  ^f*  ^/y?  to  prefent  a  fit  perion  to  the  faid  church  fo  void,  and  one 
Eto'n  by  Henry  (jodolphin  provrjl  of  the  faid  collcgt\  and  the  faid  colleg«i 

iifurpaiion  ufurplnff  upon  the  faid  late  King  Geoit^e  the  Jirjl,  prefented  w 
upon  the  the  faid  cliurch  fo  void  Thomas  Ca-r/c^r  clerk,  who,  upon  tlic 
frn^d  Tho.  prefentation  of  the  faid  Henry  Godclphin provofi  of  the  faid  college, 
n  as  Carter,     aud  of  the  laid  college,  was  admitted,  inllituted  and  induced  into 

the 
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the  fame ;  and  the  faid  King  George  the  firfiy  being  fo  feifed 
of  the  faid  advowfon,  afterwards  at   Worple/don  aforcfaid  died, 
upon   whofe   death  the  Lord  Gearge  the  Jtcond^   as  only    fon 
and  heir  of  the  faid  late  King  George  thejirjl,  lawfully,  right- 
fully, and  in  due  manner  became  King  of  Great  Britain,  &c.  and  King  George 
became  feifed  of  the  faid  advowfon  as  of  one  in  grofs  by  itfelf,  ***/"'^*^'^ 
as  of  fee  and  right,  in  right  of  his  crown  of  Great  Britain;  and  Jcithof* 
the  faid  late  Lord  King  ueorge  the  fecond  being  fo  feifed  of  the  Thomai  Cir. 
faid  advowfon,  the  faid  jchXirch  became  void  by  the  death  of  the  tpjr  the  proToft 
faid  Thomas  Carter^  and  being  fo  void  it  belonged  to  him  the  ufur^don 
faid  late  King  George  the  fecond  to  prcfcnt  a  fit  pcrfon  to  the  faid  prefentcd 
church  fo  void,  and  one  Henry  Bland provoji  of  the  faid  college,  ^****?^ 
and  the  fame  college,  ufurping  upon  the  faid  late  King  George  the    *"*** 
fecond^  prefented   to  the  faid  church,  fo  void,  George  Harris 
clerk,  who,  upon  the  prefentation  of  the  faid  Henry  Sland  pro- 
voji  of  the  faid  college,  and  of  the  faid  college,  was  admitted,  in-  . 
ftituted  and  inducted  into  the  fame;    and  the  faid  late  Lord         ^  ^ 
George  the  fecond  being  fo  feifed  of  the  faid  advowfon,  the  faid 
church  became  void  by  the  death  of  the  faid  George  Harris^  That  the 
whereby  it  belonged  to  the  faid  late  King  Georre  the  fecond  to  ^****"**|^. 
prefent  a  fit  perfon  to  the  faid  church  To  void,  and  Benjamin  atathof^  * 
Bifliop  of  Wtnchejler,  ufurping  upon  the  faid  Lord  George  the fe-  O?orge 
cond,  collated  to  the  faid  church  Stephen  Sleech,  who  thereupon  Harris  ind 
was   indufted  into  the  fame;  and  the  faid  late  Kin^^  George  the  yflJS^ 
fecond,  being  fo  feifed  of  the  faid  advowfon  of  the  laid  church,  Winchefter 
afterwards  at  Worplefdon  aforefaid  died;  upon  whofe  death  the  coll«J«* 
Lord  George  the  third  the  now  King,  as  grand  fon  and  heir  of  the  sie?ch*by 
faid  late  King  George  the  fecond,  lawfully,  rightfully,  and  in  due  ufurpation. 
manner  became  King  of  Grej/  Britain,  cf?r.  and  became  feifed  K*"gp**»'8* 
of  the  faid  advowfon  as  of  one  in  grofs  by  itfelf  as  of  fee  and  t^^c  church*" 
right,  in  right  of  his  crown  oi  Great  BrAain,  and  yet  is  feifed  being  vacant 
thereof;  and  being  fo  feifed  thereof,  the  faid  church  became  by  the  death 
void  by  the  death  of  the  faid  'Stephen  Sleech,  whereby  it  belonged  p[J^"ffs  p2! 
tojhe  faid  Lord  the  now  King  to  prefent  a  fit  perfon  to  the  fented  John' 
faid  church  fo  void,  and  Edivard  Barnard  provojl  of  the  faid  Burton  by 
college,  and  the  faid  College,  ufurping  upon  the  faid  Lord  the  "^"'P*^'^^'** 
now  King,  prefented  to  the  faid  church,  fo  void,  John  Burton 
clerk,  who,  upon  the  prefemation  of  the  faid  Edward  Barnard 
provofl  of  the  laid  college,  and  of  the  faid  college,  was  admitted, 
inflituted  and  induced  into  the  fame;    and  the  faid  Lord  the 
now  Kiug  being  fo  feifed  of  the  advowfon,  the  faid  church  be- 
came void  by  the  death  of  the  faid  John  Burton,  whereby  it  TVit  the 
belonged  to  our  faid  Lord  the  now  King  to  prefent  a  fit  perfon  church  being 
to  the  faid  church  fo  being  void ;    and  the  faid  Lord  the  now  death  of  Bur- 
King  prefented  the  faid  Thomas  Fountain  clerk  to  the  faid  church  too,  the  now 
fo  being  void,  who,   upon   the  faid  prefentation   of  the   faid  ^*"i?/!*?°^ 
J-ord  the  now  King,  was  admitted,  inftituted  and  induftcd  into  Jam  Yo^xnT 

H  H  4  the  tain. 
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the  fame  church  in  the  time  of  peace  in  the  tine  of  the  prefent 

King,  and  long  before  and  at  the  time  of  fuing  out  the   faid 

original  writ  of  the  [did  firovo/l  and  college  was  and  yet  is  paribn 

impar/bnfi  ot  the  fdid  church  upon  the  prefintation  afoiefaid; 

who  traterfei  uUliout  tkis^  that  the  faid  provoft  of  the  faid  college,  and  the 

Se  ^rovcft^     '^^^  college,  were  feifed  of  the  faid  advowfon  of  the  ciiiirch  of 

ftnd  college  of  WorpUfJon  aforefaid  in  manner  and  form  as  the  faid  provoji  and 

Bton.  college   have  above  alleged;  and  this  he  is  ready  to  verify: 

wherefore  he  prays  judgment  if  ilie  faid  provtJldvA  coiicgc  ought 

to  have  their  faid  action  ag^ind  him,  vi7c. 

Thomas  ll^alker. 


ninsd  ht 
twren  the 
pUintifFs  and 
Founuiiu 


Replication  And  the  faid  prcvoft  and  college,  as  to  the  faid  plea  of  the 

2e^^a!"°^  faid  bifliop  above  pleaded,   for  that  the   faid  bifl)op  claims  no- 
thing in  the  faid  church  nor  the  advowfon  thereof  but  the  ad- 
mifnon,  inftitution  and  indu£tion  of  parfons  to  the  fame  church, 
and  what  other  rights  belong  to  an  oidinary  as  ordinal y  of  the 
fame  church,  prays  judgment  and  a  writ  to  the  faid  bilhop,  tff. 
Writ  to  the     It  is  therefore  ccnfideied  that  the  faid  provoji  and  college  re- 
^'^MdT*?^   cover   againft  the    faid    bilhop  their  prefentation    to   the    faid 
Udeterl^"  church,  and  have  a  writ  to  the  hme  bijliop  that  notwlthfland- 
ing  the  difclaimer  of  the  faid  hijhop  he  admit  a  fit   perfon  to 
the  church  aforeCiid,  at  the  prefentation  of  the  faid  provoji  and 
college,  f«?r.  but  let  execution  thereof  ftay  until  the  afr>refaid 
plea  between  the  faid  ^r^y^ylf  and  college  and  the  faid  Thomas 
Fountain  be  determined,  but  no  amerciament  againll   the  faid 
bifliop  becaufe  he  excufcth  himfelf  of  the  impediment,  &c.    And 
as  to  the  aforefaid  plea  of  the  faid  Thomas  Fountain  bv  him  above 
plearied  in  bar,  the  faid  provoji  and  college  fay,  that  they,  by 
reafon  of  any  thing  in  that  pica  alleged,  ought  not  to  be  barred 
from   having  their  aforefaid  atUon  agaii.fl   him,  becaufe  ihcy 
fay,  as  before,  that  the  laid  provoji  of  the  faid  college  and  the 
fame  college  were  feifed  of  the  advowfon  of  the  church   of 
WorpUfdon  aforefaid   in   manner  and  form  as  the  faid  piovojl 
and  college  have  in  their    faid  declaration  above  alleged,  and 
this  they  pray  may  be  inquired  of  by  the   country.     And   the 
faid  Thomas  Fountain   doth   the   like,  £?f,   therefore  the  (herilF 
is  commanded  that  he  caufe  to  come  here  in  eighr  days  of  the 
purification  of  the  BlefTed  Mary^  twelve,  &c,  by  wiion:,c*?c.  and 
who  neither,  &c,  to   recognize,  &c.  becaufe  as  well,   Wc.      At 
which   day    tlie    jury    bttween    the    parties    aforefaid    wa^   re- 
fpited  between  .them  here  until  this  day,  (to  wit)  from  Eajler 
Jay  in  fifteen  days  then  next  following,  unlefs  the  King's  juliices 
affigned  to  take  the  affiles  in  the  county  aforefaid  by   form  of 
the  flatute,  dsfr.  fhall  come  before  on  Wf.dnfjday\\\z  thirty-fiift  dajr 
of  Alar ck  next,  part,  Bi  Kington  upon  Thatnes  in  the  faid  county  ; 
and  now  here  at  this  day  come  as  well  the  faid  provoji  and  ihe* 

(aid 


The  provoft 
and  cnllrge 
Ulce  ifliM 
upon  the  in- 
cumbent*! 
traTcrfc. 

Incumbent 
joini  ilfue. 


Vtmrtfudat 
aw^dvd. 
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faid  college  as  the  faid  Thoivas  Fountain  by  their  attorney  aforc- 
faid,  and  the  aforeldid  jiiliiccs  before  whom,  &c.  have  fent  here 
their  accord  in  thefe  words,   (to  wit)  Afterwards,  that  is  to  fay,  xhepoftci 
on  the  day  and  year  and  at  the  place  within  mentioned,  came  as 
well  the  faid  provo/l  and  the  fa7nt  college  by  ^ohn  Edmonds  tlieir 
attoii:cy,  as  the  faid  Thomas  Fountain  by  Thomas  Francis  his  at- 
torney, before  Sir  Richai  d  Adams  Knt.  one  of  the  barons  of  his 
Majcfly's  court  of  Exchequer  at  IVefiminJler,  and  George  PerroU 
Efq.  one  other  of  the  barons  of  the  fame  court,  juftices  of  our 
faid  Ltid  the  King  afligned  to  hold  the  afhzes   tor  the  within 
written  ciuinty  of  Surry  according  to  the  form  of  the  ftatute, 
£?r.  and  the  jurors  of  the  juiy,  whereof  mention  is  within  made, 
being  fun)nK)ncd  to  be  upon  that  jury,  being  demanded,  come, 
(to  wit)  Sir  Timothy  II  'aldo  Knt.  Moftfs  WaUe^  John  Levy,  Richard 
Carpenter  StPth,  Herbert  Thomas,  Daniel  Ponton,  Samuel  Gi Ham, 
N'.cholas  L'^aih,  John  Rogers,  Samuel  Plunihe,  Jofeph  Ihfcox,  and 
Thomas  Hurjl  YAi.\\^,  and  are  fworn  upon  that  jury,  and   being 
chofen,  tried  and  fworn  to  fpcak.  the  truth  of  the  matters  within 
contained,  on   their  oath   fay,  that   long  before  the  difturbance  Special  ver- 
above  ccmplained  of,  that  is  to  fay,  on  the  7th  day  of  May  in  ***^» 
tlie  vc. T  of  (  ur  Lord  1683,  ^^'^  Lord  Charles  the fecond  late  King  t|,,j  •„ 
of  ^.ri^laiid  was  fcifed  of  the  advowfon  of  the  church  aforefaid  as  1683,  Cha. 9. 
in  grofs  as  of  fee  and  right,  in  right  of  his  crown  o{  England,  wjt  fcifed, 
and  being 'fo  (eifed  thereof,  piefentcd  to  the  faid  church,  being  oneCharkt 
vacant,  one  Charles  Moor  his  clerk,  and  that  the  faid  Charles  Moor. 
Moor  upon  the  prefentation  of  the  faid  late  King  was  admitted, 
inftittited  and  innu6led  into  the  fame  in  the  time  of  peace,  in 
the  reign  of  his  faid  late  Majefty  King  Charles  the  fecond:  and  That  the 
tlie  jurors  upon   their   oath    further   fay,  that  the   Kings   and  Kingi  and 
Queens  of  England  continued  feifed   of  the  advowfon  of  the  v^^^'d**^ 
church  of  Worplejdon  in  grofs  as  of  fee  and  right  in  right  of  the  fcifed  of  The* 
crown  of  Engtanl^  until  the  time  of  making  the  att  of  parlia-  advowfon  in 
ir.ent  hercin-after-mentioncd  ;  and  the  jurors   upon  their  oath  ^«  ""^»*  «'»« 
aforefaid  further  fay,  that  long  before  the  time  of  the  difturbance  aaof  pariU- 
within  complained  of,  and  before  the  making  of  the  aft  of  par-  mentfoiiow- 
]iamcnt  hercin-after-mentioned,  (to  wit)  on  the  30th    day  of  '"^' 
January  in  the  third  year  of  the  reign  ot  Loid  James  the  ftcond  That  before 
Idte  King  of  England,  £jfr.  and  in  the  year  of  our  Lord  1687,  by  the  faid  aa, 
a  certain  indenture  tripartite  then  made,  and   which   faid   in-  ^*/o^*^^M*"' 
denture  was  fhewn  and  produced  in  evidence  to  the  juftices  and  Jcntu're  of'^' 
jurors  aforefaid,  between  h's  Grace  the  moft  Noble  Charles  then  that  date, 
J>ukeof5^/w^r/f^  Earl  o{  H:^rtJord,  Vifcount  Beaucluimp  Dchatck, 
Baron  Seymour  of  Trowbridge,  and  Knt.  of  the  moft  noble  order 
of  the  Garter,  and  her  Grace  the  Right  Noble  Lady  Elizabeth 
Dutchefs  oiSomerJet  then  wife  of  the  faid  Lord  Duke,  and  fole 
daughter  and  heir  of  Jofcdyn  then  late  Earl  of  Northumberland 
deccafed  of  ilic  firft  part ;  Thomas  Beach  of  Wcjl-Afton  in  the 
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Dowager  ot  i^tfjt',  the  R-giu  Honourable  Sir  Jchn  EruU  Kn:. 
Chancellor  and  Undir-tre-irurer  of  bis  then  Nlajcfly's  court  cf 
Excheqicr   and  one  of   his  then  Majefty's  mofl   Honourable 
Privy  Council,  and  the  Ri^ht  Honourable  EMzahrtk  Lady  j^;. 
incur  motlier  of  the  faid  Lord  Duke  and  then  wife  of  tlie  faid 
Jok?i   EtuU^   and   Sir  Orlando   Q^t    of  Ijhucrih    of  the  third 
pan;  the  rectory  of  Kirhy  Oierlloues  in  the  coun:y  of  Ycri^ 
and  alfo  tlie  fieehold  and  inheritance  of  the  Honour  of  Pu- 
tvorth  in  th.e   Ci»unty  of  Sr^ex   were  convex  cd   (amon^  other 
things)  to  the  ule  and  bclioof  of  her  Grace  the  faid  Duchefs  of 
Soffurftt^  for  ar.d  during  the  term  of  her  natural  life,  without 
iiTipcachment  of  or  for  any  manner  of  wade ;  and   from  and 
after  her  dcccar..-,  then  to  the  ufe  and  behoof  of  his  Grace  the 
faid  Di:ke  of  Scnitrfii^  for  and  durin/z;  the  term  of  his  natural 
life ;  and  from  and  at:cr  the  determination  of  their  eftates,  and 
as  the  fame  fhr)uld  refpcftivcly  determine,  the  remainder  tfaercot. 
to  the  ufc  of  them  the  faid  Thoniai  B  art)  and  IIcar\  Champion 
and  their  heirs,  during  \Y.^  natural  lives  of  his  and   her  Grace 
the  Lord  Ddke  and  La.ly  D.i chefs  and  the  fur\-ivor  of  them,  upon 
truft  to   fiiuport  a:id  prcfcrvLMhe  coruini^cnt  ufes  and  eftdlcs  in 
and  bv  the  faid  indcnti-re   limited  from  being  defeated  and  de- 
ft royed,  and  for  liiat  end  to  make  entries  and  brinyj  actions  as 
<>ccario:i  'hall  b;\  but  neverthelefs  to  permit  and  fuffcrihem  the 
faid  Duke  and  Da  chefs  of  Somcrftt  during  their  refpcftivc  na- 
tiind   lives   to  receive  and  take  the   rents,    ilTucs  and  pn>fit« 
thereof  for  their  own  ufe  and  benefit ;  ar.d  from  and  after  their 
deceafes,  then  to  th.c  ufe  of  Algernon  Earl  of  Htriford^  the  firft 
Ion  of  tlie  faid  Lord  Diik?  on  the  body  of  the  faid  Lady  Duchefs 
b-jqotten,  and  of  the  heirs  male  of  the  body  of  the  laid -ijf^''- 
iwn  iifuing;  and  for  default  of  fuch  ilFue,  then  to  the  ufc  and 
bcliouf  t»f  Lord  Edivard  the  fecond  fon  of  the  faid  Lord  Duke, 
on   t!ic  b;)dy  of  .the  faid  Lady  Dtichefs  begotten,  and  the  heirs 
Hi  J*?  of  the  body  of  the  faid  Lord  Edward  ifliiin^;  and  for  de- 
fa  ih  of  f»ich  illH'*,  then  to  the  ufe  and  behoof  of  the  third  fon 
of  the  I)  -dy  of  tiic  faid  Lidy  Duchefs  begotten  or  to  be  begot- 
ten, and  the  li'jir-j  !n  ile  of  the  body  of  fuch  third  fon  iifuing;  and 
i.>r  fiv'fdult  (if  fiuh  ifjiie  then  to  the  ufe  and  behoof  of  the  founh 
i-A\  of  x'h'c  b,)dy  of  the  faid  Lady  Duchefs   begotten  or  to  be 
bc'^ottLM,  \iTi\  tiic  heirs  hmIc  of  the  body  of  fuch  fourth  fon 
ill'iiii;^-;  and  for  dcruilt  of  fuch  iffucthen  to  the  ufe  and  behooi 
of  tiic  fifth,  li\lh,   fevcnih,   eighth,  ninth,   tenth,  and  all  ivA 
every  other  fon  and  fons  of  the  body  of  the  faid  Lady  Duchefs, - 
beirntttu  or  to  be  begotten,  fevcrally  and  furcelfivcly,  one  after 
the  uthcr  as  they  fhould  be  in   feniority  of  age  and  priority  o! 
birth,  and  the  heirs  mule  of  the  bodv  and  bodies  ot  each  and 

every 
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itver)'  fuch  fon  and  fons  lawfully  ifluing,  the  elder  of  the  faid 
fon  and  fons,  and  the  heirs  male  of  his  body  ilFuing,  being  always 
to  take  and  be  preferred  before  the  younger  of  fuch  ion  and  fons, 
and  the  heirs-male  of  his  and  their  body  and  bodies  ifluing  ;  and  RemamdertB 
for  default  of  fuch  iffue,  to  the  ufc  of  the  ilfues  females  of  her  **^V^'i^ 
Grace  the  faid  Lady  Duchefs  and  the  heirs  of  their  bodies  to  be  Dichefiio  ' 
begotten,  and  for  default  of  fuch  iffue,  to  fuch  ufe  and  ufes  as  ta>i  general, 
her  Grace  the  faid  Lady  Duchefs  by  any  deed  or  writing  under  Remainder  » 
her  hand  and  feal,  executed  by  her  in  the  prefence  of  three  or\Je  Duchcft 
more  credible  witnefles,  whether  (he  be  then  fole  or  under  co-  ftoaid  circa 
veiture,  (hould  direft,  limit  and  appoint ;  and  in  default  of  fuch  !J"*  appowt. 
limiution  and  appointment,  then  to  the  ufe  and  behoof  of  the  fJ'^Sje''" 

right  heirs  of  the  faid  Lady  Duchefs  for  ever. And  the  jurors  Dachefsahd 

aforefaid,  upon  their  oath  aforefaid,  further  fay,  that  the  faid  fc?  **'![*• 
Charles  Duke  of  Somcrfd  and  the  faid  Elizabctk   Duchefs  of  p^e  and 
Somerfit  in  the  faid  indenture,  mentioned  afterwards,  and  long  Duchefs  died, 
before  the  dillurbance  above  complained  of,  died,  leaving  iffue  '"vinjiOuc 
Algtrnon  Earl  of  Hertford,  afterwards  Duke  of  Somerfet,  their  c^'^e,*'** 
cldeft  fon,  and  Catharine  their  daughter,  and  no  oth^r  illue ;  and  .and  no  otber 
the  jurors  aforefaid  upon  their  oatli  aforefaid   fnitlier  fav,  that  '^^^* 
the  faid  Duke  of  Alf^ernon  afterwards  and  lonjo;  before  the  aiftiub- 
ance  within  complained  of,  died,  leaving  illue  FJizabtlk  now  '^^^iJJ^''* 
Duchefs  of  Northumbtrland  his  only  child.     And  the  jurors  "eavingEiU 
aforefaid  upon  their  oath  aforefaid  fnrtlicr  fay,  that  the  faid  «abeth  now 
Catharine  daughter  of  the  faid  Duke  Charles y  afterwards  and  long  B^^'jf^'*^ 
before  the  dillurbance  within  complained  of,   intermarried  with  ian7hitwil/ 
Sir  IV.lliam  IFyndham  Baronet,  and  afterwards,  and  long  before  chiJd. 
the  dillurbance  within  complained  of,  died,  leaving  iffue  C/4^r/fj  That  Catha- 
after  wards  Earl  oiEgremont  hereldefl  fon,  and  the  faidC/wrAj"  Earl  si"\vmuni 
oi E^refnont^  afterwards,  and  long  before  the  dillurbance  within  Wyndham 
complained  of,  died,  leaving  iifue  Geor/r,*  now  Earl  o{  E^rcmout  and  died, 
liis  eideft  fon.     And  the  jurors  aforefaid  upon  their  oath  afore-  ^hvicsaf- 
faid,  further  fay,  that  the  faid  provojl  and  college,  before  and  at  trrwardi  Earl 
the  time  of  making  the  aft  of  parliament  hereinafter-mentioned,  ?^  Egremont 
were  feifcd  in  grqfs  as  of  fee  of  the  advowfon  of  the  church  of  whVdic^^^"* 
Peizrorth^  and  the  Ckapdries  of  North  Chapd  diX\^  Durtoton  within  leaving 
the  faid  parilh  of  Petworth,  'v.\  the  county  oi  SrJJex.     And  the  George  now 
jurors  aforela id  upon  their  oath  aforefaid  lurthcr  fay,  that  in  the  ^^^      *"* 
4lh  and  5th  years  of  the  reign  oi'  King  JVilLam  and  Queen  Mtry,  Thaipl/mtiffi 
late  King  and  Queen  of  England,  a  cortoin  att  of   parliament  before  and  at 
was  made  and  jpaffed  for  divirliii;r  the  Chap  hies  of  North  Chapel  ^^^^^^^^. 
and  Dungton  aforefaid  from  the  parilh  of  Pdwortk,  and  ereftmg  aftwrrc 
them  into  new  parifhes,   and  for   fettling  the  advowfons  and  f^»f«*  *"  ^^ 
rights  of  patronage  of  the  faid  reftorics  of  Worphfdon,  Kirty  ^^.^^0*0? 
OverblozveSy  and  likcwife  the  advowfons  and  rights  of  patronage  retworth,&tu 

And  thit  in 
the 4  &  5of  William  and  Mary,  an  a6V  ot'pirliamrnt  wis  tnai?  fjr  f.-f.ling  tlic  advawCuns  of  Worplef- 
^on,  fCirby  OverbiowcSj  and  Fetworch,  i^c. 

of 
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of  the  reftories   of  Pdworth,   North  ChaptU  Dungton^  Clfu^fr^ 
Farnham-Royal,  and  Cattoriy  and  the  vicarage  of  Long  Ho^fi^y, 
which  faid  act  of  parhainent  follows   in  thefc  \vord>,  (ro  uii/ 
Jnthr^s  An  att  fur  dividing  the  chapolrics  of  North  Chapel  and  Dun^toK 

woidi.  from  thepariihof  iV/a-^r//;,  and  eretting  them  into  new  parjliii^s, 

and  for  (ettling  the  advoufon^  and  rights  of  patronage  of  inc 
reftories  of  Pef worthy  North  Chapd^  Dungton,  CUwer^  Farnham- 
Royaly  Worplrfiloiu  Kirhy  Ouerhlou-es  and  Cation,   and  the  vicar- 
agfe  ol  Long  Horfliy;  for  tiie  fettling  the  advowfons  and  rights 
of  patronage  and  prefentation  of  and  to  the  ciiurchcs  herein-ahcr- 
The  crown     mentioned,   according  to  the  agreemexitin  that  behalf  made  be- 
patron  of        twecn  their  Majcftics,  patrons  of  the  churches  and  rcftohes  of 
hanT-Ro'ar'  ^'*^"'^'"  i"  ^^''^  county  of  Berks,  and  Farnham-Royal  in  the  county 
and  Worrkf.  ofBucis,  and  ]l^'orhl^fJon  in  the  county  o{  Surrfy  :  and  his  Grace 
don,  and  the    Chart's  Dukc  of  Somer/i't,  patron  of  the  churches  and  rc^lorici 
ff^KJrP''"    ^^  ^^h  Ov^rhlozi-es  alias   Kirky  Ovtr/aurs  and  daon  in  ihc 
Ov«rblowei,    county  of  Yori,  and  of  the  vicarage  of  Long  Horjley  alias  HoiJUy 
«nd  Carton      Long  in  the  county  of  Northumberland,  and  the  provoji  of  il»c 
Hctflf  '        college  royal  of  the  Bleffed  hlary  of  Eton,  near  unto  V/irJfor,  in 
and  rhl>lain-  the  faid  County  of  Bucks,  and  the   faid  college,  patrons  of  the 
tiffs  patron*  of  cbirch  and  retlory  of  Ptlworth  in  the  county  oX  Snjf^x,  Beit 
Petworth.       cnjftcd  by  the  King  and  Queen's  mofl  excellent  majelties  by  and 
witli  the  advice  and  confent  of  the  Lords  Spiritual  and  Temporal 
Theaa  vcfti  and  Commons  in  this  preP^nt  parliament  alfembled,  ami  by  the 
foni^^riclrb    ^"^hority  of  the  fame,  That  the  f.iid  advowfons  and  perpetual  pa- 
Oveiblcwet,     tfonages  and  rights  of  prefentation,  of  and  to  the  faid  churches 
Cacton  and       and  retlorics  of  Kir  by  OccrLloucs  alias  Over/awes  and  Catton,  and 
b  ih«"''iw7  °^  ^"'^  ^^  ^^*^  vicarage  of  Long  Horfley  alias  Horjley  Long,  (hall  be 
°'  fettled  and  veiled,  and   the  fame  wd9  thereby  veiled  and  fettle4 
in  their  Majcfties  and  their  heirs  and  fuccelibrs,  and  that  ihcir 
Majellies  their  heirs  and  fucce[rv)rs  ihall  from  henceforth  ftjnJ 
and  be  feifed  thereof,  and  of  every  of  them  in  the  right  ot  the 
crown  of  England  for  ever.     But  inafmuch  as  the  right  of  pre- 
fentation to  the  faid  churches  and  reHories  ol  C/czvjr  and  Fjut- 


that  the  right  oi  prefentation  to  the  faid  church  and  recion'Oi 
Kirly  Overblowes  alias  Kirhy  Ocerlawes  (being  above  value)  ami 
the  vicarage  of  Long  Ho-'-flry  alias  Hoijl  y  Long,  from  time  to  time 
as  they  flull  refpeclivelv  by  dcjth,  ccihon  or  fmrcnder  of  the  re- 
fpettive  prefent  incunibents,  or  otherwife,  become  void,  from 
henceforth  for  ever  liereaficr  be,  and  is  hereby  vetted  and 
fettled  in  the  faid  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commiflioners  of  the  Great  Seal  of  England  for  tlie  timebeingi 
any  thing  herein  before  contained  to  the  contrary  notwithfUnd- 
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ir!g.     And  that  the  faid  advowfons,  porpctiial  patronages  and  And  »eai  tht 
rights  ot*  prefenudon  oi:'  and  to  the  faid  churches  and  retlories  a«*vowfonsof 
of  ae:o^r,  Farnham^Royal  and  WorblefJton,  Ihdll   be  fettled  and  hi'rR'.y""' 
veiled,  and  the  fame  aie  hereby  verfcd  and  fettled  in  l\\c  provojl  and  Woiplef- 
and  college-royal  of  the  BiefTed  Mary  of  Eton  near  unto  IVind-  ^^^^  '"  ^]^^ 
Jor  in  the  county  of  Bucks  and  the  iaid  college  and  their  fuc-  jhl;' p^^aii^i 
ceifors,  and  that  the  {aA provoft  and  college  and  their  fucceffors 
(hall  from  henceforth  ftand  and  be  feifcd  thereof,   and  of  every 
of  them,  in  the  right  of  the  faid  college  for  ever,  and  be  enabled 
to  prefent  to  the  fame  refpettively  upon  every  avoidance  thereof, 
and  the  faid  rcfpeitive  advowfons,  rights  of  prefentation  and 
perpetual  patronages  of  the  faid  refpcftivc  churches  and  reftories 
of  CUwer^  Farnh am- Royals  and  Worpicfdon^  arc  hereby  fettled  and 
vefted  in  the  faid  provcft  and  college  and  their  fucceffors,  and 
the  faid  provqjl  and  college,  and  their  fuccclfors,  fhall  and  may 
ufe  and  maintain  any  writ  of  quare  impedit,  darranf:  prejaitmaity 
or  writ  of  right  of  advowfon  for  and  upon  any  didurbance  that 
fliall  or  may  at  any  time  or  times  hereafter  be  given  to  them, 
in  or  about  the  prefenting  to  any  of  the  faid  reftories  or  churches, 
as  fully  to  all  intents  and  purpofes  as  if  they  had  actual   feifin 
of  the  faid  advowfons,  and  had  formerly  prefented  clerks  to  the 
iamc,  who  upon  thdr  prefentations  had  been  admitted,  inflituted 
and  indi;£}cd  into  tne  iamc  reftories  and  churches,  the  ftatutc  of 
Mortmains  or  ^ny  ftatute  or  law,  ufage  or  cuitom  to  the  contrary 
notwithftanding.  And  whereas  there  are,  and  from  time  immcmo-  The  aS  di- 
rial  there  have  been  within  the  parifh  of  Petworth  in  the  faid  conn-  vidcs  the 
ty  of  S}jjp:x,  two  diftintl  chapelries,  the  one  of  them  called  A'c7r/A  \y^l^J^^  ^^ 
Chapel^  and  the  other  called  Dungton  alias  Dunfffriy  which  faid  ihe  two 
chapelries  were  under  the  care  of  the  parfon  of  Pttworthy  and  he  chaDclrici 
fupplied  the' fame  with  chaplains  from  time  to  time  at  his  own  jJ)*[^**"jj^*'J^ 
charge  to  officiate  in  the  faid  chapels  :  Now  may  it  picafe  your  three  diftind 
Ma  jetties  that  it  may  be  enaftcd,  and  be  it  enafted  by  the  King  piriArs, 
and  Queen's  mod  excellent  Majcftics,  by  and  with  the  confent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
fent parliament  aflembled,    and  by  the  authority  of  the   fain:'. 
That  from  and  after  fuch  time  that  the  church  of  Pettvorth  fliall 
become  void  bv  the  death,  cefTion  or  refignatlon  of  Edward  Pel- 
lingdotioT  of  divinity,  the  prefent  reftor  and  inciimhent  thereof, 
or  by  any  oth.er  ways  or  means,  the  faid  chapclry  of  North  Cm  a  pel ^ 
and  the  meffuagcs,  lands,  tenement*; and  heiediraments,  intliultd 
within  the  bounds  and  limits  of  the  fame  chapclry,  fhall  Irorii  The  chipelry 
thenceforth  bq,  and  the  fame  are  hereby  enaftcd  and  mack'  to  ot  Nortb 
be  a  parifh  of  itfeif  to  all  intents  and  purpofes,  wholly  and  ahio-  ^^''"'J''"^;.?;'^^^ 
lutely  diftin6t   from  the  faid  parifh  of  Pttzcoifh,  and  divided  nrri-h  r  om 
wholly  from  the  fame,  and  fhall  be  called  the  purilh   of  Xorth  P.:.vjr:h. 
Chapel,  and  the  parifh  of  North  Chaptl  (hall  be  extended  to  and 
contained  within  the  fame  ancient  bounds  and  limit*?  which  now 
<k>,  and  anciently  did  bound  the  faid  chapclry  of  Nurlh  ChupJy 

and 
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and  have  been  reputed  and  looked  upon  as  the  bounds  and  limits 
thereof,  and  ihe  Taid  chspcl  called  North  Chaptl  ihaJi  l>c  \\\e 
pariih  church  of  the  faid  pahfli  of  North  Chatd^  and  the  faiJ 
parifli  of  North  Chaptl  ftiali  to  all  intents  and  purpofes-  be  a 
rcflorv'  of  iifelf,  and  the  tithes  of  all  the  land^,  tenements  and 
hereditaments,  fituate  and  contained  \^ithin  the  faid  ancient  bounds 
and  limits  of  the  faid  chapel ry  of  North  Chaptl  ftjil  from 
thcnceforlli  be  payable  and  paid  to  the  retlor  of  the  faid  parifli 
of  North  Chapti  and  his  fuccclfors  for  ever,  and  the  faid  rector/ 
fhill  be  thereu'itii  endowed  for  ever,  and  that  the  dwcliin;- 
houfe  heretofore  ufcd  for  the  habitation  of  fuch  perfon  as  from 
time  to  lime  officiated  in  the  faid  chapel  called  North  Chapd  as 
chaplain  there,  with  the  barns,  (lables,  out-houfes  and  orchard, 
garden  and  yards  tliereiinto  belonging,  and  one  clofc  of  ground 
containing  by  cftimation  four  acres,  commonly  reputed  ihe^i-ii 
bclonsfliig  to  the  faid  chapel,  ilull  be  from  thenceforth  enjoyed  by 
the  reclor  of  the  faid  \^d\•\[\\o{  North  Chapd  ;diXi\  his  fucceflors  for 
ever,  and  ihall  be  t!;c  glebe  of  the  faid  parifh  of  North  ChjfJ 
for  ever :  And  he  it  further  enatied  by  the  authority  aforclaid, 
that  from  and  after  fuch  time  as  the  faid  church  of  Pftuortk 
The  chipeiry  fha'.l  become  void  bv  the  death,  cefTion  or  furrender  of  the  faid 
rh*u"bf?  ^^^^^^^r  Piling,  or  oiherwife  howfoever.  the  faid  chapclr)-  of 
diiiiua  pari/h  Dungtofi,  and  them-v^fivia^es,  lands,  tenements  and  hereditaments, 
from  Pet-  fituate  and  included  within  the  bounds  and  limits  of  the  laid 
worth.  chapelry  of  Dungfon,  fhall  be  a  parifh  of  itielf  to  all  intents  and 

purpofes  didin^t  from  tlic  faid  parifh  of  Pdtvorth^  and  dinded 
wholly  from  the  fame,  and  fhall  be  called  the  ^flfT/J  oi  Dungten^ 
and  the  faid  parifn  of  Dungton  fhall  be  extended  to,  and  con- 
tained within  the  fame  ancient  bounds  and  limits  which  now 
c^o  and  of  ancient   time  have  bounded  the    faid   chapelry  of 
Dungfo?!,  and  be^'u  reputed  ov  looked  upon  as  the  bounds  and 
limits  of  the   faid  chnnelry  of  Dungfon,  and  the  cha^l,  called 
Dun ^t on  chapel,  fnall   be  the  parifh  church  of  and  tor  tlie  faid 
parith  of  Dungtan^  .and  tlic  faid  parifh  of  Dungton  fhall  to  all 
intents  and  purpoies  from  thenceforth  be,  and  ihall  be  accepted^ 
reputed  and  taken  to  be  a  rectory  of  iifelf,  and  the  tithes  and 
tenths  of  all  the  lands,  tenements  and  hereditaments,  fituate  and 
contained  within  the  faid  ancient  bounds  and  limits  of  the  laiJ 
chapelr)'  of  Dunglon^  fhall  from  thenceforth  be  payable,  and  paid 
to  the  reftor  of  the  parifh  ot   Dungton^  and  his  fnccelfors  for 
ever;  and  that  it  fliall   and  maybe  lawful  to  and  for  the  iiud 
7^?^^%       ^"^c  oi  Somrrfntj  his  heirs  and  affigns,  by  any  writing  or  writ- 
fnet/ct**may*    '"ff'*»  ^^  iuRruments,  under  his  or  tlieir  hand  and  feal,  or  hands 
annex  ten       and  fcals,   to  annex   and  add  to  the  faid  reftory  of  Dungton  for 
acres  of  land  Qy^y^  a^y  parcel  or  parcels  of  land  or  ground  lying  within  the 
f«r  allege?"      bounds  or  limits  of  the  faid  chapelry  ot  Dungton^  ot  which  lie  is 
or  he  or  thev  fhall  be  then  feifcd  in  fec-fimple  not  exceeding  in 
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the  whole  ten  acres,  upon  fome  part  whereof  a  convenient  houfe 
with  out-houfcs  may  be  erefted  tor  the  habitation  of  the  rcftor 
and  incumbent  of  the  faid  reftory  or  parifh  church  of  Dungton 
and  his  fucceifors  for  ever  ;  which  faid  lands  irom  and  after  the 
fcaling  fuch  writings  and  inftruments  of  annexation  fhall  be, 
and  mall   be  accounted  and   eftecmed   and  taken   to    be  the 
glebe   of    the  faid    rctlory   of  Dungton^   and  be  holden   and 
enjoyed  by  the  reflor  and  incumbent  of  the  faid  reftory  and 
parim  church  of  Dungion  and  his  fucceffors  for  ever,  the  fta- 
tnte  of  Mortmains,    or    any   ftatute  or    law   to   the   contrary 
thereof  in  any  wife  notwithllanding.     And  be  it  further  ena£led« 
that  from  and  after  fuch  time  as  the  faid  church  of  Petworik 
fliall  become  void  as  aforefaid,  all  the  tithes  of  the  lands  in  the 
faid  parifh  of  Petzvorthy  lying  within  the  bounds   and  limits 
hereinafter- mentioned,  (that  is  to  fay)  all  the  lands  lying  on' the 
fouth-fide  of  the  lane  beginning  from  liolherbridge^  and  leading 
eaftward  by  crojs'lands  and  najlmgebowrne-miffs  and  Gorchin^ 
and  onwara  to  Egdeanc  common  ^  and  from  Rotherbridge  weft  ward 
by  the  river,  as  far  as  the  laid  river  runs  betwixt  the  pariflies  of 
Petworth  ancl  Tillington  on  the  fouth-fide  of  the  faid  river,  Ihali 
be  holden,  taken  and  enjoyed  by  the  rcftor  and  incumbent  of 
the  faid  xtEtory  and  parifli  church  of  Dungton^  and  his  fucceffors 
for  ever,  in  right  of  the  faid  church  of  Dungton ^  as  a  portion  of 
tithes  annexed  to  the  faid  reftory  of  Dungton  for  ever  ;  yet  fo, 
ncvfirthelefs,  that  the  faid  lands  laft  mentioned  fhall  for  ever  re- 
main  and  not  ceafe  to  be  parcel  of  and  within  the  faid  parifh 
of  Pdworth^  and  fhall  pay  taxes  to  the  repairs  of  the  faid  parifh 
church  of  Petworth^  and  to  the  relief  of  the  poor,  and  repara- 
tions of  highways  in  the  faid  parifh  of  Petworth^  as  now  it  doth 
and  formerly  hath  done,  and  that  the  faid  lands  (hall  not  be 
contributary  to  the  repairs  of  the  faid  parifh  church  of  Dungton , 
•    nor  the  relief  of  the  poor,  or  repairs  of  the  highways  in  the  faid 
parifh  of  Dungton.     And  be  it  further  enafted  by  the  authority  The  aft  ▼eflfs 
aforefaid,  that  the  faid  Duke  olSomerfd  and  the  Lady  Elizabeth  theadfowfon 
Duchefs  his  wife  and  their  heirs  and  affigns  fhall  for  ever  hereafter  ?J  '*''u^*,**ei 
be  patrons  of  the  faid  parifh  churches  of  PHworth^  North  Chapel  anTuurgoon, 
Sdid  Dungton t  and  be  enabled  to  prefent  to  the  fame,  feverally  in  thcDulce 
and  refpeftively,  upon  the  firft  avoidance  of  the  faid  church  of  *jt^"^Jj-^[' 
Petworth^  and  upon  every  after  avoidance  of  the  faid  refpeftive  and  thc^ir  '^ ' 
churches  of  Pettcorth^  North  Chapel  and  Dungton  refpefctively,  heirs. 
•   and  the  refpeftive  advowfons,  rights  of  prefentations,  and  per- 

?ctual  patronage  of  the  faid  refpettive  churches  and  reftories  of 
dworth^  North  Chapel  and  Dungton^  are  hereby  fettled  on  and 
veiled  in  the  faid  Duke  of  Somerfet,  and  the  faid  Lady  Duchefs 
his  mjc^  and  their  heirs  and  affigns,  and  he  the  faid  Duke  of 
iomerfet^  and  the  f^d  l.ady  Duchefs  his  zvfe,  and  iheir  heirs  and 
1  afligus. 
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afligns,  (hall  and  may  ufe  and  maintain  any  writ  of  quarc  im* 
paiit^  darreine  prejhitment^  or  writ  of  right  of  advowfon  for  or  upon 
any  ciifhirbance  that  (hall  or  may  at  any  time  or  times  heicdttcr 
be  given  to  him  or  them  in  or  about  the  prefcnting  to  any  of 
die  faid  retlories  or  churches,  as  fully  to  all  intents  and  purpofcs 
as  if  he  or  they  had^a^a6>ual  fcifin  of  the  faid  advowfon,  and 
formerly  prcfontcd  clerks  to  the  fame,  who,  upon  his  preffiifj- 
tion,  had  been  admitted,  inftitutcd  and  indutied  into  the  fame 
reftories  and  churches,  any  law,  ufage  or  cuftom  to  the  contrary 
thereof  in  any  wife  notwithflanding;  and  be  it  further  e!iadd, 
that  from  and  after  fuch  time  as  the  faid  church  of  Pdworth 
(hall  firft  and  next  become  void  as  aforefaid,  the  inhabitants  of 
the  faid  rcfpe£live  parifhes  of  A^oiih  Chapel  and  Dungtcn,  fhal! 
and  may  have  and  elecl  churchwardens,  overfeers  o\  the  poor 
and  furvcyors  of  the  highways,  and  all  parifh  officers  rcfpettivclv 
within  the  faid  refpeftivc  pariihes,  and  make  and  lay,  and  affcls 
taxes  and  aflefTments  upon  the  refpe6live  parifhioncrs  and  inha- 
bitants oi  the  faid  refpeftive  pariihes  refpc6lively,  towards  the 
repairs   of  the  faid  refpeftive  pariih  churches,  maintenance  of 
their  refpeftive  poor,  and   repairs  of  the  highways  within  the 
faid  refpetlive  parifhes,  as  fully  to  all  intents  and  purpofes  as  the 

Earifhioners   of    other  parifhes   within   this    kingdom   of  £fl}- 
tnd  may  lawfully  do,  and  that  from  and  after   fuch  firft  and 
'  next  avoidance  of. the  faid  church  of  Petworth  aforefaid,  the  re- 

fpeftivc reftors  and  parfons  of  the  faid  refpeftive  pariflics  of 
Iforth  Chapd  and  Dungton^  for  the  time  being,  (hall  and  may, 
lor  ever,  have  and  take,  receive  and  enjoy  fuch  and  the  like  ob- 
lations, obventions,  fees  and  duties,  within  the  faid  refpeftive 
f>ari{hes,  as  other  reftors  and  parfons  of  other  reftories  and  par- 
bnages  may  do  by  law  ;  provided  ncverthelefs,  that  the  faid 
chapelries  of  North  Chapfl  and  Dungton,  durinj^thc  incumbency 
of  the  faid  Doftor  Pcl/jng  in  the  faid  pariftiof  Pttwortk,  ihali  re- 
main, continue  and  be  parcel  of  and  within  the  faid  parifh  of  Pet- 
worth  to  all  intents  and  purpofes,  and  in  fuch  and  the  fame  manner 
as  now  the  fame  are,  and  mail  pay  all  their  oblations,  obventions, 
tithes,  fees  and  duties  to  the  faid  JDoftor  Pdling,  as  rcftor  and  in- 
cumbent  of  and  in  the  faidchtirch  oi Petaorth,  in  the  faid  man- 
ner as  they  (hould  or  ought  to  have  done  if  this  aft  had  not 
been  made  ;  and  be  it  further  enafted  by  the  authority  aforefaid, 
ih^t. the  Uttle  Manor  ^within  the  faid  parifh  of  Petwonk^  com- 
monly  called  the  Manor  of  the  Rfilory  of  Petworth,  with  the 
rights,  members  and  appurtenances  thereof,  fhall,  imracdiatelv 
from  and  after  fuch  time  as  the  faid  church  of  PetzvortA'  fiail 
become  void  as  aforefaid,  be  for  ever  annexed  to  the  Honour 
of  Petworth^  and  together  with  the  fame,  be  holden  and  enjo)-cd 
by  the  lords  owners  of  the  faid  Honour  of  Petworth^  as  pait 
of  the  faid  Honour  of  Pdworth  for   ever,   and  in  lieu  and  re. 
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tbriipcnce  thereof,  the  rcflor  and  parfon  of  the  church  6f  P<r/- 
ivortfi  and  his  fucceflbrs  (hall  from  thenceforth  for  ever  have, 
receive  and  take  out  of  the  Honour  and  Manor  of  Pelzuorth  and 
the  demefnc  lands  thereof,  one  annuity  penfion  and  yearly  rent 
df  ten  ponnds^  being  -much  more  than  the  yearly  value  of  the 
faid  Utile  Manor ^  to  be  paid  unto  the  faid  reflor  or  parfon  of  the 
faid  church  of  Pdn-orth  and  his  fuccclFors,  yearly  and  every  year 
lor  ever,  at  the  two  moft  ufiial  feafh  or  days  oi  payment  in  the 
year,  (that  is  to  fay)  the  feaft  of  Saint  Michael  the  Archangel^ 
and  the  Annunciation  of  the  Blfjfed  Virgin  Mary,  by  even  and  equal 

Sortiotis ;  and  if  the  laid  annuity  or  yearly  rent  of  ten  pounds 
lall  be  behind  and  unpaid,  in  part  or  in  all,  by  the  firice  of 
twenty  days  next  over  or  after  any  of  the  faid  feaft  days  on 
which  the  fame  ought  to  be  paid,  that  then  and  fo  often,  it 
ihall  and  m?y  be  lawful,  to  and  for  the  faid  parfon  of  Petworth 
and  his  fucceflbrs,  to  dlftrain  for  the  fame  in  the  demefne  lands 
of  the  faid  Manor  of  Petworth,  and  the  diftrefs  there  found  to 
take,  keep  and  detain  till  the  faid  rent  fo  in  arrear,  and  his  ot 
their  charges  in  and  about  the  recovery  thereof  he  or  they  fhall 
ftiftainj  be  fully  fatisfied  and  paid,  faving  always  to  all  and  every  stfing  the 
perfon  and  perfons,  bodies  politick  and  corporate,  (other  than  rightiof 
their  faid  Mujefties,  their  heirs  and  fucceflbrs,  and  the  faid  Duke  J"J^''*7* 
and  Duchefs  and  their  heir^,  and  the  faid  provojl  of  the  faid  theirMajcftiet 
college-royal  of  the  Blefled  Mary  oi  Eton  near  unto  Wind/or^  and  the  Duke  «nd 
the  faid  college  and  their  fucceflbrs)  all  their  rights  of  preicntaticiri  P"?^5^!  *"** . 
to  the  faid  churches  or  any  of  them,  and  all  their  eftates,  rights,  EtonCpUeje 
titles,  interefts,  clai:ns  and  demands,  of,  in  and  to  the  faid  ad-  and  their  fuc- 
Vowfons,  patronages  and  prefcntations,  of  and  to  the  faid  rec-  ccffori)tothc 
tones,  vicarage  and  churches,  or  any  of  them,  in  the  fame  man-  fjjj,*  "^""^ 
Iter  and  as  fully  to  all  intents  and  purpofes  as  if  this  a6k  had 
never  been  hiade,  any  thing  herein  to  the  contrarj-  thereof  in  any 
vrife  notwithftanding.     And  the  jurors  aforefaid,  upon  their  oatil 
aforefaidj  further  fay,  that  the  manor  of  the  reflory  of  Petworth 
in  the  faid  recited  aft  above-mentioned,  hath,  ever  fmce  the 
making  of  the  fiid  aft,  been  held  by  the  faid  Duke»  of  SomerJ-t 
atid  Earls  of  Egremont,  who  have  been  refpetlively  inlitled  tOj 
and  have  enjoyed  the  faid  Honour  of  Petworth,  in  the  faid  in- 
denture mentioned,  under  and  by  virtue  of  the  faid  indentures 
a^  annexed  to  and  parcel  of  the  Honour  of  Petworth  aiorcfaid ;  and 
the  jurors  aforefaid,  upon  their  oath  aforefaid,  further  fay,  that  the 
annuity,  penfion  arid  yearly  rent  of  ten  poiui«Is,  mentioned  in  the 
faid  aa  of  parliament,  has  beeh  cohftantly  paid  to  the  reftor  of 
Petworth  for  the  time  being,  and  that  the  faid  roftory  of  Pet- 
worth hath,  ever  fmce  the  making  of  the  faid  aft,  been  divided 
into   three  diftinft  reftories,    called  by  the   feveral   names  of 
Petworth^   North   Chapel    and    Dun^ton:    dinA    that    the    faid 
three   reftories    have  been   conftantly  held  fince  the   making 
Vol.  III.  II  \  .  of 
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of  the  faid  aft  under  fcvcral  and  diftinft  prcfentations;  and  that  Pd^ 
worthy  North  Chapel divA  Duyi^^ton^  alorefaid,  have  from  the  making 
of  the  faid  a£l,  been  btirec  fcveral  and  diflinft  pariOies,  and  that  the 
Tkatthe  faii    faid  atl  has  in  all  other  rcfpcfts  been  compleatly  carried  into  exc* 
aah^  beca   ciition  from  the  time  of  making  thereof  till  the  year  of  our  Lord 
cxecadoii        1760.     And  the  jurors  aforefaid,  upon  their  oath  aforefaid,  fur^ 
ever  fince  the  ther  fay,  that  flnce  the  making  the  faid  aft,  the  faid  church  of 
*^"|i'        Kirby  Ovcrbloxvcs  hath  feveral  times  become  vacant,  and  that 
'^    *       from  the  time  of  making  the  faid  aft  until  the  faid  year  of  our 
Lord  i76oi  the  Kings  and  Queens  oi  England  for  the  time  be- 
ing, in  right  of  their  crown  of  England^  have  fronx  time  to  time 
prefented  their  clerks  to  the  faid  church  of  Kirby  OverUcwcs, 
and  that  fuch  clerks  liave  been  and  were  refpeftively  inftiiutcd 
and  indufted  and  had  pofleflion  of  the  faid  church  under  fuch 
prcfentations  as  aforefaid.     Aud  the  jurors  aforefaid,  upon  their 
oath  aforefaid,  further  fay,  that  in  the  fame  year  of  our  Lord 
17C0,  the  faid  church  of  Kirby  Ovcrblowts  became  vacant  by  the 
death  of  the  reverend  Dotlor  Chapman  late  incumbent  thereof, 
and  thereupon  the  faid  Charles  Earl  of  Egremont  claiming  a  right 
of  prefeniation  to  the  faid  church,  by  virtue  of  the  faid  indenture 
above-mentioned,  as  having  his  right  to  the  faid  prefentation^oo' 
by  and  under  the  pud  provifo  and  faving  claufe  of  the  faid  aS  of 
parliament,  prefented  ona  John  Aietcalf  his  clerk  to  the  faid  church, 
and  the  faid  John  Metcalfwzs  upon  fuch  prefentation  admitted,  in- 
Aitutcd  and  indurced  into  the  iaid  church,  in  the  time  of  peace,  in 
the  reign  of  our  fovereign  Lord  the  now  King,  and  is  now  the  in- 
cumbent and  parfon  thereof.     And  the  jurors  aforefaid,  upon 
their  oath  aforefaid,  further  fay,  that  on  the  13th  day  of  /If 
braary  in  the  year  of  our  Lord  177 1,  the  faid  church  ot  WorM[* 
don  became  vacant  by  the  death  ot  the  faid  Tb^n  Burton  clerk, 
doftor  in  divinity,  and  thereupon  our  faid  Lord  the  now  King 
prefented  the  fai(f  Thomas  fountain  clerk,  the  now  defendant,  to 
tlie  faid  church  ;  and  the  jurors  aforefaid,  upon  their  oath  afore- 
faid, further  fay,  that  within  fix  months,  from  the  time  of  the 
death  of  the  faid  John  Burton  clerk,  the  faid  late  incumbent  of 
the  faid  church,  the  faid  provojl  aud  college  prefented  one  Suphm 
Abthorp  clerk,  doftor  in  divinity,  to  the  faid  church ;  and  the 
jurors  aforefaid,  upon  their  oath  aforefaid,  further  fay,  that  the 
faid  John  BiJIwp  oJJVinche/Ur^  before  the  commencement  of  this 
fuit,  refufed  to  admit,  inftitute  and  indu^  either  the  faid  Thomas 
Fountain  or  the  faid  Stephen  Abthorp  into  the  faid  church,  and 
that  the  faid  church,  on  the  faid  13th  day  of  February  in  the 
faid  year  of  our  Lord  1771,  became  vacant,  and  ever  uncethat 
time  hath  been,  and  ilill  continues  vacant,  and  that  the  £ud 
church  of  iVorpleJdon  is  of  the  true  value  of  thrte  kundrti  omL 
Jeventy  pounds  by  the  year;  and  the  jurors  aforefaid,  upon  thci^ 
oath  aforefaid,  further  fa}%  that  fi.^  months  did  not  elapfe  fr^n 
1  the 
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the  Ume  of  the  death  of  the  faid  John  Burton  clerk,  doftor  in 
divinity,  before  the  iffuing  out  of  the  oriffinal  writ  of  quare  im^ 
pedit  in  this  caufe  by  the  faid  provojl  and  college ;  but  whether  Bot'wlietbtr, 
upon  the  whole  matter  aforefaid,  our  faid  Lord  the  King  had  a  *<^-  ^*^*T*'' 
nrfit  to  prefent  the  faid  Thomas  Fountain  to  the  faid  church  of  Jj^of^the" 
IVorpUfdon  or  not,  the  faid  jurors  aforefaid  are  altogether  ig-  coart. 
norant,  and  pray  the  advice  of  the  court  here  thereupon ;  and 
if  it  (hall  feem  to  the  court  here,  that  our  faid  Lord  the  Kinff 
had  no  right  to  prefent  the  faid  Thomas  Fountain  to  the  faid 
church  oilForpUfdcn,  then  the  jurors  aforefaid,  upon  their  oath 
aforelaid,  fay,  that  the  faid  Thomas  Fountain  unjuftly  hinders  the 
ixkA  provojl  and  college  from  prefenting  a  fit  perfon  to  the  faid 
church  fo  being  vacant  as  aforefaid,  and  they  aflcfs  the  damages 
of  the  iziAprovoJi  an3  colleffe  by  reafon  of  the  difturbanqe  afore- 
faid, befides  their  cods  and  charges  by  them  about  their  fuit  in 
this  behalf  expended,  ioJixJhilHngs  and  eight  pence,  and  forthofe 
cofts  and  charges  to  one jTiilling :  and  if  it  (hall  fcem  to  the  court 
here  that  our  laid  Lord  the  King  had  a  right  to  prefent  the  faid 
Thomas  Fountaih  to  the  faid  church  of  Worptefdon ;  then  the 
jurors  aforefaid,  upon  their  oath  aforefaid,  fay,  that  the  faid 
ihomas  Fountain  does  not  unjufily  hinder  the  laid  provofl  and 
college  from  prefenting  a  fit  perfon  to  the  faid  church  of  Worplef- 
don,  in  manner  and  form  as  the  faid  proyqft  and  college  have 
iibove  thereof   complained    againft    him.      And  becaufe  the  CurUad'vi^ 
juftices  here  have  not  yet  advifed  what  judgmept  to  give  of  and/^'*^* 
upon  the  premifes,  day  is  given  here  to  the  parties  aforefaid, 
until  ■  to  hear  their  judgment  of  and  upon 

the  premifes,  for  that  the  faid. juftices  of  our  faid  Lord  the  King 
are  not  yet  advifed  thereof,  &c. 

The  provoft  of  Eton  college  and  the  fame  college,  (Seemte^es. 
vetfiis  the  Biihop  of  Winchefter  and  Fountain  ^j^J^f  •^*'* 
clerk.    C.  B. 

'T^  H  E  plaintifiFs  brought  a  quare  impedit  for  hindering  them  An  exchtnge 
-*    to  prefent  to  the  church  of  WorpUfdon  in  the  county  of  ^J^^J*J^ 
Surry^  and  declared  that  they  were  (eilcd  in  gprofs,  in  fee,  in  parti^;  and 
right  of  the  college^  of  the  aavowfon  of  that  church;  and  be-  if  three  mum- 
ing  fo  feifed,  the  church  became  void  on  the  8th  of  O&oher  ''^\^\^' 
1765,  by  the  death  of  one  Stephen  Sleeck,  whereupon  the  plain-  tlteitDeBch 
tiffs  in  right  of  the  college  prefented  John  Burton,  D.  D.  who  other,  w». 
was  admitted,  inftituted   and   indufted;   that  on  the    loth  of  ^'^^^indc* 
February  1771.  the  church  became  void  by  the  death  of  Doftor  ^^  g'.n^  a! 
J.  Burton,  and  it  belonged  to  the  plaintiffs  in  right,  of  the  col-  bceriaedaf 
lege  to  prefent  a  fit  perfon  to  the  church  being  fo  void,  and  the  ^^^^^"/^^"m 
defendants  difturbed  them,  to  their  damage  of  200/.  by  b.^,  a. 

ctnuot  recover  «f  C,  the  t^cments  graDted  to  him.] 
XI    2  The 
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SlMre'mpedit.      The  bifhop  pleads  his  common  plea,  that  he  claims  no  riglil 
A  (hort  ftite  but  as  ordinary, 
of  the  plead- 

The  defendant  Thomas  Fpuntain  pleads,  that  he  is,  and  on  the 
day  of  fuing  out  the  original  writ  was,  par/on  imparjonee  of  tliC 
faid  church  upon  the  prefentation  of  his  prcfent  Majefty  King 
George  the  third,  whofe  title  to  the  advowfon  thercol  he  de- 
duces from   King  Charles  the  fccond,  by  alleging  that   King 
Charles  the  fecond  was  feifed  in  fee,  and  prcifcnted  one  Charles 
Mo  ore  ^  who  was  admitted  inilituted  and  induced ;  that  Charles 
the  fecond  died  feifed  and  the  advowfon  defcended  to  King  James 
the  fecond,    who,  being  feifed   in  fee  thereof,   abdicated  the 
Ifovernment  and  crown  ot  England;  and  thereupon  King  JVilliam 
and  Queen  Alary  became  lawfully  feifed  in  tee  thereof;  that 
Queen  Mary  died,  and  thereupon  King  IVilliam  was  feifed ;  that 
King  William  died  feifed,  and  Queen  Ann  became  lawfully  feifed 
in  fee  ;  that  flie  died,  and  King  George  the  firft  became  lawfully 
feifed  in  fee,  and  being  fo  ieifed  the  church  became  void  bvthe 
death  of  Charles  Moore,  and  one  Henrv  Godolphin  provojl  of  the 
college  of  Elon^  by  ufurpaiion  upon  tne  crown,  prefented  Thomcs 
Carter y  who  was  admitted,  luflituted  and  indufted;  that  Kiag 
George  the  firft  died  feifed  and  the  advowfon  defcended  to  King 
George  the  fecond,  who  being  feifed  thereof  in  fee,  the  church 
became  void  by  the  death  of  Thomas  Carter^  and  one  Henry 
Bland,  provoji  of  the  college  of  Eton,  by  ufurpation  upon  the 
crown,  prefented  George  Harris,  who  was  admitted,  infliiutcd 
and  indutled  ;  and  King  George  the  fecond  Being  fo  feifed,  the 
church  became  void  by  the  death  of  George  Harns  ;   and  jRw/j- 
fnin  Bijhop  ofWincheJler^  by  ufurpation  upon  the  crown,  collated 
Stephen  Sleah,  who  was  thereupon  indufted ;  that  King  George 
the  fecond  died  feifed,  and  the  advowfon  defcended  to  King 
George  the  third,  who  thereupon  became  and  is  feifed  in  fee 
thereof;  and  being  fo  feifed  the  church  became  void  by  the  death 
of  Stephen  Sleah,  whercb)-  it  belonged  to  his  prefent  Majelly  to 
prcfent,  and  the  plaintiffs,  ufurping  upon  the  now  King,  pre- 
fented John  Burton,  who  was  admitted,  inflituted  and  induSed; 
and  his  prefent  Majefty  being  fo  feifed  the  church  became  void 
by  the  death  of  John  Burton,  whereby  it  belonged  to  our  Lord 
the  now  King  to  prefent  a  fit  peifon  to  the  church,  who  pre- 
fented the  defendant  Thomas  Fountain,  who  was  admitted,  infti- 
tiited  and  indufted,  and  before  and  at  the  time  of  fuing  out  the 
orfginal  writ,  was  and  yet   is  parfon  imparfonee   of  the   faid 
TraYcxfc        church  upon  that  prefentation ;  without  this  that  the  plaintifls 
were  feifed  of  the  laid  advowfon  of  the  cliurc*h  of  Worplejdtm  in 
manner  and  foirm  as  they  have  above  alleged ;  and  thiiy  (3c^ 
therefore  he  prays  judgment,  £?t. 

The 


Hilary  Term  14  Geo.  JII.  1774.  483 

The  plaintiffs  reply  in  the  common  form  to  the  bilhop's  plea,  l^$plIc4don, 
and  take  iffuc  upon  the  traverfe  in  the  incumbent's  plea,  aftd 
tliereupon  iiFuc  is  joined. 

This  caufe  came  on  to  be  tried  at  the  Lent  affixes  held  for 
the  county  of  5ttrry  after  Hilary  term,  in  the  1 3th  year  of  his 
prefent  Majefty,  when  the  jury  found  a  fpccial  veraift,  which 
may  be  thus  briefly  ftated,  [viz.)  that  on  tlie  7th  day  of  May  Tfie  fpecial 
1683,  King  Charles  the  fecond  was  feifed  in  fee  of  the  advowfon  ^.'^^fc^^Jj 
of  the  church  [oi  JVorpUfdon)  in  queftion,  to  which  (being  va-  record  at 
cantj  he  prefented  one  CnarUsMoor,  who  was  admitted,  inftituted  length  before, 
and  indutted ;  that  the  Kings  and  Qeens  of  England  were  feifed 
of  the  faid  advowfon  in  fee  until  the  making  of  the  aft  of  par^ 
liament  following ;  and  that  before  tliC  fame  aft,  viz.  on  the 
30th  oi  January  1687,  ^X  indenture  of  that  date  made  between 
Charles  Duke  of  Somerfet  and  Elizabeth  his  Duchefs  of  the  firfl: 
part,  Thomas  Beach  and  Henry  Champion  of  the  fecond  part ; 
'James  Earl  of  Suffolk^  Elizabeth  Countefs  Dowager  of  FJfex^  Sir 
John  EruU  Knt.  Chancellor  of  the  Exchequer,  and  Elizabeth 
Lady  Seymour^  his  wife,  and  mother  of  the  faid  Lord  Duke,  and 
Sir  Orlando  Gee^  of  the  third  part.  The  reftory  of  Kirby  Over^ 
blowes  in  Yorkjkire^  and  the  inheritance  of  the  Honour  of  Pet- 
worth  in  Su/fex  were  conveyed  to  the  ufe  of  the  Duchefs  of 
Sorkerjet  for  life ;  remainder  to  the  Duke  of  Somerfel  for  life ; 
remai;ider  to  truftees  to  preferve  contingent  remainders  ;  remain-  ^ 

der  to  Algernon  Earl  of  Hertfordy  the  firfl  fon  of  the  Duke  and 
Duchefs  in  tail-male;  remainder  to  the  fecond,  third  and  every 
other  fon  and  fons  of  the  Duke  and  Duchefs  in  tail-male;  re. 
mainder  to  the  iffues  females  of  the  Lady  Duclicfs  in  tail  gene- 
ral ;  and  for  default  of  fuch  iffue,  remainder  to  fuch  ufes  as  the 
Lady  Duchefs  (whether  fole  or  under  coverture)  fhould  direft, 
limit  and  appoint;  remainder  in  fee  to  the  Duchefs. 

,  That  the  Duke  and  Duchefs  died,  leaving  iffue  Algernon  Earl 
of  Hertford y  afterwards  Duke  oi  Somerfet ^  their  fon;  and  Calha* 
rine  their  daughter;  and  no  other  iffue. 

That  the  faid  Duke  Algernon  died,  leaving  Elizabeth  noW 
Duchefs  of  Noithumberlana\m  only  child. 

That  Catharine  the  daughter  of  Duke  Charles  and  his  faid 
Duchefs  intermarried  with  Sir  William  Wyndham  Baronet,  and 
died,  leaving  Charles  afterwards  Earl  of  £gremont  her  eldeftfon« 
who  died,  leaving  George^  now  Earl  of  Egremont. 

That  the  provo/l  and  college  of  Eton^  before,  and  at  the  time 
pi  making  the  aft   of  parliament  hereafter-mentioned,   were 

1x3       '  feife4 
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fcife4  in  fee  of  the  advowfcn  of  the  church  of  Pdworii,  and 
the  chapelries  of  Norih  Chapel  and  Duhgtan  within  the  pariih  of 
Petworth  in  Sujex. 

The  taof  That  in  the  4  £?  5  years  of  William  and  Mary^  an  ^  ol  par- 

parii^n^t.  Uament  was  made  for  dividing  the  faid  chapelries  from  the  pvifii 
of  Petworth^  and  erefling  them  into  new  pariihes,  and  for 
fettling  the  advowfons  ol  Worpkjdon^  Kirby  OverbUtves,  and 
Petworth^  i^c.  according  to  the  agreement  in  that  behalf  made 
between  their  Majefties,  patrons  of  the  churches  of  Ckwer  in 
Jfcrij,  Famham-koyal  in  Bucks  and  WorpUfdon  in  Surry^  and 
ihe  Duke  of  Sonurfit^  patron  of  the  churches  ol  Kirby  Over^ 
Howes  and  Cation  in  Yorkjhirc  and  Long  Horfley  in  Nortkumher- 
land;  znd  the provojl  oi  Eton  college  and  the  college,  patrons 
of  the  church  of  Petworth  in  Suffex. 

.  Whereby  it  was  cnaficd.  That  the  advowfons  of  Kirby  Oner* 

blowes.  Cotton  and  Lon^  Ilor/ley,  fhall  be  and  are  tfaepeby  fcttW 

and  veiled  in  their  Majefties  and  their  fucceflors  in  right  of  their 

crown  forever;  and  that  the  advowfons  of  Clewer^  Famkam- 

Royal  ^nii  WorpUfdon^  (hall  be  and  are  tliereby  feuled  and  veiled 

in  th^provqfi  and  college  of  Eton  and  their  fucceflors  for  ever; 

and  that  the  advowfons  of  Petworth^  North  Chapel  and  Dungtan^ 

Ihall  be  and  are  thereby  fettled  and  veiled  in  the  Duke  of  Somer* 

Saviflginthe  Jet,  and  the  Lady  Duchefs  his  wife,  and  their  heirs  \  faxnng  the 

*f*^*IlS!!"  rights  of  all  perlons  (others  than  their  Majeilies,  (3c.  the  Duke 

*c!"(«»»t)'  ^^^  Dwchefsand  their  heirs,  and  Ejton  college  and  their  fucccffois) 

to  the  f^d  advowfons  of  the  £add  churches  or  ^y  of  them. 

That  the  a£l  of  parliament  hath  been  carried  into  execution 
ever  lince  the  making  it  until  the  year  1760;  and  that  the  church 
of  Kirby  Overblowes  liath  feveral  times  been  vacant  fince  the 
making  the  a£l,  and  from  that  time  until  the  year  1760,  the 
crown  bath  preiented  to  that  church. 

That  in  the  year  1760  the  church  oi  Kirby  Overblowes  became 
vacant,  and  Charles  Lord  Egremont  thereupon  claiming  a  right 
of  prefentation  thereto,  by  virtue  of  the  faid  indenture,  as 
havmg  his  right  to  the  faid  prefentation  faved  by  and  under 
the  faid  pravifo  in  the  faid  aft,  prefented  one  John  Metcatf 
thereto,  who  was  admittbd,  iniUtuted  and  indu£led  to  the  faid 
church* 

That  on  the  13th  of  February  1771,  the  church  of  Worptdion 
became  vacant  by  the  death  of  DoQor  John  Burton;  and  diere- 
iipon  his  preCent  Majefty  pref(pnted  the  defendant  Thomas  Faun* 
ton  to  the  iiud  church. 

That 
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That  within  fix  months  from  the  de^th  of  Doftor  John  Burioi\ 
the  plaintiffs  prefented  one  Doftor  SUpken  Ahlhorp  to  tlie  faid 
church  of  Worpkfdon;  and  that  the  faid  John  blihop  of  Wm^ 
chtfler  before  the  commencement  of  this  init  rcfufcd  to  admit, 
inftitute  and  induS  either  the  faid  Thomas  Fountain  or  Slrpkr.n 
Abthorp:  and  that  the  faid  church  of  V/orpljdon  on  the  13th  . 
Ady  o\  February  ijy I  became  vacant,  and  ever  fincc  hath  been 
and  Hill  continues  vacant,  and  the  fame  is  of  the  true  vahic  of 
J 70/.  by  the  year;  and  that  fix  months  did  not  el9pfe  from  the 
time  of  the  death  of  the  faid  Doftor  John  Burton,  before  the 
iffuing  out  the  original  writ  of  quare  ivipcdit  in  this  canfc  by  the 
plaintiffs ;  but  whether  his  Majefty  had  a  right  to  prefent  the 
rfcfcndant  Thomas  Fountain  to  the  church  of  IVorpU/'don  or  not, 
the  jurors  arc  ignorant,  and  pray  the  advice  of  the  court 
thereupon,  &c. 

This  fpecial  verdiS  was  well  argued  at  the  bar  laft  Af/rA^^rZ/^^^ 
term,  by  Serjeant  Glynn  Recorder  of  London  for  the  plaintiffs, 
and  by  HiU one  of  the  King's  Serjeants  for  the  defendant  Foun^. 
tain  :  and  again,  in  the  prefent  term,  by.  Burland  another  of  his 
Majefty*^  Serjeants  for  tne  plaintiffs,  and  Serjeant  Jiemp  for  the 
defendant. 

Charles  Duke  o{  Somerftt  being  feifed  of  thp  refloiT  of  Kirby  Theirgo. 
Overblowes  in  Yorkjhire^  and  the  Honour  of  Pdworlfi  in  Su^cx^  mcniforthf^ 
/on  the  ^ot\iol  January,  1687,  conveyed  the  fame  in  ftria  fettle-  ^}q°''^^* 
ment  as  ftated  in  the  fpecial  verdi6t,  whereby  it  appears  that 
Lord  E^remont,  as  being  heir  to  Catharine  the  heir 'female  oi  the 
Duchels  of  Sonurfet  by  Duke  Charles,  is  well  intltied  under  that 
fcttlement  to  the  reftory  of  Kirby  Ouerblotves  and  the  Honour  of 
Pdworth. 

The  Duke  having  the  Honour  ofPetworth,  and  his  feat  there^ 
was  defifous  of  having  the  feftory  and  advowfon  of  the  church  of 
Petworthy  which  was  then  in  the  poffcffion  of,  and  veiled  in  the 
provojl  and  college  of  FJon;  the  Duke  not  having  any  benefice 
or  advowfon,  whereby  he  could  tempt  the  college  to  give  him  tlie 
icSory  of  Pdtworth  in  exchange,  applied  to  and  prevailed  upoq 
the  crown  to  give  to  th«  college  (amongll  other  things)  the  ad- 
vowfon of  the  church  of  Worpkfdon  (now  in  queftion)  and  the 
Duke,  in  return,  agreed  to  give  the  crown  an  equivalent,  viz^ 
the  rc&ory  of  Kirby  Overblowes  (among  other  things). 

Whereupon  it  was  agreed  that  the  advowfon  of  Worplefdon 
'  ihould  be  veiled  in  Eton  college,  and  their  fucceffors,  the  retlory 
of  Petworth  in  the  Duke,  syid  the  reflory  ol  Kirby  Overblowes  in 
Uie  crown  for  ever. 

114  In  . 
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In  order  to  carry  the  agreement  into  execution,  the  aS  of  pafr 
liamcnt  of  the  4  6;  ,5  of  TViUiam  and  Mary  was  made,  which  is 
ftatcd  vtrbatijn  in  the  fpccial  verdift ;  the  legiflzture  do  not  make 
ufe  of  words  of  convc)'ance,  but  they  enaO  that  Kirby  Ovtr- 
•  HoTves  fliall   hz  vejled  \\\  tlie  crown,  that  WnpUfdon  (hall  be 

veftfd  in  Eton  college,  and  that  Kirby  Ovcrblowcs  Ihall  be  uefi^d 
in  the  Duke  for  ever. 

At  the  time  of  making  this  a£l,  the  Duke  AS'as  only  tenant  for 
life  of  Kirby  Ovcrblowes,  usidcr  the  fcttlement  of  1687,  which 
was  a  fecrct  at  tlie  time  of  making  the  aft,  in  which  there  is  4 
fiiving  clavfi,  which  faves  to  all  perfons  (other  than  the  crown^ 
tlic  Duke  and  Duchcfs  and  their  heirs,  and  Eton  college)  a!l 
their  rights  of  prefentation  to  the  faid  churches,  as  fully  as  if 
the  ad  had  never  been  made;  by  means  of  which /awijg",  aii4 
under  a  limitation  in  the  fcttlement  of  1687,  Charles  late  Eari 
of  E'pcmofit  in  the  year  1760,  prefented  John  MeUaff  to  the 
chuich  of  K^riy  Overllowes  {then  vacant),  who  was  admitted, 
iiiPtitutcd  and  indutled  ;  but  from  the  tiar.e  of  making  the  ati 
until  the  year  1/60,  the  aft  has  in  all  refpefts  been  carried  into 
execution  ;  and  until  the  year  1771,  Etcn  college  have  not,  fmce 


the  advowfon  thereof,  prefented  the  defendant  Fountain^  and 
thereupon  the  provojl  and  college  of  Eton  have  brought  the  pre- 
fent  writ  of  quare  imptdit. 

The  qucftion  is,  ^yhcthe^  the  advowfon  of  the  church  of 
Worpltjuon  is  to  be  rcftored  to  the  crozvn,  which  depends  upon 
the  conftruftion  of  this  aft  of  parliament,  'which  faves  Lard 
E/j^remont's  right  of  preR rotation  to  Kirty  Overllowes ^  and  as  to 
that  matter,  it  is  the  fan*c  to  him  as  if  the  aft  had  never  been 
made. 

Cbjeaed  for  But  it  IS  cbjcfted  on  the  part  of  the  defendant,  the  prtfcntcc 
the  defendant,  ^f  the  crown^  that  the  crown  has  been  deceived  hy  Ota)  Us  Duke 
of  Somerfet^  who  liad  only  an  cftjtc  lor  life  in  the  rctlory  of 
Kirby  Overblowcs,  which  if  the  xrown^  or  the  legiflature,'liad 
.  known  at  the  time  of  mailing  the  aft  of  parliament,  that  aS 
would  not  have  paflod;  that  private  afts  of  parliament  arc  to  be 
conilrued  according  to  the  rules  and  principles  of  the  common 
law,  and  therefore  this  aft  is  to  be  confidered  as  a  legal  convey- 
ance by  way  of  exchange^  and  that  the  crown  having  been  de- 
ceived in  the  exchange^  may,  after  near  fevcnty  years  poffcffipn 
under  the  aft  of  parliament,  dived  the  colifgi  of  Eton  of  the 
church  of  If^orplejdon  now  in  queftlon. 

The 
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The  agreement  or  bargain  was  in  truth  between  the  college  Anfwert 
»nd  the  Duke  only,  the  college  made  no  bargain  or  agreement 
with  the  crotvn^  but  agreed  with  the  Duke^  that  if  he  would 
procure  them  an  equivalent  ftbe  advowfon  of  Worplejdon)  they 
would  convey  the  reftory  ot  Petworth  to  him ;  the  Dme  did 
prevail  upon  the  crown  to  give  Worplejdon  to  Eton  College^  and 
they  in' return  gave  Petworth  to  the  Duke;  the  confideration 
between  the  crown  and  the  Duke  was  notliing  to  the  college  of 
Eton;  it  was  certainly  intended  that  the  crown  (hould  receive  of 
the  Duke  an  equivalent  confideration  for  the  living  of  IVorplef- 
4on^  and  it  mud  be  admitted  that  the  crown  hath  no  title  to 
Kirby  Overblowes^  and  in  that  refpeft  have  been  deceived  by 
the  Duke^  who  was  only  tenant  thereof  for  life,  fo  the  crown 
hath  received  no  equivalent  confideration  from  the  Duke;  but 
ihe  college  had  no  right  to  inquire  into  the  Duke's  title  of 
f Kirby  Uverblowes  then  fuppofcd  to  be)  the  equivalent  for  the 
crotuns  giving  Worplefdoh  to  the  college;  if  the  crown  hath  any 
remedy,  it  muft  be  againft  the  heirs  of  the  Duke  of  Somerjet 
who  aid  wrong  to  the  crown^  and  not  againft  the  collage  who 
broi^ht  a  good  title  (to  Petworth)  to  market,  and  did  no  wrong 
to,  or  deceived  the  crown. 

It  is  faid  on  the  other  fide  that  this  agreement  and  a£l  of  par- 
liament  carrying  it  into  execution,  are  to  be  conflrued  and  con- 
fidered  by  tlie  court  as  a  legal  conveyance  between  all  the  three 
parties,  and  as  if  it  had  been  executed  by  a  i/f<?t/ ^/^  d^crA^z;?^^  ; 
and  therefore  it  may  be  proper  to  confidcr  the  nature  of  a  con- 
vev'ance  or  grant  by  exchange^  and  what  are  it's  operations  and 
^Hefts,  and  to  ftiew  from  tlicnce  that  this  aft  of  parliament 
cannot  operate  as  an  exchange  at  law,  for  that  an  exchange  cannot 
J)tf  made  between  more  than  two  parties. 

If  there  be   two   men,   and  each  of    them  is   feifed  of  a  An cKclwiiff; 
quantity  of  land  in  one  county,  and  the  onegranteth  his  land  to  ^*»**^^**- 
the  other  in  excliange  for  the  land  which  the  other  hath,  and  in        :' 
like  manner  tlic  other  grantcth  his  land  to  the  firft  grantor  in         ' 
exchange  for  the  land  which  the  firft  grantor  hath,     Ih  this  cafe 
xrach  may  enter  into  the  other's  land  fo  put  in  exchange  without 
any*  livery  or  feijln ;  and  fuch  exchange  made  by  pArel  of  tene- 
ments within  the  fame  county  without  writing  is  good  enough, 
JJtt,  fefl,  62.      And  if  the  lands  or  tenements  be  in  divers 
counties,  viz.  that  which  the  one  hath  in  one  county,    and 
that  which  the  other  hath  in  another  county,  there  it  behoveih 
to  have  a  deed  indented^  made  between  them  of  this  exchange, 
JJtt.  fed.  6^. 

Anxl  if  an  exchange  be  of  lands  of  any  cftate  of  inheritance  jh*  effca  of 
or  freehold,  it  bath  a  condition  and  warranty  incident  and  annexed  it. 

to 
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to  it  made  by  the  word  exchange^  implied  in  every  grant  of  ex* 

change:  a  condition^  to  give  a  re-entry  upon  all  the  land  given  in 

4  Rep.  HI-    exchang:  if  he.be  put  out  of  all,  or  part  of  the  hind  taken  in 

yeur8*s*c*  ^^^^^H^^  3"^  21  warranty^  to  enable  him  to  vouch,  and  to  re. 

Bhep.*Touchl  coverover  ifi  value  fo  much  of  his  own  land  again  given  in  «• 

4iooe,  190,     change  as  (hall  be  recovered  from  him  of  the  land  taken  in  cr- 

>9i.  &c.       change^  if  he  be  fued  for  it :  So  that  upon  every  exchange^  either 

party,  if  he  be  put  out  of,  or  lofe  by  a£lion  the  land  he  taketh 

m  exchange^  hath  double  remedy  againft  the  other;  and  yet  thii 

remedy  doth  go  only  in  pmuitv^   and  fhall  not  go  to  an  aflignee. 

— As  if  /{.  excliange  land  with  B.  and  B.  be  put  out  of  ^I  or 

part  of  the  land  upon  a  title  paramount^  by  a  recovery  in  a  rtal 

a£lion  or  otherwik ;  in  this  cafe,  B.  may  enter,  upon  his  own 

land  again  which  he  gave  in  exchange;  or  elfe,  if  it  be  in  an 

.  a£lion  brought,  he  may  vouch  A*  upon  the  waprranty  in  law,  and 

^-  ihall  recover  as  much  in  value  againft  him  of  the  land  he  gave, 

as  he  hath  loft  of  the  land  he  took  in  exchange. — But  if  B.  alien 

his  land  taken  in  exchar^e^  to  C.  and  C.  be  put  out  of  all  or  part 

pf  the  land  upon  a  i\\\^  paramount^  C,  in  this  cafe,  can  neither 

enter  upon  the  land  given  to  A.  in  exchange  upon  the  condition  in 

law,  nof  vouch  A.  to  warranty ^  and  recover  over  in  value  upon 

/fh^x^M^y^  ^^^  ^'arranty  in  law ;  and  yet  ^.  in  this  cafe^  fhall  have  the 

,  to^.  OiA^    like  remedy  againft  C.  the  aflipiee  upon  the  condition  znd  war^ 

LcL^.M^  ^^^y  "S       ^  ^^  ^^^  iifMn<l:  B^ :  but  if  A.  bimfelf  implead 

v-uf^f^  s^    Cfor  the   land   he   gave  to  S.    in  exchange^  C.   mav  make 

u^  /nf^   ufe  of  this  warranty  in  law  by  way  of  rebutter  againft  A. — ^And 

^      ^     in  all  thefe  cafes  where  one  of  the  parties  is  put  out  of  all  or 

part  of  the  Uiid^  or  out  of  part  of  tne  efiate  by  entr}%  and  the 

other  party  enter  upon  the  other's  land  upon  the  condition  in  law, 

he.  may  enter  upon  the  whole  land  and  avoid  the  whole  ex* 

change;  but  if  he  he  impleaded  for  a  part  only,  or  for  the  whole, 

and  a  part  only  be  recovered  from  him  ;  in  this  cafe  he  fliall 

recover  fo  much  in  value  of  the  other  land  only  as  he  hath  loft, 

and  no  more :  As  if  an  excluinge  be  of  three  acres  for  three 

acres,  and  after,  one  of  the  parties  is  put  out  of  one  of  the  acie$ 

by  the  entry  of  a  ftranger ;  in  this  cafe  he  may  enter  upon  the 

whole  three  acres  he  had  given  in  exchange ^  and  fo  avoid  the 

whole  exchange  if  he  will. And  if  A.  and  B.  be  joint- 

tenants  for  lite,  and  the  fee  Ample  to  the  heirs  oi  A.  and  A,  ex- 
change  this  land  with  C.  in  fee,  and  then  die,  and  B.  enter  and 
avoid  the  exchange  for  his  life  (as  he  may),  in  this  cafe  C.  may 
avoid  the  whole  exchange  and  enter  upon  his  own  three  acres 
again :  So  if  he  in  rcverfion  diffcife  his  tenant  for  life,  and  theu 
exchange  the  land,  and,  after,  the  tenant  for  life  enter ;  in  this 
cafe  the  other  party  may  defeat  the  whole  exchange.  But  in  this 
cafe  of  an  exchange  of  three  acres  for  three  acres,  if  one  of  the 
acres  were  gained  by  dijfeijin^  and  tlie  dijfeijie  bring  an  afiion 

am) 
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and  doth  recover  it  againil  the  dijfcijor^  in  this  cafe,  if  he  vouch 
over  the  other  party  to  the  exchange  he  {hall  recover  fo  much  in 
value  only  of  the  three  acres  he  gave  in  exchange^  as  the  acre  he 
hath  loll,  and  no  more. 

This  conveyance  by  way  oi  exchange  (which  was  formerly  very  a  deed  or 
frequent)  whether  it  be  bv  word  or  deed  indented,  or  which  way  conTcytoce 
fiSever  it  be  made,  it  muft  be  made  by  this  word  exchange^  which  ^J^^J^J^ 
is  a  word  fo  appropriated  to  this  thing  as  the  vfovAfrank-marriage  change  with- 
IS  to  a  gift  xnJrank'Tnarriage,  neither  of  which  can  be  made  or  dc-  oot  the  won* 
fcribed  by  any  circumlocution,  5A^;^.  T<7iicA/.  298,  290.  For  if  I  ««'*>*"»^ 

£'ve  to  a  man  an  acre  of  land  by  deed  indented,  and  he  by  the 
me  deed  gives  unto  me  another  acre  for  the  fame  acre,  nothing  p^^j^  ^^ 
pafleth  without  £zYry,  if  the  word  ^atcA^  im-^  benot2«.  Finch.  1031  S5i/the«m 
104.     In  every  exchange  rightly  made,  this  word  excambium  im-  penmaatioitM. 
ports  in  law  tacitly  a  condition^  and  alfo  a  warranty^  the  one  to  JJ*^**^ff^ 
give  a  re-entry,  and  the  other,  voucher  and  recompence^  and  all  in 
refpeft  of  the  reciprocal  confideration,  the  one  land  being  given 
in  exchange  for  the  other,  but  it  is  a  jfpecial  warranty^  for  upon 
the  voucher,  by  force  of  it,  he  (hall  recover  no  other  land  in 
value  but  only  that  which  was  by  him  given  in  exchange^  foraf* 
much  as  the  mutual  confideration  is  the  caufe  of  the  warranty^ 
therefore  it  extends  only  to  the  land  reciprocally  given,  and  not 
Co  other  land.     /^  Rep.  121*  a.  b. 

But  there  is  no  mutuality  or  redprocality  between  three  parties^ 
it  can  only  be  between  ttuo  parties^  if  A,  gives  to  B.  and  B* 
gives  to  C.  and  C.  gives  to  A.  by  agreement,  there  is  no  mutu^ 
ality  or  confideration  within  the  idea  of  an  exchange;  the  xmrranty 
runs  only  in  privity  between  the  parties  in  the  exchange;  Eton 
college  granted  nothm^  to  the  crown^  therefore  the  college  cannot 
be  bound  to  warrant  the  reftory  of  Kirb\  Overblowes  to  the  croum^ 
which  was  given  to  the  crown  by  the  l>uke  of  Somerfit^  fo  the 
college  cannot  be  eviSed  of  the  advowfon  of  Worplefdon^  which 
has  been  veflcd  in  them  by  aft  of  parliament  for  near  feventy 
years,  and  not  by  way  of  conveyance  in  exchange. 

The  word  exchange,  which  is  the  only  operative  word  to  make 
that  kind  of  legal  conveyance,  is  not  once  mentioned  in  the  aft 
of  parliament,  it  was  the  only  indance  of  a  conveyance  of  lands 
^t  common  law,  by  which  a  fee  or  freehold  could  pafs  without 
iirjery,  g  Ed.  4.  21.  Co.  Lit,  50.  Perk.  JeS.  253.  Bro.  Exchange^ 
pi.  12.  So  that  without  the  word  exchange  the  aft  of  parlia* 
ment  cannot  operate  as  an  exchange. 

Another  rcafon  why  the  aft  cannot  operate  as  an  exchange  is 
this,  viz.  the  aft,  immediately  upon  the  making  thereof,  veiled  the 
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rcfpcftive  livings  or  advowfons  in  the  refpeajye  panics,  but  in 
the  cafe  of  a  deed  of  exchange  the  parties  thereto  have  no  free- 
hold in  them  heforc  enlry  into  the  lands  ;  it  muft  be  executed 
by  entry  or  claim  in  the  life  of  the  parties,  or  it  can  never  take 
cffcfl.  Co.  Lit,  50.  3  MoJ,  105.  Perk.feff,  28I4,  285.  Fitz,Abr. 
Exchange,  fL  10. — If  this  hadbecn  an  exchange  of  land  and  the 
Duke  had  died,  could  his  heir  have  entered  ?  In  the  cafe  of 
txchan^e  of  a  revcrfion,  it  could  not  take  effea  at  law  before 
attornment;  fo  in  the  cafe  of  an  exchange  of  one  living  for 
another,  it  is  void  unlcfs  the  parties  are  induded  before  death. 

In  all  exchanges  the  cftates  muft  be  equal,  but  tlie  Duieci 
Somerfet  had  only  an  cftatc  for  life  in  Kirby  OverUawes^  the 
croum  and  the  college  had  a  fee  in  their  refpeftive  livings,  fo  this 
a£l  of  parliament  .cannot  operate  as  an  exchange^  but  may.  be  good 
as  a  conveyance,  or  by  way  of  vefting  the  feveral  advowfons  in 
the  parties  refpedively. 

This  agreement  carried  into  execution  bv  aS  of  parliaincBt 
cannot  be  conftrued  as  an  exchange,  ijl^  ]&ecaufe  it  is  not  be- 
tween two  parties.  2^/>',  The  word  exchange  is  npt  once  men- 
tioned in  the  aft.  3///y,  And  entry  or  clatm  is  not  neceflan*, 
but  the  a£l  veils  the  ieveral  advowfons  inftantly.  And  ithly. 
By  the  a£l  it  is  not  ncceflary  that  the  feveral  eflates  Ibould  be 
equal. 

If  the  court  fliould  give  judgment  for  the  defendant,  confidcr 
what  would  be  the  confequence ;  the  aft  of  parliament  would  be 
made  void  afi  if  repealed,  the  new  ercfted  pari(hes  made  within 
the  old  pariOi  of  Petworth  muft  be  extinft  and  diflblvcd,  and 
become  chapel rics  as  before ;  the  new  houfcs  for  the  farjons 
thereof  demolifhed,  the  poor  thereof  not  to  be  fupported,  the 
"rent  to  the  reftor  of  Petworth  given  him  in  confideration  of  the 
LittU  Manor  added  to  the  Honour  of  Petworth  muft  ceafe,  al- 
though  the  aft^pf  parliament  fays  thefe  things  (hall  continue  for 
ever:  And  Jiickufe  Lord  Egremoat  has  title  to  Kirby  Over' 
tlorves  whiiflijl  f»vcd  to  him,  the  aft  muft  be  now  confidcrcdas 
void  ah  initia;  the  reftors  may  be  called  upon  to  refund  every 
farthing  they  have  received  under  the  aft  of  parliament,  and 
what  may  be  the  bad  confequence  if  judgment  be  given  for  the 
defendant,  no  man  can  tell ;  but  it  is  numbly  infifted  on  the  part 
of  the  college  that  this  is  not  an  exchange^  and  if  it  is  not,  the 
crown  has  no  tide  or  ground  to  fland  upon. 

* 

But  fupp<^fingthi<;  could  pofliblyhe  conCiAtr^d  zs  zn  exckd^gft 
the  crown  hath  not  been  evi6k\'l  of  the  church  of  Kirty  Over- 
hlowes^  for  the  prcfcnution  to  (hat  cluirch  by  the  late  £trl  ol 
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Egremont  in  1760,  can  only  be  confideredas  an  ufurpalion  upoil 
ihe  crown,  ana  to  avoid  an  exchange  there  mull  be  an  eviBion  ; 
and  if  the  exchange  was  perfeft  and  good  at  firft,  Lord  Egremoni 
cannot  defeat  it ;  if  it  was  voidable,  it  is  not  vet  avoided,  but  he 
IS  put  to  his  qjjizey  as  he  claims  Kirby  Overblowes  under  a  titJe 
paramount  to  the  title  of  the  crown^  and  his  ujurpation  upon  the 
crown  doth  not  evift  the  croxvn  of  that  re61ory,  9  Ed.  4.  at.Bro^ 
Exchange,  pi.  12,  13.  Perk.feB.  299.  Befides,  the  eitate  of  the 
crown  in  Kirby  Ouerblowes  cannot  be  defeated  but  by  ojicefoundi 
or  matter  of  record  ;  for  if  land  be  given  to  the  King  by  deed  in- 
rolled  upon  concision,  if  the  condition  be  broken,  the  donor  can* 
not  enter  without  office  found,  for  the  eftate  which  commenced 
by  matter  of  record  ought  to  be  defeated  by  matter  of  record, 
2  Roll.  Abr.  215./^/.  2.  if  this  is  an  exchange  it  is  a  matter  of 
condition,  for  if  ihe  one  party  liath  not  a  title  the  condition  is 
broken,  the  crown  cannot  enter  but  by  matter  of  record  ;  there- 
fore fuppoung  the  crown  to  be  diverted  of  Kirby  Overblowes,  yet 
\iic  crown  Ccinnot  claim  WorplrfJon  without  office  found.  Stawf. 
prerog,  5,5.  and  even  after  office  found  the  crown  is  not  in  pof- 
feflion  hcior cjeizu re.  Slamf  prerog.  54.4  Rfp.  58,  9  Rep.  95. 
Tliere  muft  be  an  office  and  afeizure  before  the  crown  can  take ; 
and  in  fome  other  cafes  there  muft  be  z/cire  facias;  for  where  a 
common  perfon  is  put  to  his  aElion,  the  crown  is  put  to  ayZ// e 
facias. 

The  counfel  for  the  plainti flT's  concluded,  that  the  principles 
upon  which  an  exchanii^e  arc  grounded  are  not  at  all  applicable  to 
this  cafe;  the  Duke  of  Somerfet  gave  nothing  to  Eton  CdUge,  the 
King  gave  nothing  to  the  Duke  of  Sbmerjet,  Eton  College  gave 
nothing  to  the  King,  fo  there  is  no  intercourfe  of  exchange  be- 
tween Eton  college  and  the  crown;  but  the  title  of  the  plaintiffs 
to  the  church  in  queftion  is  vcfted  in  them  by  the  aft  of  par- 
liament which  cannot  be  avoided,  or  their  title  fo  vefted  in  them 
thereby  be  effefted  by  a  wrongful  aft  of  the  Duke  of  Somerfet, 
the  plaintiffs  not  being  privy  thereto,  ^dly.  If  the  crown  fuflfers, 
and  is  defeated  of  their  title  tp  Knby  Overblowes,  the  crown  is 
in  the  common  cafe  of  other  perfons,  and  muft  feek  recompence 
from  the  party  doing  the  wrong.  ^dl)\  This  aft  of  parliament 
muft  continue  forever,  unlcfs  repealed  by  another  a6l ;  it  can  only 
be  invalid  as  to  the  right  of  ftrangers,  but  the  parties  thcm- 
felves  muft  fubmit  to  the  lofs,  if  any  has  happened  thereby  to 
any  of  them.  Or  \thly^  If  wrong  has  been  done  to  the  crown^ 
the  crown  muft  accjuiefce  in  the  lofs  of  Kirby -Overblowes,  or 
feck  a  fatisfaftion  Irom  the  perfons  who  did  the  wrongs  the 
Dukc\  heirs. 

1  •  The  crown  being  patron  of  the  church  of  Worblefdon  (now  in  Council  for 
oucftlon}  the  Duke  of  Somerfet,  patron  of  Kirby  Overblowes,  and  ^^^c'^^'cndir^ 

the 
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tht  provoft  diVii  college  of  Eton  patrons  of  the  church  of  Pirf- 
worth  and  two  chapclries  belonging  to  it,  agreed  to  make  an  «t. 
change^  viz.  the  croum^  upon  the  requeft  oi  the  DuAe^  agreed  to 
give  Wofplefdon  to  the  college^  in  exchange  for  which,  the  colUot 
agreed  to  give  Petworth  and  the  two  chapclries  to  the  Duke; 
^nd  as  an  equivalent  to  the  crozvn  for  WorpUfdon,  the  Dnke  agreed 
tp  give  Kiroy  Overblpwes  to  the  crown:  this  was  the  nature  of 
the  contra3  and  fiipulation  when  the  parties  applied  to  parlia- 
ment  to  have  it  carried  into  execution,  and  to  make  and  erefi 
the  parifli  of  Petworth  and  the  two  chapclries  into  three  feparatc 
and  diftin£l  parifhes,  which  was  enaaed  accordingly,  and  fias 
been  carried  mto  execution,  and  acquiefced  in  until  the  lateLon! 
Egremont^  in  the  year  1760,  prefented  to  Kirby  Ovcrblovm;  and 
thereby  eviQcd  the  crown. 

2.  Private  afts  of  parliament  made  to  carry 'the  agreements  of 
parties  into  execution,  are  to  be  conftrued  by  the  rules  aud  prin- 
ciples of  the  coninien  law ;  the  nature  of  this  agreement  is 
clearly  a  legal  exchange^  cairied  into  execution  by  the aQ. 

3.  But  the  Diike  of  Somerfet  being  only  tenant  for  life  of 
Kirby-Overb/owes;  and  not  having  an  equal  ellat^  therein  to  the 
eftate  which  the  crown  and  the  college  had  in  Kirby-Oaer- 
blowes  and  Petworth^  the  crown  was  liable  to  be  evifted  ol  Kirbj 

Overblowcs. 

4.  The  late  Lord  Esrremont  has  cvicled  the  crown  by  prefcnt- 
ing  ta  the  church  of  Kir  by -Over  blowes,  by  an  elder  title  which 
i«  favcd  by  the  aft,  and  therefore  the  crown  has  the  fame  light 
and  title  to  the  church  of  Worple/don  (now  in  queftion)  as  if 
the  exchange  zni  aft  of  parliament  had  never  been  made. 

It  is  faid  by  the  counfel  for  the  plaintiffs  that  this  is  not  a 
legal  exchange,  for  that  fiich  exchange  cannot  be  made  between 
three  parties,  only  between  two ;  but  why  a  mutual  and  reci- 
procal agreement  to  make  exchange  may  not  be  between  three, 
four,  or  more  parties,  (it  miift  be  fubmittcd)  no  rood  reafon 
has  been  given  on  the  other  fide ;  although  it  muft  be  admitted 
that  no  cafe  of  conveyence  by  deed  of  exchange  is  to  be  found 
in  the  books  between  more  than  two  parlies  thereto.  Suppofe 
the  Duke  of  Scmerfrt  had  been  feifed  in  fee  of  Kirby  OvertioweSf 
the  exchange  would  have  been  mutual,  equal,  and  reciprocal  be- 
tween all  the  three  parties,  and  the  exchange  could  not  have  been 
avoided  ;  but  the  Duke  having  only  an  effate  for  Ufe,  therr^im^ 
has  been  deceived,  and  therctore,  upon  the  law  and  principles 
of  an  exchange,  has  a  right  to  prefent  to  the  church  in  queitkm 
Mnder  the  old  title. 

The 
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*rhe  legiflature  could  not  intend  to  do  injufticc,  but  if  the 
crown  has  no  title  to  Worplrfdon  which  they  gave  to  Eton  college^ 
in  exchange  for  Kirby-OuerbloweSy  injuitice  will  be  done  to  the 
crown ^  who  have  been  eviiled  thereof,  and  fo  the  ^(k  is  void, 
l)ecaufe  both  the  crown  and  parliament  have  been  deceived. 

The  court  being  clearly  of  opinion  that  the  plaintiffs  muft  have 
judgment,  (lopped  the  counfel  in  replying  upon  the  fecond  argu- 
ment  of  this  cafe. 

Curia — ^The  court  has  no  doubt,  atid  very  little  to  fay  upon 
this  matter.  The  Duke  of  Somerfet  having  a  feat  at  Petworth 
was  deflrous  of  having  the  advowfon  of  that  church  in  his  fa- 
mily, which  was  in  poffeflioft  of  Eton  College;  the  Duke^  not 
having  any  living  to  tempt  the  college  to  give  him  Petworth  \\\ 
exchange^  prevailed  upon  \}c\^  crown  tqgive  the  living  in  queftion 
to  the  college^  and  the  Duke  gave  to  the  crown  the  church  of 
Kirb\'Ot}erblowes  (fuppofed  then  to  be  an  equivalent  for  JVorplef- 
don,)  This  being  agreed,  and  the  Duke  wanting  to  make  three 
advowfons  out  of  one,  an  aCl  of  parliament  is  made  to  carry 
this  into  execution,  which  Joes  not  make  ufe  of  words  of  con- 
veyance, but  ve/ls  the  feveral  advowfons  in  the  rcfpeftive  parties 
For  ever,  viz.  IVorplefdon  in  the  college^  Petworth  in  the  Duke. 
and  Kir bv -Over blowes  in  the  crown;  at  the  time  of  making  the 
afl^  the  Duke  was  only  tenant  for  Vik  of  Kir  by -Overblowes,  which 
was  then  a  fecrct,  (and  fo  continued  till  the  year  1760,)  and 
there  is  a  faving  ciaufe  in  the  aS  which  faves  to  all  pcrfons 
(other  than  the  crown,  the  Duke  and  Duche/s  and  their  heirs,  and 
Eton  CollegeJ  all  their  rights  of  prefentation  to  the  feveral 
churches,  as  fulFy  as  if  the  aft  had  never  been  made;  by  which 
faving  ciaufe  and  under  a  limitation  in  the  fettlement  of  1687, 
Charles  late  Earl  ol  Egremont  in  the  year  1760,  prefented  ;7^«;< 
Metcalf  to  the  church  of  Kirby -Over blondes  who  was  not  dif- 
turbed  by  this  agreement,  or  by  the  crown.  Lord  Egremont 
having  a  clear  title  under  the  fettlement,  which  was  faved  by 
the  a6r. 

In  1771  the  church  of  Worp.eJdon  ^in  queftion)  became  vacant, 
and  the  crown  under  their  ancient  title  prcfcntcd  the  defendant 
Fountain  thereto,  fuppofing  the  whole  agreement  void,  where- 
upon the  plaintiffs  have  brought  this  ouare  impedit;  and  the 
queftion  is,  whether  the  prefentation  of  Lord  Egremont  to  Kirly* 
Overblowes  fets  the  whole  agreement  afide,  and  the  title  to  prc- 
fent  to  the  church  in  oueftion  be  rcilored  to  the  crown,  which 
depends  upon  the  conitruftion  of  the  aft  of  parliament,  which, 
in  refpeft  to  Lord  Egremont.  is  the  fame  as  if  it  had  never 
been  made*. 

Private 
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Pnvate  aAs         Private  a£ls  of  parliament  muft  be  conftrued  according  to  ilie 
of  pviiamcnt  principles  of  the  common  law,  and  therefore  it  is  faid,  tliat,  from 
fbriKdac^^  the  nature  of  this  agreement  or  contraft,  it  muft  be  conftrucd 
ingtotbe        to  be  an  exchange  at  common  law,  which  is  a  mode  of  convey- 
prindpies  of    ance  that  has  particular  properties  of  it*s  own,  and  coiive)s a  fec^ 
^  comnioa    {jjup;^  without  /ivery ;  and,  before  the  ftatutci  of  frauds,   might 
have  bccii  made  bv  parol^  without  deed  or  writing ;  the  word 
cxcambiuf/iy  or  exchange^  is  faid,  by  the  bcft  writers  upon  this  fub- 
jeft,  to  be  abfolutely  neceffary  to  this  mode  of  conveyance ;  the 
effence  of  an  exdumge  is  when  one  eftate  in  lai:d  is  given  in  con- 
iideration  of  another,  hence  if  one  part  fails  the  other  will  fail  , 
alfo ;  in  fome  cafes  it  may  be  faid  to  be  the  beft  mode  of  con- 
veyance, as  in  dealing  with  a  defcafab-e  title.     The  effecl  of  an 
exchange  2x\{^%  from  the  remedies;   \JL  An  implied  condition^ 
re-entry,     2d,  A.  fpecicl  warranh^  ihefe  are  incidental  to  an  ex- 
change: a  condition  of  rc-cntr)'  is  intire  and  indivi{iblc,  he  camioc 
See  Touch-    enter  into  a  part  of  what  he  gave  in  excliange^  for  he  cannot  judge 
Sckm'^*      how  mucii  he  has  loft,  it  is  given  againfta  ftranger  ;  but  if  the 
***       ftranger  be  impleaded  and  vouches,  no  more  is  to  be  recovered 
than  the  value  of  what  was   loft ;  befides  the  warranty  arifing 
from  an  exchange  is  only  lineal  warranty^  arifing  from  operation 
of  law,  for  the  law  will  not  raife  a  collateral  warranty  becauTe 
of  hard  confeqiienccs  attending  it ;  an  alienee  can  neither  enter 
iior  vouch,  but  he  may  make  ufe  of  the  t:'rtrra;i(y  in  law  by  wy 
otreouiter;  if  tenant  in  tail   by  exchange  conveys  a  bafc  fee, 
each  iflTuc  may  determine  the  exchange  during  his  time,  there* 
fore  it  feems  to  be  the  very  eflence  of  an  exchange  that  the  na- 
ture of  tlie  eftates  exchanged  be  equal,  that  the  land  given  by  A 
to  B,  may  be  a  recompence  for  the  land  given  by  B.  to  A,—^ 
There  is  no  cafe   to  be    found   of  an   exchange   in  the  Icgil 
fcufe  and  meaning  of  that  conveyance  between  more  than  two 
parties ;   for  if  A,  gives  la^id  to  B,  and  B,  gives  land  to  C,  and 
C,  gives  lands  io  A,  if  C.  be  evicted  of  the  land  given  to  him  by 
B,:  C,  cannot  enter  upon  A.  becaufe  A,  gave  nothing  in  ^jr- 
change  to  C;  fo  A,  is  not  bound  to  warrant  the  land  to'C. 
which  was  given  to  him  by  B. ;  this  accounts  for  the  defendant's 
counfel  not  being  able,  with  all  their  induftry,  to  find  one  cafe 
^e  ^6t  cm-  o\  an  exchange  between  three  perfons  ;  befides  the  aft  of  pir- 
r.^  operate      lament  cannot  be  conftrued  to  operate  as  a  deed  of  exchange^ 
txcbattie,  be-  thc  woi'd  exchange  not  being  once  mentioned  therein  ;  the  ad 
caufeAe        makes  ufc  of  no  words  ot  conveyance,  but  ve/fs  thc  feveial 
T*r  '**  not    *^^ vo^f^"^  i"  ^^^^  refpeftive  parties,  under  the  agreement. 

Hence  it  is  clear  that  this  aft  of  parliament  cannot  be  con< 
ftrued  by  the  rules  and  principles  ot  a  conveyance  by  way  of" 
exc/iange  ;  but  although  the  aft  doth  not  operate  as  an  exckmngCt 
vet  it  fupyorts  and  executes  thc  agreement  between  the  parties* 

faytt^ 
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faving  the  Earl  of  Egremonfs  right.  Let  us  fiippofe  it  was  an 
affreement,  touching  land,  between  A.  B,  and  c.  by  feoffment ; 

A,  (the  college  J  in  confideration  of  land  from  C  (the  crown)  en- 
feoffs B,  [ihc  Duke  J  of  other  land  with  warranty;  and  B.  in  con- 
fideration of  other  land  from  A.  enfeoffs  C  of^  other  land  with 
warranty  ;  C.  is  impleaded  by  a  ftranger  (the  Earl  of  Egremont) 
for  the  land  whereof  Z*.  enfeoffed  him,  whereupon  C.   vouches 

B.  to  warranty  ;  B,  cannot  vouch  over  A.  to  warranty ^  bccaufe 
A,  did  not  enfeoff  JS.  of  that  fame  land  whereof  B.  enfeoffed  C\ 
and  for  which  land  C.  is  impleaded ;  fo  the  crown  would  re- 
cover in  value  againR  the  Duic,  and  the  lofs  would  fall  where 
it  ought,  upon  him  who  brought  a  bad  title. 

The  crown  grants  a  good  title  to  the  college^  the  college  grants 
a  good  title  to  the  Duke,  the  Duke  grants  a  bad  title  to  the 
croum,  the  coUege  have  broken  no  contraft  with  the  crown  or  the 
Duke  ;  but  the  Duke  was  the  only  wrong  doer ;  the  advowfons 
lying  in  grant,  doth  not  differ  from  the  cafe  put  of  a  feoffment 
of  lands,  the  nature  of  the  agreement  in  both  is  the  fame,  and  the 
crown  being  a  party  doth  not  alter  the  cafe;  nor  is  it  material, 
at  prefent,  in  what  manner  Lord  Egremont  afferted  his  title  to  the 
church  of  Kirby  Overtlowes^     ■ 

By  the  whole  courts  refolvcd  there  cannot  be  an  exchange  at 
commoQ  law  between  more  than  two  parties,  the  things  ^ivea 
and  taken  in  exchange  run  in  parallel  lines,  and  cannot  pais  into 
three  lines  or  a  triangle; 

Judgment  for  the  plaintiffs,  per  totam  curiam, 

Kathan  Goodright  (on  the  demife  of  William  Rolfe  »Black.lte^ 
and  Elizabeth  his  wife)   verjixs  Frances  Harwood.  ^^^' 
In  ejedment,     C.  B. 

^TpHE  plaintiff  declares  that  Willmm  Rdlfe  ^nd  Elizabeth  his  Whether  a 
*    wife  on  the  20th  day  of  OElober,  in  the  feventh  year  of  ^])fp^fl]"^^, 
his  prefent  Majefly  at  Wejlmnfter,  demifed  to  the  plaintiff  one  ^^ich  doA 
meUuage,  ten  chambers,  and  ten  roomsi  with  the  appurtenances  not  appear, 
in  lAncoin*s-Inn,  and  the  liberty  of  the  Rolls,  and  in  the  parifti  ^^^^j^'^^J*""* 
of  Saint  Dunjlan  in  the  Wejl,  in  the  county  of  Middle/ex,  to  hold  J  havi"JS- 
the  fame  to  the  plaintiff  and  his  affigns  from  the  J>9th  day  of  ttincdadif. 
September  then  laft  paft  to  the  full  end  and  term  of  ten  years  ;  ^^^"^^^^^ 
by  virtue  of  which  demife  the  plaintiff  entered,  and  Was  pof-  tb"*ft>rmer 
faffed  thetcof,  until  the  defendant  on  the  23d  day  of  OElober,  in  will  but  in 
the  (aid  feventh  year,  entered  into  the  faid  tenements  in  and  upon  J**^*5  particu- 
the  poffeffion  ot  the  plaintiff,  and  cjefled  him  from  his   farm,  known*,"fliail 
Vol.  IIL  KK         '  his  be  a  revoca. 
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tion  of  the     his  faid  term  therein  being  not  expired ;  and  ftill  keeps  him  out 
former  will r   of  the  polfeffion  thereof  to  his  damacre  of  20/. 

ric  (hall  not:  ^  ® 

cndofthe  The  defendant  pleaded  not  guilty;  and   iflue  being   joined 

fcafc,  p.  516.]  thereon,  this  caufe  came  on  to  be  tried  before  Lord  Chief  Judicc 

De  Grey,   at  the  fitting  in  IVeftminfter'htdl  after  Eafter  term  in 

the  twelfth  year  of  his  prefent  Majefty,  when  the  jury  found  the 

following  fpecial  verditt,  viz. 

Special  vcr-        '^^^  jurors  upon  their  oath  fay,  That  by  certain  indentures  of 
diO.  leafe  and  releale  duly  executed,  the  faid  leafe  bearing  date  the 

'  day  before  the  day  ot  the  date  of  the  faid  releafe,  and  uie  releafe 
being  tripartite  and  bearing  date  the  3d  day  of  Apnl  1688,  aud 
jnade  between  John  Lacy  of  Tottenham  Hign  Crofs  .in  the  county 
of  Middle/ex  £fq.  of  the  firfi  part,  Edward  Rudge  of  Londm 
merchant  of  the  fccond  part,  and  John  Gardiner  £fq.  Edmymd 
Dethick  merchant,  John  Pepys  gentleman,  and  Joan  Hardly 
gentleman,  of  the  third  part,  the  laid  John  Lacy  in  con&deratkm 
of  a  marriage  then  intended,  and  which  was  afterwards  duly 
had  and  folemnized  between  him  ,and  Sufanna  Rudge^  eldcll 
daughter  of  the  faid  Edward  Rudge^  and  of  the  fum  of  ^000/. 
the  marriage  portion  of  the  faid  Sufanna^  did  grant  and  convey 
to  the  faid  John  Gardiner,  Edmund  Dethici,  John  Pefiys^  and 
John  Hardejiy,  and  their  heirs,  divers  freehold  mefliiages,  lands, 
tenements  and  hereditaments  in  the  counties  of  Effcx  and  Cam* 
bridge  therein  mentioned,  to  hold  them  the  faid  J.  G.  E.  D. 
J.  P.  and  J.  IL  and  their  heirs  to  the  ufes  following,  that  is  10 
fay,  from  and  after  the  folemnization  oi  the  faid  marriage  to  the 
ttje  of  the  faid  John  Lacy  and  his  afligns  for  his  life,  without 
impeachment  of  wafte,  with  remainder  to  truftees  to  prefcn'c 
contingent  remainders,  remainder  to  the  faid  Sufanna  and  her 
.  aifigns  for  her  life;  and  from  and  after  the  feveral  deceafes  of 
the  faid  John  Lacy  and  Sufanna,  then  to  the  vfe  of  the  firft  fonanJ 
all  and  every  other  the  fon  and  fons  of  the  body  of  the  {diAJokn 
Lac\  on  the  body  of  the  faid  Sufanna  to  be  begotten  fucceflively, 
and  the  heirs-male  of  fuch  firft  and  other  fons  fucceflively  hiw- 
fully  iffuing ;  and  for  default  of  fuch  iffue,  then  to  the  ujtol^ 
and  every  the  daughter  and  daughters  of  the  body  of  the  faid 
John  Lacy,  on  the  body  of  the  laid  Sufanna  to  be  begotten,  and 
the  heirs  of  their  refpeflive  bodies  as  tenants  in  common,  and 
not  as  joint-tenants,  it  there  fliould  happen  to  be  more  than  two 
fuch  daughters  living  at  the  time  of  the  failure  of  fuch  iffue- 
male ;  but  if  there  fliould  happen  to  be  but  one  or  two  futh 
daughters  then  living,  then  to  the  ufe  of  the  faid  J.  G.  £.  D. 
J.  P.  and  7.  H.  their  executors,  adminiftrators  and  afligns,  for 
the  term  of  five  hundred  years  uton  trufi,  if  there  flioul(rba]q)ea 
to  be  but  one  fuch  daughter  livmg  at  the  time  of  the  failuit  of 

fuch 
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fuch  ifl\re-male,  then  to  raife  thereout  the  fum  olF  4000/.  for 
the  portion  of  fuch  one  daughter  to  be  paid  her  at  her  age  of 
eighteen  years  or  day  of  marriage,  which  (hould  firft  happen, 
With  iniereftibr  her  maintenance  in  the  mean  time;  and  in  cafe 
there  (hould  be  two  fuch  daughters  then  living,  then  upon  iruji 
to  raife  the  fum  of  6000/.  for  the  portions  of  fuch  two  daugh- 
ters equally  to  be  divided  between  them  ftiare  and  flia^e  alilce, 
drtd  to  be  paid  to  them  refpeftively  at  their  ages  of  eighteen 
years  or  marriage  which  (hould  firft  happen,  with  intereft  for 
their  maintenance  in  the  mean  time;  and  Irom  and  after  the  de- 
termination of  the  faid  term  of  five  hundred  years,  then  to  the 
life  of  the  right  heirs  of  the  faid  John  Lctcy  for  ever. 

That  by  a  ^private  aft  of  parliament  made  and  pa(red  in  the 
feventh  year  of  the  reign  of  her  late  Majefty  Queen  Ann,  and  in 
the  year  of  our  Lord  1708,  intituled,  an  aft  for  vefting  divers 
nMmors,  ,me(fuages,  lands  and  tenements  o{  John^Lacy  Efq.  in 
the  counties  of  cjfcx^  Camhriige  and  MiddUJex,  in  tru(iee$,  to  be 
fold  for  payment  of  his  debts,  making  provifion  for  his  children 
vnprovidea  for,  and  other  purpofes  therein  mentioned,  reciting 
the  faid  indentures  of  leafe  and  releafe,  or  fetthement  of  the  2d 
and  3d  days  rf April  i688,  and  the  feveral  ufes  and  eftates  thereby 
limited,  of  and*  in  the  faid  freehold  lands  and  eflates  in  the  faid 
counties  of  Efflx  and  Cambridge^  and  alfo  reciting  as  in  the 
faid  aft  is  recited ;  it  was  by  the  faid  aft  among  other  things 
^nafted^  that  all  and  every  the  freehold  manors,  me(ruages, 
lands,  tenements  and  hereditaments,  in  and  by  the  faid  recited 
indentul-es  of  lea(e  and  releafe  granted  and  conveyed,  (hould  be, 
and  the  fame  were  by  the  faid  aft  vefted,  eftated  and  fettled 
fto'txi  and  after  the  ^^th  of  December  1708,  in  and  upon  John 
Rudge,  Edward  Rudge  of  London  merchant,  Ro^er  Lacy  of  Lon* 
don  haberdaflier,  and  George  Strudwick  of  London  fi&monger, 
and  their  heirs  and  a/Tigns,  to  tkt  ufe  of  them  and  their  heirs 
and  a(rigns,  freed  and  abfolutely  difcharged  of  and  from  the 
ufes,  trufts,  eitates  and  limitations  in  the  hiid  releafe  and  fettle^ 
tnent  expre(red  or  declared^  but  fubjeft  to  the  Irufts  therein-^ 
after  mentioned  and  expreffed,  and  among  other  trufts,  to  fell 
the  faid  fettled  eftates,  together  with  divers  other  freehold  copy- 
hold and  teafehold  eftates  in  the. faid  aft  hientioned,  and  thereby 
to  raife  the  fevel^l  fums  of  mohey  in  the  faid  aft  mentioned  'for 
the  feveral  purpofes  therein  cxpreflTed,  and  then  upon  triijl  to  • 
raife  the  fum  of  j  0,000/.  to  be  by  the  faid  7,  i?.  E.  R.  R,  L. 
and  G*  S.  or  the  furvivors  or  the  lurvivor  ot  them,  or  the  exe- 
cutors or  adminiftrators  of  fuch  furvivor,  with  the  confent  and 
approbation  of  the  faid  John  Lacy  the  father,  his  executors  or 
adminiftrators,  as  (bon  as  convenient  might  be  laid  out  and 
difpofed  of  in  the  purchafe  of  freehold    manors,   me(ruages, 

K  K  2  lands 
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•  lands  or  tenements  of  an  efiate  of  inheritance  in  fee-fimple  ifi 
|)o(reffion  in  England,  to  be  fettled,  conveyed  and  aflured  to  fuch 
ti/ts,  upon  fuch  tru/iSf  and  to  and  for  fuch  intents  and  puqx>fe$, 
and  under  and  fubjed  to  fuch  provifoes  and  agreements  as  ia 
and  by  the  faid  recited  deed  or  fettlement  were  mentioned,  ex- 

{'  >re{red  and  declared  of  and  concerning  the  freehold  mefluages, 
ands,  tenements  and  hereditaments  thereby,  or  mentioned  to 
i)e  thereby  conveyed  in  lieu  and  full  fatisfafiion  thereof,  and  of 
all  other  lands,  tenements  and  hereditaments,  thereby  intended 
to  be  thereby  fettled  therein*  covenanted  or  agreed  to  be 
fettled. 

That  the  faid  fettled  and  other  eftates  in  the  faid  a3  of  par- 
1  lament  mentioned  were  by  the  faid  truftees  fold,  and  the  faid 
fum  of  io,ooo/.  was  thereby  raifed,  but  the  fame  was  ncvo- 
laid  out  or  in  veiled  in  the  purchafe  of  any  lands,  but  ftill  re- 
mains un-invefted  in  the  hands  of  the  reprefentative  of  the  fur- 
viving  truAee  in  the  faid  a£l  of  parliament  named.  * 

That  the  izxAJohn  Lacy  the  father  died  in  the  year and 

that  the  f;;id  Sujanna  Iiis  wife  died  in  the  year and  that 

they  left  iffue  of  their  two  bodies  two  fons,  namely  John  hicf 
of  Lincoln' 5'Inn  Efq.  their  eldeft  fon,  and  Arthur  Lacy  Efq.  their 
fecond  fon,  and  three  daughters,  namely  Sufanna^  Eazabflh^  and 
Mary. 

That  the  faid  Arthur  X^ry  intermarried  in  the  year  1728  with 
Elizabeth  Burgoync,  by  whom  he  had  iffue  two  fons,  namely 
Arthur  and  John  who  botii  died  infants  of  tender  years,  the 
faid  Arthur  dying  in  the  month  of  April  1731,  and  the  faid 
John  in  the  year  1734  ;  and  alfo  one  daughter  Elizabeth. 

•  That  the  faid  Arthur  Lacy  fon  of  the  faid  John  Lacy  and 
Sujanna  his  wife,  died  la  the  month  of  Saptcmin  i727*  'caving 
the  faid  Elizabeth  one  of  the  leffors  of  the  plaintiff  his  onlv 
furvivihg  child,  and  that  the  faid  Elizabeth  did,  in  the  month 
oijune  1753,  intermarry  with  the  faid  IVillmm  Rolfe  the  odicr 
Icflor  of  the  plaintiff. 

That  the  faid  Sufanna,  the  eldeft  daughter  of  the  faid  Join 
Lacy  and  Sujanna  his  wife,  died  in  the  year  1721,  without  iffue 
and  unmarried,  and  the  faid  Elizabeth,  the  fecond  daughter  of 
the  faid  John  Lacy  and  Sujanna  his  wife,  intermarried,  in  the 
year  1725,  with  John  Bi/coe  Efq.  and  died  in  the  year  1762, 
leaving  iifue  by  him  one  daughter  and  onlv  child  namelv  Am, 
who  in  the  year  1754  intermarried  with  Robert  GoodchilJt  and 
which  faid  Ann  is  ilill  living. 

That 
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That  the  faid  Mary^  the  third  daughter  of  the  faid  yo/in  Lacy 
and  Sufanna  his  wife,  did  in  the  year  1733  intermarry  with  the 
reverend  Bennet  StcuenTon  doftor  in  divinity,  and  died  in  the 
year  1760,  leaving  iffue  by  the  faid  Bennet  Stevenfon  one  fon» 
namely  Bennet  Stevenfon^  who  is  now  living  and  unmarried,  and 
alfo  two  daughters,  namely  Sufanna  who  died  in  the  year  1769 
without  iffue,  and  Elizabeth  Vfho  is  flill  living. 

That  the  faid  John  Lacy  Efq.  oi  Lincoln's -inn,  the  eldeft  fon  of 
the  faid  J^o/in  Lacy  and  Svfanna  his  wife,  being  on  the  1 6th  day  of 
April  1748  feifed  tn  fee  of  the  chambers  and  premifes  in  the  faid 
declaration  of  ejeftment  mentioned  and  poflerfed  of  a  confiderable 
perfonal  eftate,  and  alfo  intitled  to  the  intereft  of  the  faid  fum  of 
10,000/.  and  to  the  rents  and  profits  of  the  lands  therewith  dire£l« 
cd  to  be  purchafed  by  virtue  of  the  faid  fettlement  of  the  jd  of 
April  i688,  and  the  laid  aft  of  parliament  herein-before  fet  forth, 
jnade  his  will  in  writing  duly  attefted  to  pajs  real  ejlates^  and  did 
thereby  devife  in  manner  following,  (that  is  to  lay),  •*  I  John  Thewi//6f 
Ijacy  of  Lincoln*S'inn  in  the  county  of  Middtejex^  finding  within  i°na)it?2inn 
myfelf  frequent  notices  of  mortality,   and  not  knowing  how  Ef^.  dated 
fpeedily,  fuddenly,  or  in  what  manner  I  may  come  to  my  end,  »6ihof 
and  being  now  in  perfeft  health,  mind  and  memory,  do  make  ^P"*  *^^      ' 
this  my  laft'  will  and  tejiament  with  my  own  hand  as  follows, 
I  give^  devife  and  bequeath  all  my  real  and  perfonal  ejiate  of  what 
nature  or  kind  foever  and  wherefoever^  unto  my  dear  and  welt 
beloved  friend  Mrs^  Frances  Harwood  now  of  Maiden-Jane  in  the 
parifh  of  Covent  Garden  Weflminfler^  and  her  heirs ^  executors^  admu 
niflrators  and  dffignsfor  ever^  deDring  her;  and  accordingly  it  is  my 
a/?//,  that  ihe  pay  the  following  gifts  and  legacies;  to  my  niece 
Ann  Bifcoe  the  fum  of  one  hundred  pounds  within  fix  calendar 
months  after  my  deceafe,  to  Mr.  John  Weflly  of  the  Temple  at- 
torney at  law  ten  pounds,  to  Jonathan  Hells  Efq.  ten  pounds, 
(thefe  for  mourning),  to  my  fervant  William,  CUgg,  if  living  with 
me  at  the  time  or  my   death,  twenty  pounds  over  and  above 
what  may  be  due  ana   owing  to  him,  and  I  likewife  in  that 
cafe  give  him  all  my  linen  and  woollen  apparel,  I  mean  apparel 
only,  and  to  the  maid  who  may  be  living  with  me  at  Iver  two 
guineas ;  and  I  do  hereby  conlHtute  and  appoint  the  faid  Mrs. 
Frances  Harwood  to  be  the  fole  executrix  of  this  my  lafl  zoill  and 
te/lament,  revoking  all  others  by  me  heretofore  made.     In  witnefs 
whereof  I  have  hereunto  fet  my  hand  and  feal  this  i6ih  day  of 
April,  in  the  year  of  our  Lord  1748. 

John  Lacy, 

That  in  the  fummer  of  the  year  1756,  the  faid  yohn  Lacy  of 
Lincoln  S'inn,  being  in  like  manner  feifed  in  fee  of  the  chambers 
and  premifes  in  the  faid  declaration  of  ejeftment  mentioned,  and 
aJ  fo  poflelfcd  of  a  confiderable  perfonal  eftate,  and  likewife  intitled 
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*  to  the  faid  intereft  in  the  faid  fum  of  io,ooo/.  and  to  the  rentt 
and  profits  of  the  lands  and  tenements  therewith  dire&ed  to  be 
purchafed  by  virtue  of  the  faid  feulement  of  the  gd  of  April 
i688  and  the  faid  a£i  of  parliament  befpre-roentioned,  did 
maki  arid  duly  publijk  anoiher  mil  and  uRamtJ^,  iu  wntii^^  m 
the  prejcnu  of  three Jubfcribing  mtntffcs  who  duly  attrfied  ike  fame. 

TKit  Ac  That  the  difpojidon  made  by  the  faid  John  Lacy  in  tkefiiid  will 

J^^"^  cf the  year  17^6.  was  different  from  the  difpofuicn  thereof  in  the 

in  i75^»       7^^  ^'ill  ?f  ^  y^^  ^748,  but  in  what  particulars  is  unkmowm 

diffiBrentfraiii  to  the  fotdjurors  ;  but  the  faid  jurors- /ay  ^  that  thjey  do  not  fai 

tluimi748.  ^hat  the  faid  ufiator  cancelled  his  faid  will  of  the  year  17^6.  or 

that  the  /aid  defendant  dejlroyed  the  fame,  but  xokai  is  lec^me 

of  the  faid  will   the  jurors  aforefaxd  fay  thty  are   altogether 

ignorant. 

That  the  faid  teftator  John  Lacy  Efq.  died  in  the  month  of 
June  in  the  year  1767,  leifed  in  lee  of  the  faid  premifes  in  the 
faid  declaration  mentioned  without  iflue,  and  was  never  married. 

Thtt«lifj-    and  that  the  faid  Elizabeth  the  wife  of  the  faid  William  Rolfe^ 

I*i?  ^u  *    the  leflbr  of  the  plaintiff,  is  the  nie^e  and  heirefs  at  law  of  the 

plaintiff  i$thc  iaid  teftator  John  Lacy. 

tdfattor*t  bcir 

•*^^r  That  after  the  death  of  the  faid  teftator  John  Lacy^  and  be* 

fore  the  time  within  mentioned,  in  which  the  trefpafs  and  ejeQ- 
mcnt  within  mentioned  is  fuppofcd  to  be  done,  the  aforefaid 
defendant,  into  the  tenements  in  the  faid  declaration  within 
mentioned  with  the  appurtenances  entered  and  was  poflefl*ed 
thereof,  and  that  afterwards,  that  is  lo  fav,  on  the  20th  day  of 
ORober,  in  the  feventh  year  of  his  faid  Majefty  the  now  King, 
'  the  aforefaid  William  Roife  and  Elizabeth  his  wife  into  the  tene- 
ments aforefaid  with  the  appurtenances  in  the  declaration  within 
fpccified  upon  the  poflcilion  of  the  faid  defendant  thereof  en- 
tered, and  then  and  there,  (to  wit)  at  Wflmin/ler  within  men- 
tioned, did  demife  to  the  faid  Nathan  the  faid  tenements  with 
the  appurtenances,  to  have  and  to  hold  the  faid  tenements  with 
the  appurtenances,  from  the  29th  day  of  September  then  laft  pafl, 
to  the  full  end  and  term  of  ten  years  then  next  following,  and 
fully  to  be  com  pleat  and  ended  ;  and  that  by  virtue  of  the  faid 
demife,  the  faid  Nathan  entered  into  the  faid  tenements  with  the 
appurtenances  and  was  ppfleffed  thereof,  and  that  the  faid  Nathan 
bemg  fo  poflcfled  thereof,  the  faid  defendant  afterwards  (that  is 
to  fay)  on  the  within-mentioned  23d  day  of  OSober,  in  the 
feventh  year  aforefaid,  into  the  faid  tenements  with  the  appur- 
tenance^ upon  the  poflcflion  of  the  faid  Nathan  thereof  did  en- 
ter, and  the  faid  Nathan  from  the  pofleflion  of  the  tenement* 
afbrefaidi  his  term  aibrefaid  being  not  yet  expired,  did  eje3  and 

amove ; 
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amove;  but  whether  upon  the  whole  matter  aforefaid,  above  in 
form  aforefaid  found,  the  faid  defendant  is  guilty  of  the  tref- 
pafs  and  ejeSment  in  the  faid  declaration  mentioned,  in  fuch 
manner  and  form  as.  the  faid  Nathan  hath  above  againft  her  com- 
plained, or  not,  the  jurors  fay  they  are  altogether  ignorant,  and 
thereupon  they  pray  the  advice  oi  the  jufliccs  of  our  Lord  the 
King  of  the  Bench  here  ;  dnd  if  upon  the  whole  matters  afore- 
faid, by  the  jurors  aforefaid,  in  form  aforefaid  found,  it  fliall  ap- 
pear  to  the  laid  juftices  of  our  faid  Lord  the  King  of  the  Bench, 
and  to  the  faid  court  here,  that  the  faid  defendant  is  guilty  of 
the  trefpafs  and  ejeftmenfc,  then  the  jurors  aforefaid  fay,  that 
the  faid  defendant  is  guilty  of  the  faid  trefpafs  and  ejeftment,  in 
manner  and  form  as  the  faid  Nathan  hath  by  his  declaration 
within  complained,  and  then  they  aflefs  the  damages  of  the  faid 
Nathan  by  reafon  of  the  trefpafs  and  ejectment  aforefaid,  be- 
fides  his  cofts  and  charges  by  nim  about  his  fuit  in  this  behalf 
expended,  to  one  fhilYing,  and  for  thofe  cofts  and  charges  to 
forty  (hillings ;  but  if  upon  the  whole  matters  aforefaid,  by  the 
jurors  aforefaid,  in  form  aforefaid  found,  it  fhall  appear  to  the 
juftices  aforefaid,  and  to  the  faid  court  here,  that  the  laid  Frances 
is  not  guilty  of  the  faid  trefpafs  and  ejeftment,  then  the  faid 
jurors  on- their  oath  fay,  that  the  faid  defendant  is  not  guilty 
of  the  faid  trefpafs  and  ejeftment  as  the  faid  defendant  hath  in 
pleading  alleged,  &c. 

This  fpecial  verdift  was  twice  argued  at  the  bar,  (viz.)  in 
Eajhr  term  laft,  by  Serjeant  Hill  for  the  plaintiff,  and  Serjeant 
6/>72zz -for  the  defendant ;  and  in  Trinity  term  laft,  by  Serjeant 
Burland  for  the  plaintiff,  and  Serjeant  Davy  for  the  defendant. 

Serjeant  Hill  for  the  plaintiff — The  jury  have  found  that  John  ift  Argo-r 
•  Lacy  oi  Lincoln  s -inn  Efq.  was  feifed  mfee  of  the  chambers  and  mentinE^ftef 
premifes  in  queftion,  and  on  the  16th  day  oi  April  1748  made  j*^"  '^ 
his  ivill  in  writing  duly  attefted  to  pafs  real  eftates,  and  did 
thereby  give,  devife  and  bequeath  all  his  real  and  perfonal  cftate 
whatfoevcr  to  the  defendant  Frances  Harwood^  and  her  heirs 
for  ever,  defiring  her  to  pay  a  few  gifts  and  legacies  to  certain 
perfons,  and  did  thereby  appoint  her  to  be  the  lole  executrix  of 
that  his  wilL 

The  jury  have  further  found,  that  in  the  fummer  of  the  year 
1756,  Mr.  Lacy^  being  in  liKe  manner  feifed  in  fee  of  the  cham-  • 
bers  and  premifes  in  quefUon,  did  make  and  duly  publifh  an- 
other will  and  tejlament  in  writing,  in  the  prefence  of  three  fub- 
fcribing  witnelles  who  duly  attefted 'the  fame;  that  the  difpo- 
fition  made  by  Mr.  Lacy  in  the  will  of  the  year  1756  was  dif^ 
jerent  from  the  difpofition  thereof  in  the  will  of  the  year  1748, 
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but  in  what  particulars  is  unknown  to  tne  jurors;  but  the  jurors 
fay,  that  they  do  not  find  that  the  faid  teftator  cancelled  bis  faid 
zvill  of  the  year  1756,  or  that  the  faid  defendant  deflroyed  the 
fame,  but  wliat  is  become  of  the  faid  zc/i7/,  they  fay  they  are  alto- 
gether ignorant. 

No  man  can  die  with  two  different  mills  of  the  fame  premifes  ; 
the  making  a  fecond  different  will  is  a  revocation  o\  the  firll ;  the 
jury  have  found  that  the  difpofition  made  by  Mr.  Lacy  in  his 
mil  of  1756  was  different  from  the  difpofition  in  his  wxR  of 
1748,  therefore  the  will  of  1756  is  a  revocation  of /A^  of  1748, 
the  latter  will  being  different  from  the  former  cannot  confiil  or 
ftand  with  it,  fo  is  a  revocation  thereof.     Hardr.  375. 

I  admit  that  a  fubfequent  will  may  be  made  fo  as  not  to  de- 
flroy but  confift  with  a  former;  for  the  teftator  may  have  feveral 
parcels  of  land,  which  he  may  devife  to  feveral  pcrfons,  by 
divers  wills ^  and  yet  all  ftand  together,  as  making  all  together  one 
fmgle  vnll  of  all  his  lands;  that  is  not  the  prefent  cafe,  for  it  doth 
not  appear  by  this  verdift  that  the  latter  xoill  was  conliftent  with 
tbp  former;  but  it  appears  to  be  inconfiftent  with  the  former, 
the  teftator  having  made  a  different  difpofition  thereby;  by  which 
different  difpofition^  the  jury  muft  be  underftood  to  mean  a  dif- 
ferent difpofition  of  the  fame  lands  and  premifes  in  queftion, 
whereof  Mr.  Lacy  was  in  like  manner  feifed  in  fee  in  1748,  and 
in  1756. 

The  jurj'  have  found  that  Mr.  Lacy  made  another  will  different 
from  the  former,  but  in  what  particulars  it  differs,  is  unknown 
to  them;  if  it  was  not  different^  hut  was  a  like  devife  of  the 
fame  premifes  to  the  defendant  Harwood^  fhe  (hould  have  claimed 
Vinder  it,  for  an  heir  at  law  fliall  not  be  difinheriteJ  by  an 
intendment  that  the  latter  will  is  the  fame  with  the  firft ;  if  the 
defendant  Harwood  has  any  title  to  the  premifes  In  queftion,  it 
is  a  derivative  title  under  the  lafl  will  of  the  teftator  ;  ftie  (hews  a 
title  under  a  will  in  1748,  but  can  the  court  adjudge  that  to  be  the 
lajl  will  of  Mr.  Lacy^  when  the  jur}'  have  exprefly  found  he 
made  another  will  in  1756  different  from  the  former?  The  con- 
tents  whereof  (I  humbly  contend)  are  not  ncceffary  to  be  fliewii 
by  the  plaintiff,  becaule  he  claims  under  the  heir  at  law  who 
has  an  original  primary  title  to  the  eftatc  of  her  anceftor. 

The  jurors  fay  that  they  do  not  find  that  the  teftator  can- 
celled his  will  of  the  year  1756,  or  that  the  defendant  de- 
ftroyed  the  fame,  but  what  is  become  of  it  they  fay  they  are  alto- 
gether ignorant :  it  did  once  exift,  they  do  not  find  that  the  teftator 
cancelled  it,  and  not  being  produced  or  found  to  be  confiftcnt 

Wtth 
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with  the  zoilloi  1748,  it  doth  not  appear  upon  this  record  that 
the  defendant  hath  any  certain  title  to  all  or  ^nyJp^n  of  the 
teftator's  real  eftate,  and  therefore  I  pray  judgment  for  the 
-plaintiff  who  claims  under  the  heir  at  law  of  the  tcilator  Mr. 

Serjeant  Giynn  for  the  defendant — ^The  queftion  upon  this 
fpecial  verdift  is,  whether  the  zvill  of  1748  if  not  ftill  a  fubfifting 
wil/^  which  is  found  by  the  jury  to  be  duly  made  by  the  tefta- 
tor  Mr.  Lacy  in  k^c  verba,  whereby  he  hath  given,  devifed  and 
beaueathed  to  the  defendant  Harwood  and  her  heirs,  all  his  real 
and  perfonal  eftate  whatfoever,  except  a  few  perfonal  legacies ; 
I  am  to  contend  that  it  is  a  good  fubfifting  vnll,  and  muft  ftand 
and  remain  fuch  until  it  be  contradi£led  by  fome  fubfequent  xvill 
or  deed  of  the  teftator. 

But  the  jury  having  found  that  in  17^6  Mr.  Lacy  made  another 
mil  and  a  aiffererU  difpofition  therein  from  the  difpofition  in  his 
former  tvill,  it  is  objefted  that  the  former  will  is  thereby  re- 
voked ;  but  [in  anfwer]  it  is  alfo  found  to  be  unknown  to  the 
jurors  in  what  particulars  the  latter  will  was  different  from  the 
former,  and  for  any  thing  that  appears  upon  this  verdift  the 
latter  will  may  be  confiftcnt,  and  may  well  ftand  with  the  former 
will,  and  it  is  admitted  by  my  brother  Hill  that  a  fubfequent 
zvill  may  be  made  fo  as  not  to  deftroy  but  confift  with  a  former ; 
that  a  teftator  may  have  feveral  parcels  of  land,  which  he  may 
dcvife  to  feveral  perfons  by  divers  wills  and  yet  all  ftand  together 
as  making  but  one  will;  it  was  therefore  incumbent  on  the  plain- 
tiff" to  have  ihewn  to  the  court  and  the  jury  that  the  fccond  will 
was  inconfiftent  with,  and  a  revocation  of  the  firft.  The  coait 
cannot  fay  that  the  fecond  will  was  of  lands,  becaufe  the  jury 
have  faid  the  particulars  thereof  are  unknown  to  them;  and 
indeed  they  refufcd  upon  the  trial  to  find  that  it  related  to 
lands,  though  they  were  then  told  that  it  was  attefted  by  three 
witnelTcs. 

It  is  objefted  that  it  doth  not  appear  upon  this  record,  that 
the  defendant  hath  any  certain  title  to  all  or  any  part  of  the 
teftator*s  real  eftate,  becaufe  the  contents  of  the  fecond  will  are 
not  found  and  afccrtained,  but  are  unknown  to  the  jury  fo  the 
heir  is  intitled  to  recover ;  but  in  anfwer  to  this,  the  jury  have 
found  a  certain  good  will  in  hac  verba^  whereby  the  defendant 
has  a  clear  title  to  the  premifes  in  queftion ;  and  ought  to  have 
judgment  as  the  plaintiff"  has  not  fliewn,  nor  the  jury  found  any 
fa6i  or  deed  amounting  to  a  revocation  thereof;  or  that  tlie 
teftator  had  a  mind  or  intention  to  revoke  the  fame;  an  animus 
revocandi  is  as  nccefiary  to  revoke,  as  an  animus  teftandi  is  to 
pialye  a  wilL 

The 
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The  cafe  of  Hiichins  of  the  demife  of  Nofworiky  againft  Bafd^ 
Parliament  cafes  146.  is  a  cafe  in  point  for  th«  <Iefendant»  upoa 
which  I  rely,  a  Sou,  {92.  «S.  C  3  lAod.  203.  S.  C  and  in  (everal 
other  books. 

Serjeant  Hill  in  reply*— I  admit  that  an  animus  revacanii  is  as 
neceuary  to  revoke,  as  an  animus  UftanJi  it  to  make  a  will:  here 
appears  an  animus  rcvocandi  of  the  teftator,  for  it  is  found  that 
in  1756  he  did  make  another  taill^  duly  attefied  by  three  fiib. 
fcribin^  witneiTes,  and  that  the  difpofition  in  the  fame  was  dif^ 
ftrent  from  the  difpofition  in  the  will  of  1748,  which  (hews  t 
mind  to  revoke  the  fame ;  and  there  is  a  material  diftindion  be- 
tween this  and  the  cafe  in  Pari,  cafes  146.  for  there  it  is  found 
thsit  the  teftator  candidit  ct  fecit  aliud  te/lamentum  infcHftis^ 
(dc,  but  it  is  not  found  that  he  made  any  different  diJpomioa 
therein,  here  it  is  found  Mr.  Lacy  made  a  different  difpomion  by 
his  will  in  1756. 

Id  Argmnent      Serjeant  Burland  for  the  plaintiff— The  queftion  is,  whether 

b  Trinity      the  zmll  of  17^8  is  a  fubfifting  xvillf  If  it  is,  the  defendant  has 

iTg'co.  X       21  good  title;  it  it  does  not  fubCfl,  but  is  revoked,  the  plaintiff 

*^         who  claims  under  the  heir  at  law  muft  have  judgment  lo  recover 

poffeffion  of  the  premifes  in  quefUon. 

It  is  certain  that  no  man  can  die  with  two  wills^  the  laft  muft 
prevail ;  there  is  a  great  difference  between  a  will  wkh  fubfe- 
qucnt  codicils  thereto,  confirming  the  fame  in  part  or  in  the 
whole,  and  confiftent  therewith;  and  a  former  and  latter  cffi/ 
different  and  contradidory  to  each  other  with  refpe6l  to  the 
pofition  of  the  fame  lands  or  eftate  of  the  teftator;  fuch  xmll  and 
codicils  may  well  fiand  together,  and  make  but  one  o/iY/,  but  two 
different  and  contradiftory  wills  of  the  fame  lands  cannot  (land 
together,  the  latter  s^7/  muft  prevail,  for  ft  amounts  to  a  revoca* 
tion  of  the  former.  [See  1  Vezey  178, 186.] 

Revocations  of  zoiUs  have  been  conftrued  favourably  for  the 
fake  of  the  heir  at  law ;  before  thejlalute  rf frauds^  if  a  man 
had  faid  he  would  alter  his  will  when  he  came  to  fuch  a  place, 
and  he  had  died  before  he  came  thither,  the  will  would  have 
been  revoked  without  writing.  1  Roll.  Abr.  61^.  fl.  1.  Dier 
a  10. — But  it  never  was  doubted  but  a  revocation  may  be  by 
deed  ;  as  if  a  man  devife  lands  to  another,  and  afterwards  makes 
a  feoffment  to  the'ufe  of  his  zvill^  this  was  always  held  a  revo^ 
cation,  i  Roll.  Abr^  6tA*  pi.  2.-— So  if  a  man  devifes  lands  to 
one,  and  afterwards  deviles  the  fame  to  the  poor  of  fuch  a  pafifli, 
which  is  void  becaufe  the  poor  have  not  a  capacity  to  uke, 
yet  it  is  a  revocation  of  the  firft  iwif,  t  Moll*  Mr*  614.  pi.  4- — 

A  feoffment 
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A  feoffment  without  livery,  or  a  bargain  and  (ale  without  in- 
rollment,  or  a  feoffment  made  by  a  man  to  the  ufe  of  himfelf, 
although  the  old  ufe  remains  in  him,  are  revocations.  I  cite 
thefe  cafes  (and  many  others  might  be  cited)  to  (hew,  that  re* 
vocations  are  favoured  for  the  heir  at  law  ;  [See  Parfons  verfus 
Freeman,  3  AiL  741.  1  fVil^on  310.  fame  cafe.  Anie^  fol.  6. 
Darley  verfus  Darley,  And  in  Lord  Lincoln's  cafe  a  man  makes 
a  fettfement  upon  a  lady  that  he  intended  to  marry,  which  never 
took  effe6l,  yet  a  revocation.] 

In  the  cafe  of  Hilchins  verfus  Biiffit,  Pari,  cafes  146.  which 
is  relied  on  as  a  cafe  in  point  for  the  defendant,  the  verdift . 
there  found  that  the  teilator  made  aliud  Ujiamcntum,  which  muft 
be  taken  to  mean  a  duplicate  of  his  vnll;  but  if  it  had  been 
found  that  he  made  a  mil  different  from  the  firfi,  it  would  have 
amounted  to  a  revQcatiom. 

The  difpofttion  made  by  Mr.  Lacy  in  his  will  of  1756  wa^ 
4\fferefxt  from  the  difpofition  made  in  the  will  of  1748,  but  the 
verdiS  doth  not  find  what  the  difference  was,  whether  in  the 
whole  or  in  what  part;  the  defendant  cannot  have  the  whole 
which  is  devifed  to  her  by  the  mil  of  1748,  bec«ufe  the  jury 
liavc  found  that  the  zi/i// of  1756  is  different;  what  the  difference 
is  between  the  former  and  the  latter  will  is  wholly  uncertain,  fo 
the  heir  at  law  fhall  take :  but  one  thing  is  certain,  xfiz.  that 
the  latter  willdiffas  from  the  former,  therefore  revokes  it. 

Serjeant  Davy  for  the  defendant — ^The  cafe  of  Hilchins  verfus 
Baffei  in  ParL  cafes  146.  ^Mod.  203.  Sali.  592.  and  in  other 
books,  is  cxa£lly  like  the  cafe  at  bar.  Mr.  Lacy  in  1748  devifed 
all  his  eftate  whatfoever  to  the  defendant  in  fee,  except  a  few 
fmall  perfonal  legacies;  in  1756  he  made  anotl*er  will  which 
the  jury  fay  was  different,  but  in  what  particulars  is  unknown  to 
them  ;  and  they  fay  that  they  do  not  find  that  the  tcftator  can^ 
celled,  or  that  the  defendant  dcflroycd  the  zvilloi  1756,  but  what 
is  become  of  it  they  are  altogether  ignorant. — ^They  never  faw 
it,  fo  could  not  find  any  thing  touching  the  contents  thereof, 
for  they  had  no  evidence  of  it*s  contents  ;  how  then  could  they 
fay  that  it  was  different,  at  the  fame  time  they  declare  themfelves 
ignorant  of  the  particulars  of  that  difference  ? — For  any  thing 
that  appears  the  latter  will  may  be  fo  made  as  not.  to  revoke  or 
dcftroy,  but  to  confift  with  the  former,  and  ftand  as  part  thereof,' 
and  both  may  make  one  zmlL 

The  cafe  of  Coward  verfus  Marjhal,  Cro.  Eliz.  721.  "  Upon 
*'  a  fpeciai  vcrdift  was;  one  by  his  mil  deviled  his  lands 
"  to  /.  his  youngeft  fon,  and  t^is  heirs,  and  afterwards  married     , 
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••  again,  and  by  another  will  in  writing  devifed  the  land  to  hh 
*•  wife  for  life,  paying  annually  to  /•  nis  youngeft  fon  and  his 
•'  heirs  fuch  a  rent :  whether  this  fecond  will  was  a  revocatou 
*•  of  the  former  was  the  queftion?  .  And  Anderfon  and  Glanvilk 
*'  held  it  to  be  no  revocation^  but  that  both  may  ftand,  although 
••  they  be  by  feveral  writings,  unlefs  it  be  manifeftly  contrary 
•*  to  the  ^x^will^  or  that  there  be  an  exprcfs  revocation  therein; 
•'  but  they  ought  to  ftand  together  if  they  may,  as  if  made  by, 
**  and  in  one  and  the  fame  writing;  and  here  his  intention  ap- 
*•  pears,  that  he  had  not  any  purpofe  to  alter  it  as  to  his  fon, 
•*  but  only  to  provide  for  his  wife,  whom  he  afterwards 
'•*  efpoufed;  and  by  the  appointing  of  the  rent  to  .his  fon,  it 
*'  appears  that  his  intent  was  that  the  reverfion  fhould  be  to  Us 
'•*  fon/*  This  cafe  fhews  there  may  be  two  different  wills  with 
different  difpqfitions  therein,  and  yet  both  may  ftand  together  as 
confiftent  and  reconcilable. 

I  fubmit  it  with  great  deference  to  the  court,  that  in  this  cafe 
it  is  a  queftion  of  fa61,  and  not  of  law,  whether  the  former  will 
was  revoked  or  not,  by  the  latter. 

• 

Lord  Chief  Juftice — If  a  man  makes  a  will  of  lands,  and  aftcr- 
,     wards  levies  a  fine,  or  makes  a  feoffment,  the  juiy  find  thofe 
fa£ls,  but  leave  it  to  the  court  to  adjudge  whether  tne  fame  be  a 
revocation  in  law  or  not. 

Gould  Juftice — ^Whether  a  revocation  or  not,  may  fometimes 
be  a  queftion  of  law,  and  fometimes  of  fa&;  in  a  cafe  of  Tttntr 
verfus  Tiiner,  where  there  were  interlineations  in  ^  zvill,  the  late 
Lord  Chief  Juftice  Wilmot  left  the  queftion  of  revocation^  as  a 
faft  tothe  jury. 

Blackjlone  Juftice — Devifavit  vel  non^  fcems  to  be  like  revoca* 
vit  vel  non. 

Serjeant  2)ar{y — ^Thc  jurors  fav  that  they  do  not  ^nJ  that  the 
teftator  cancelled  his  mil  ot  1756,  but  they  do  not  fay  that  they 
dojind  that  he  did  not  cancel  it ;  the  court  will  give  judgment 
upon  the  fafts  which  the  jury  dojind^  and  not  upon  what  they 
do  not  find. 

In  the  cafe  of  Glazier  verfus  Glazier,  which  was  folemnly 
argued  in  B,  R»  about  two  years  ago,  a  man  made  his  era//,  and 
afterwards  made  another  will;  the  fecond  will  appeared,  and 
was  a  clear  revocation  of  the  firft,  for  the  fecond  had  a  daufe  of 
revocation  in  it;  the  teftator  afterwards  cancelled  the  laft  an//, 
and  died  without  republifiiing  the  firft;   all  this  appeared  to 

the 
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the  court,  who  were  all  of  opinion  that  the  firft  will  became  the 
teftator's  laft  zaill^  for  the  cancelling  the  laft  was  a  republication 
of  the  firft ;  and  for  any  thing  that  appears  in  the  fpecial  ver- 
.dift  in  .the  prefent  caie,  Mr.  Lacy  cancelled, his  zvi/l  o(  ^736^ 
for  it  hath  not  been  produced,  and  the  jury  fay  they  are  altoge- 
thcr  ignorant,  £?c. 

I  beg  leave  to  conclude  with  the  laft  words  in  Hitchins  veffus. 
l^ajftt^  Pari,  cajes  149.  "  No  man  can  affirm  that  every  xuill 
**  muft  neceflarily  be  a  revocation  of  a  former,  for  the  fecond  mil 
"  might  be  of  another  thing,  as  goods,  or  of  another  parcel  of 
•*  land,  or  in  confirmation  of  the  former.  If  in  thefe  and  many 
••  other  like  cafes,  a  latter  xmll  is  no  revocation  of  a  former, 
"  how  can  it  poffibly  with  juftice  be  concluded,  that  a  latter 
"  wiU  without  contents,  purport  or  effeft,  (hall  be  a  revocation 
*•  of  a  former.  And  though  the  jury  have  in  this  cafe  believed 
**  the  witnefTes,  and  found  that  another  will  was  made,  it  may 
**  be  of  dangerous  confequence,  and  will  overthrow  the  ftatute 
•*  of  frauds,  &c.  [as  to  revocation  of  wills']  to  conftrue  this  a 
*'  revocation  without  knowing  the  contents ;  for  no  nnU  can  be 
*•  fecure  againft  the  fwearing  of  a  new  will^  if  there  be  no  ne- 
•'  ceffity  ol  fliewing  it  or  proving  what  it  was." 

^tr]tdjii  Burland  in  reply — It  is  obje£led  that  the  jury  fay 
they  are  altogether  ignorant  what  is  become  of  the  will  in  1756^ 
that  they  never  faw  it,  fo  had  no  evidence  of  the  contents 
thereof,  or  that  the  difpofition  made  thereby  was  different  from 
the  difpofition  in  the  will  of  1748.  In  anfwer  to  thisr,  they 
have  found  infaS  that  the  difpofition  in  the  latter  zviU  was  dif^ 
Jerent ;  if  they  have  found  the  evidence  only  of  thatfaQ,  it  would 
have  been  ill ;  Mr.  Lacy  in  his  life-time  might  fhew  the  latter 
will  to  fome  of  the  jury,  and  convince  them  he  had  made  a 
different  difpofition  ;  the  court  cannot  now  fay  that  the  jury  had 
no  evidence  to  find  as  they  have  done. 

I  contend  that  the  firft  will  does  not  exift,  becaufe  the  jury 
have  found  that  the  teftator  made  a  fecond  wilU  and  thereby       ' 
made  a  different  difpofition,  which  is  a  revocation  of  the  firft ; 
fo  there  is  no  title  found  for  the  defendant,  and  the  plaintiff 
xnuft  recover. 

The  court  took  time  from  laft  Trinity  term  until  this  term  to 
confider  of  their  judgment,  when  three  of  the  judges  being  of 
opinion  againft  one  that  the  plaintiff  muft  have  judgment,  they 
delivered  their  rcfpeftive  o^imon^ feriatim. 

Nares  Juftice,  (having  ftated  the  fpecial  verdifl) — It  is  found 
that  EHzaocth  the  wife  of  William  Rotfe,  lefFor  of  the  plaintiff,  is 

the 
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ihS  niece  and  heir  at  law  of  the  teftator  John  Lacy^  fo  the  plain* 
tiflF's  title  is  ceruin,  and  he  muft  recover,  unlefs  the  will  ol 
1748,  found  by  the  jury  in  hac  verba ^  under  which  the  defendant 
claims,  be  ftill  fubfifting ;  tjie  queftion  therefore  is,  whether  that 
will  of  1748  is,  or  is  not  revoked  by  another  wiU  made  in  1756 
found  by  the  jury  to  be  different^  but  in  what  particulars*  is  un- 
known to  them ;  but  they  fay  they  do  not  find  the  teftator  can- 
celled his  will  oi  1756,  or  that  the  defendant  deftroyed  it,  and 
what  is  become  of  it  they  art  altogether  ignorant. 

Here  is  a  fecond  wiH  in  writing  found  to  be  different  ixoxtk 
the  fir  (I,  which  fecond  zoill  is  not  found  to  be  cancelled  or  de- 
ftroyed,  thereof  it  mull  be  confidered  as  in  beings  and  having 
made  a  different  difpofition  from  the  firft,  it  is  a  revocation 
thereof,  and  has  defeated  the  defendant's  title.  The  will  belongs 
not  to  the  heir  to  keep,  and  confequently  not  to  fhew;  in  plead- 
ing he  is  not  bound  to  profcrt;  it  is  enough  that  there  was  a 
fiibfequent  will.  And  as  the  latter  may  confirm  or  be  confifient 
With  the  former,  yet  it  may  not  be  fo;  apd  the  confiftency  is 
not  to  be  prefumed  againft  an  heir  at  law.  Show,  ParL  cmfes  148. 
leipecially  as  the  latter  mU  in  ^his  cafe  is  found  to  be  different 
trom  the  former.  Where  a  man  is  a  ftranger  to  a  wiU  and  doe^ 
not  claim  under  it,  or  to  a  deed  and  does  no  claim  the  thing 
comprifed  in  the  grant,  &e.  he  may  plead  without  a  proferti 
to  Rep.  93.  b.  Bro%  Monftrans  defaitss  &c.  pL  ida.  &€.  &c. 

The  firfl  will  is  a  general  difpofition  by  the  teflator  of  all  his 
real  and  perfonal  eftate  whatfoever  to  the .  defendant  atid  her 
heirs  ;  eight  years  afterwards  he  makes  another  tviH^  and  a  dif' 
firent  difpofition,  but  in  what  particulars  is  unknown;  one  can 
fcarcehr  think  he  gave  his  chambers  in  Lincoln  s-inn  [the  <jnly 
premifes  now  in  quefiion]  to  a  fingle  woman;  the Jecond tvtu 
Deing  exprefly  found  to  be  different  irom  ihtjirjl  is  inconfiftenl 
therewith. 

It  has  been  faid  at  the  bar  that -the  court  mull  look  into  the 
«wY/,  but  in  this  cafe  no  whole  perfed  Idjl  mil SLppesLVS^  and  all  prc^ 
fumption  againft  the  heir  is  excluded,  the  court  will  never  pr^^ 
liime  any  thing  againft  him.     1  Show.  ggi.Carth.  81  • 

This  is  a  revocation  within  the  very  word,  of  ilie  Jlat.  tg 
Car.  2.  ch.Q./eS.  6.  which  fays,  ••  No  devije  in  writing JkaU 
•*  be  revocable  othermfe  than  byfomt  other  wiU  or  codicil  in  writ- 
"  ing^  6?c.'*  Here  is  another  wiU  in  writing  found  by  the  jury, 
to  be  different  from  the  former,  which  is  fuflScient  for  me  to  de- 
termine this  to  be  a  revocation.  I  am  therefore  of  opinion  that 
judgment  ought  to  be  given  for  the  plaintiff. 

Blacijmii 
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Elachjlont  Juftice — Upon  firft  confidering  this  fpecial  verdift 
1  thought  it   imperieft,  infomuch  that  no  judgment  could  be 

fiven  thereupon,  and  therefore  that  a  venire  facias  de  novo  muft 
ave  iflued ;  but,  upon  more  mature  confideration,  I  now  think 
the  verdiftis  fufficiently  perfcft,  not  repugnant  or  inconfiftent  in 
itfelf,  and  the  jury  have  found  all  the  fafts  they  can  find. 

The  principal  fafts  found  are,  1 .  That  Mzji^/A  the  wife  of 
William  Rolfe  is  the  niece  and  heir  at  law  of  the  teftator.  2.  That 
(he  is  difinherited  by  the  will  in  1748.  And  3.  That  the  teftator 
in  1756  made  and  duly  publifhed  another  o/z//;  that  the  difpofition 
made  therein  was  different  from  the  difpofition  in  the  mill  of 
1748,  but  in  what  particulars  is  unknown ;  but  the  jurors  fay  tliat  .   . 

they  do  not  find  that  the  teftator  cancelled  his  vntl  of  1756,  or 
that  the  defendant  deftroyed  the  fame,  but  what  is  become 
thereof,  they  fay  they  are  altogether  ignorant. 

The  queftion  is,  whether  th^  fafts  thus  found  amount  to  a  r^* 
vocation  of  the  firft  wiU^  fo  as  to  let  in  the  heir  at  law  ? 

I  am  of  opinion  that  the  zvill  of  1748,  is  not  revoked  at  com- 
mon law,  nor  fince  ihtjiat.  29  Car.  2.  cA.  3.  and  I  rely  upon  the 
cafe  of  Sir  Henry  Kille^rcw's  zvill;  in  ejefclment,  the  jury  found 
a  fpecial  verdift,  that  Sir  Henry  Killegrew  was  feifed  in  fee  of  the 
lands  in  queftion,  and  on  the  12th  day  of  Novemher  1644,  made 
his  mil  in  writing,  and  devifed  the  premifes  to  Mrs.  Berkley 
for  life,  remainder  over  to  Henry  Killegrew  [Sir  Henrf%  natund 
fon]  in  tail,  and  that  he  made  Mrs.  Berkley  mi  executrix  ;  that 
afterwards  in  1645  the  faid  Sir  Henry  Killegrew  made  aliud  tejla*  - 
mentum,  but  what  was  contained  in  the  faid  laft-mentioned  mll^ 
or  what  was  the  purport  or  effeft  thercoUjuratorespenitus  igno* 
rant;  after  this  cafe  had  been  argued  in  the  moft  folemn  manner, 
it  was  adjudged  that  the  fubfequent  will  which  did  not  appear 
was  not  a  revocation  of  the  former.     Pari,  cafes  146.     3  Mod. 

203.  Salk.  592.  Hard.  374. From  the  determination  of  this 

great  cafe  in  parliament  it  follows,  that  a  fecond  will,  unlefs  the 
contents  thereof  be  foui\d,  is  not  fufScient  to  revoke  a  former 
zvill;  for  it  may  or  may  not  be  confiftent  with  the  former ;  a 
fecond  will  of  lands  may  be  fo  made  as  to  be  confiftent  and  ftand 
with  a  former  will  of  the  fame  lands.  Coward  verfus  Marjhal^ 
Cro.  Eiiz.  721.  How  cap  it  be  known  that  the  fecond  will  in  the 
prefent  cafe  was  a  revobnton  of  the  former,  when  it  never  was 
found  or  feen  ;  I  think  the  cafe  before  the  court  falls  within  the 
reafon  of  the  three  barons  in  Hard.  371.  it  is  not  found  that 
any  lands  were  devifed  by  this  fecond  will,  fo  that  it  may  or 
may  not  be  confiftent  with  the  former,  and  where  the  matter 
ftands  indiffercnter  the  court  will  not  fuppofe  a  revocation  of  a 

1  former 
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former  will  foUmnly  made:  it  may  be  concerning  other  lands,  or 
no  lands  at  all;  in  ftiort,  it  may  be  an  exaft  tranfcript  of  ihe 
former,  for  any  thing  that  is  found  by  the  jury. 

It  is  objefted  for  the  plaintiff  tliat  it  is  found,  that  the  dif- 
pofition  made  in  the  fecond  will  was  different  from  the  difpo- 
lition  in  the  former;  different  in  what?  we  arc  totally  ignorant; 
rto  body  can  anfwer  thefe  doubts;  but  they  muft  be  anfwercd, 
in  my  opinion,  before  we  can  fay  this  is  a  revocation:  any  giving 
of  a  ring  or  mournings  may  be  different,  but  might  Hand  and  be 
confiftent  with  the  will  of  1748. 

Nothing  (hall  be  prefumcd  upon  a  fpecial  rerdift,  *  nothing 
fpecifically  appears  touching  the  zvill  in  1756,  and  the  argumeoc 
for  its  being  a  revocation^  leems  to  me  to  be  fallacious,  for  it 
doth  not  appear  what  were  the  contents  thereof^  et  de  non  ap» 

parentibus  et  non  exiftentibus  eadem  eft  ratio. Prefumptions  arc 

always  in  the  affirmative,  there  cannot  be  any  negative  prefump- 
tions; no  prefumption  fliall  arife  from  a  dive^ty^  unlefs /Ad# 
»  Atk.171.  diverjity  be  fhcwn  and  found;  if  I  underftand  th^^at.  of  29 
I  Vefej  i9».  Q^^i^^  2.  of  Frauds^  fe3,  6.  If  a  will  is  revoked  by  writings  that 
writing  muft  appear;  there  is  not  a  cafe  in  the  books  of  a  re- 
vocation^ unleis  it  appears;  the  prcfent  attempt  is  fetting  up 
another  will  xh^i  doth  not  appear.  The  opinion  of  Lord  Hak  in 
Hard.  376.  •*  That  a  fecond  fubftanlive  independent  lu^f, 
•'  though  it  doth  not  by  exprefs  words  import  a  revocation  of 
**  a  former  will,  nor  paffes  any  land,  will  yet  amount  in  con- 
"  ftru£lion of  law  to  a  revocation:*'  cdmnoinow  be  law. 

It  was  fald  at  the  bar  that  revocations  of  wills  have  been  con- 
flrued  favourably  for  the  fake  of  the  heir  at  law ;  but  I  think 
that  the  title  of  the  heir  by  inheritance,  is  not  better  tlxan  the 
title  of  a  devifce  under  a  will  folemnly  made,  efpecially  in  a 
commercial  country;  and  a  will  fhall  not  be  revoked  by  a  fub- 
fcquent  writing  unlcls  t/iat  writing  be  alfo  a  good  zvill  within  the 
fiatute  oi  frauds^  Egglejion  ct  aV  verfus  ^peke,  Mich.  1  JV.  (3  M. 
3  Mod,  258.  This  cai'e  fcems  not  to  favour  the  heir,  and  is  al- 
lowed in  1  Peer  Wms.  344.  And  according  to  the  dodrine  laid 
down  in  that  cafe  it  is  incumbent  upon  the  heir  to  make  out, 
and  (hew  to  the  court  that  the  fecond  will  revoked  the  firft;  it 
muft  not  reft  in  prefumption  or  conjeQure,  the  fecond  will  muft 
appear,  or  the  contents  thereof  muft  be  found;  I  therefore 
thin!;  it  our  dutv,  under  the  Jlatute  q{  frauds,  feS.  6:  not  to  fct 
up  a  fecond  will  in  the  dark,  which  neither  we  nor  the  jury 
ever  faw,  and  are  wholly  ignorant  of  the  contents  thereof;  the 
heir  might  avail  hirafeli'  by  dcftroying  the  fecond  xviU  to  defeat 

both 


Hilary  Tmm  14  Geo.  IIL  1774.  SW 

fcoth  the  wiHs.    Upon  the  whole,  I  am  of  opinion  that  judgment 
ought  to  be  given  lor  the  defendant. 

Gould  Juftice — I  intirely  agree  with  my  Brother  Narcs,  that 
judgment  ought  to  be  given  for  the  plaintiflF,  and  fhall  confine 
my  iikas  to  the  words  of  the  fpecial  verdift,  touching  the  real 
eftate  of  the  teftator,  and  not  meddle  with  the  perfonal  eAate, 
becaufe  the  ecclefiallical  court  has  the  proper  jurifdiQion  as  to 
that.  The  point  now  before  the  court  leems  to  me  to  be  quite 
noudt  and  not  like  the  cafe  of  Hitchins  and  Bajfd^  which  is  fo 
much  relied  upon  for  the  plaintiff;  the  jury  in  that  cafe  found 
the  teftator  made  aliu^  te/iafnentum^  but  it  feems  to  me,  if  they 
had  found  that  Sir  Henry  Kiltegrew  made  aliud  teftamcntum  dij^ 

Jerent  from  his  former  will  it  would  have  been  adjudged  a  re- 
vocation  thereof ;  in  the  prefent  cafe  it  is  found  that  Mr.  Lacy 
by  his  Tvill  of  17^6  made  a  different  difpofition  from  the  dil- 
pofitioh  in  his  will  of  1748,  but  in  wliat  particulars  is  unknown 
to  the  jurors ;  however  it  is  clear  the  firll  and  fecond  wiU  are 
different:  the  defendant  had  accefs  to  the  firft  will^  therefore  (he 
muft  have  had  accefs  to  the  laft,  and  ought  to  produce  it,  as  fliQ 
claims  under  the  teftator's  Iqfl  will^  or  the  heir,  whofe  title  to  the 
fee-fimple  is  clear,  muft  have  the  land ;  the  jury  have  found  that 
the  latter  will  was  executed  in  the  prefence  of  three  fubfcribine 

.  witnefles,  therefore  it  may  fairly  be  prefumed  it  was  a  deviie 
of  land ;  and  being  found  to  be  different  from,  is  a  revocation 
of  the  former. 

Lord  Chief  Juftice  De  Grey — After  fo  full  argument  of  thi$ 
cafe,  I  fliall  Ihortly  point  out  the  ground  of  my  opinion. 

The  firft  thing  that  occurs  upon  this  record  is,  that  the  heir 
has  an  original  title  to  the  eftate  of  her  anceftor,  who  is  the 
teftator;  the  devifee  claims  a  derivative  title  under  him,  but  that 
title  will  not  be  good  and  fufticient  if  it  was  not  intended  by 
the  teftator  at  the  time  of  his  death;  when  a  man  hath  once 
declared  properly  what  his  mind  is,  as  to  the  difpofition  of  his 
lands,  upon  doing  that^  he  is  prefumed  to  continue  of  the  fame 
mind  till  his  death,  unlefs  the-  contrary  appears;  the  fame 
prefumption  will  ftand  upon  a  fecond  will  or  declaration  of  his 
mind  properly. 

Another  thing — As  a  man  may  make  his  will gradatim,  and 
hy  different  inftruments,  fo  he  may  revoke  it  partly  or  totally  ; 
all  the  inftruments,  when  comparea  with  each  other,  may  either 
J)e  confiftent,  ftand  all  together  and  conftitute  one  will,  or  the 
latter  may  partly  or  wholly  revoke  the  former ;  a  codicil  is  pre* 
filmed  to  confirm  a  wills  the  proper  inftrument  to  revoke  a  wiU 
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is  another  fubfequent  mUf  but  if  two  wiUs  arc  conTiilent,  of 
mayftanci  together,  they  ought  to  Sand  together,  as  in  the  cafe 
of  Cro.  Eliz.  721.  Coward  verfus  Marjhal,  where  the  latter  uill 
(lid  not  revoke  the  forjner,  but  might  well  (land  with  it. 

In  the  cafe  of  Jlitchins  verfus  Bajfctt,  the  court  of  King's 
Bench,  at  firft,  had  great  doubt  whether  a  fecond  itiill  withoat 
looking  into  the  contents  thereof,  would  not  revoke  the  fiifl 
xaiU\  but  at  length  it  was  determined  in  thai  court,  and  uiti* 
mately  in  the  Houfe  of  Lords,  that  it  would  not  revoke  the  firft 
IvilL  Thus  I  take  the  law  to  ftand  at  prefent ;  although  this  be 
fo,  yet  when  the  contents  of  a  fecond  mil  are  fo  far  found  as  io 
the  prefent  cafe,  I  am  convinced  that  this  vnU  of  1748  is  doc 
the  lad  will  of  the  teftatpr. 

Suppofe  the  will  of  ly^d  had  almoft  been  totally  deflroyed  by 
rats  or  vermin,  and  only  thefe  few  words  of  the  tefiator's  own 
hand-writing  had  remained  legible,  viz.  this  is  my  lafl  will  cfmj 
fjlaie^  and  evidence  had  been  given  to  a  jury  that  the  a*?// once 
exiftcd  entirely,  that  it  was  properly  attefted  by  three  witneffes, 
and  that  the  difpofition  therein  was  different  from  the  will  m 
1748,  I  think  It  would  have  been  fufiicient  evidence,  that  this 
was  a  revocation  thereof.  So  fuppofe  the  whole  of  a  fubfequent 
will  \\'3ls  deflroyed  except  only  tne  beginning  thereof  in  tbcfc 
words,  viz.  "  As  to  all  my  ejlate  I  give,'*  and  the  ending  with 
the  tcftator's  name,  \iih  would  be  evidence  of  a  total  revocation 
of  a  former  will  of  a  teftator,  and  that  he  meant  a  new  difpofi- 
tion of  his  eftate  thereby,  and  whoever  claims  under  his  Jaft 
will,  muft  fliew  that  this  fubfequent  zvill  once  exiftcd,  and  that 
the  teftator  thereby  dcvifcd  his  eftate  to  fucli  perfon  claiming 
under  the  teftator's  la/l  wilL — So  fuppofe  thus*  much  of  Mr. 
Ixicys  will  of  1756  had  appeared  and  been  found,  viz,  ••  I  John 
"  Lacy  have  given  my  eftate  by  my  wnll  in  1748  to  Frances 
'*  Harwood,  but  r.ow  I  intend  to  give  my  eftate  differently" 
and  all  but  tlmfe  words  had  been  deftroyed,  this  would  have 
been  a  revocation,  and  tlie  devifce  could  not  have  taken  under 
the  firft  n;ill. 

It  is  found  by  the  fpccial  vcrdlQ  that  Mr,  Lacy's  eftate,  aad 
tlie  fbte  and  circumftances  of  his  kindred  and  family  were  the 
fame  in  1756  as  in  1748  nearly  ;  that  the  defendant  Mrs.  Bar- 
wood  is  no  relation  to  him  «^  all. 

Another  thing — Mr.  Lacy  made  and  duly  publiQicd  his  offff  of 
J  756,  in  the  prefencc  of  three  fubfcribing  witneffes  who  duly 
attefted  the  fame,  fo  that  one  cannot  get  it  out  of  one's  mind 
that  this  was  a  ztnll  of  his  lands;  and  it  is  found  tiiat  he  thereby 
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intended  to  make  a  Sfftrent  difpofition  thereof;  we  know  his 
former  intention  was  changed  as  to  the  difpofition  of  his  eftate, 
but  in  what  particulars  we  do  not  know ;  the  defendant  claims 
under  the  laft  xmll^  the  laft  will  is  found  to  be  made  in  the  year 
^7565  therefore  it  is  incumbent  on  her  to  produce  and  mew 
it,,  and  that  fhe  has  a  title  under  it,  and  was  the  laft  objeft  of 
the  teftator's  benevolence;  and  then  if  it  will  ftand  with  the 
former,  {he  will  take ;  fhe  muft  (hew  the  laft  will  becaufe  fhfc 
claims  under  a  derivative  title,  under  Mr.  Lacys  laft  will. 

If  we  eftablifh  the  willoi  1748  we  muft  prefume  that  the  laft 
inftrument  of  ij^6  did  not  at  all  afTefl  the  teftator's  real  eftate; 
fomcthing  or  other  muft  be  prefumed,  or  the  defendant  cannot 
take  under  Mr.  Lacy*s  laft  will^  but  there  ftiall  be  no  prefumption 
againft  the  heir  at  law. 

Suppofe  a  man  makes  two  zvills  without  any  date^  and  by  one 
he  gives  his  lands  to  A.  and  by  the  other  he  gives  the  fame 
lands  to  B.  neither  of  them  Ihall  take,  but  the  lands  fliall  dc. 
fccnd  to  the  heir,  although  the  teftator's  intention  is  moft  clear 
againft  the  heir,  and  that  either  A»  or  B»  fhould  have  the 
lands. 

The  laft  rwV/ being  found  to  be  different  from  the  former,  is 
a  revocation  thereot  until  you  compare  them,  and  fee  that  they 
can  ftand  together,  in  this  cafe  efpecially  where  the  jury  have  found 
that  Mrs.  Harwood  hath  not  deftroved  the  laft  ;  if  the  jury  had 
found  that  Ihe  deftroyed  the  latter,  (the  contents  being  unknown^ 
it  would  have  been  prefumed  againft  her;  ,the  heir  at  law  mutt 
ta^ke  the  land  becaufe  it  is  not  eft'eflually  difpofed  of:  the  heir  at 
law  is  never  called  upon  to  produce  the  zuill  of  his  anceftor ; 
but  it  would  have  been  incumbent  upon  a*devifee  under  the  will 
of  1748,  in  pleading,  to  have  fliewii  that  the  fecond  will  would 
ftand  with  the  forrocr. 

The  jury  fay  that  they  do  not  find  that  the  tcftator  cancelled 
his  will  of  1 7^6,  whereby  it  appears  he  intended  to  make  a  dif^ 
fermt  difpofition  ;  and  wc  muft  take  it,  that  fuch  his  intejition 
continued  until  his  death. 

There  are  in  the  books  many  cafes  of  revocations  of  ztnlls^  not 
mentioned  in  the  JlatuU  oijrayxis,  2gChr.  2.  caj^.  3.  the  6th 
Je3.  whereof  runs  thus,  wz.  **  No  devife  in  writing  of  lands, 
•*  6?f.  or  any  caufe  thereof  (hair  be  revocable  otherwife  than 
••  by  foihe  other  will  or  codicil  in  writing,  or  other  writing  de- 
••  claring  the  fame,  or  by  burning,  cancelling,  tearing  or  obli- 
••  terating  the  fame  by  tne  teftator  himfelf,  or  in  his  prefence, 
••  or  by  his  direttions  and  confcnt ;  but  all  devifes  and  bequefts 
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f'  of  lands  (hall  remain  and  continue  in  force  until  the  fame 
*'  be  burnt,  cancelled,  torn,  or  obliterated  by  the  teibtor,  or  bis 
*•  dire6lions,  in  manner  aforefaid,  or  unlefs  the  fame  be  altered 
**  by  fome  other  will  or  codicil  in  writing,  or  other  writing  of 
•*  the  devifor ;  figned  in  the  prefence  of  three  or  four  witnefles 
••  declaring  the  fame;  any  iormer  law  or  ufage  to  the  contrary 

"  notwithftanding." A  man  makes  his  xvill  of  lands  and 

afterwards  makes  a  bargain  and  fale  without  inrolment,  or  a  feoff- 
ment without  livery,  or  a  fettlement  upon  an  intended  marriage 
which  never  takes  effcft,  or  marries  a  woman  without  makiDg 
any  fettlement,  thefe  arc  all  t6tal  revocations  of  his  mil:  or  if 
a  woman  m^kes  her  tvill  and  afterwards  marries,  this  is  a  re. 
vocation,  although  (he  furvives  her  hu(band;  a  mortgage  is  a 
revocation  ^r^  tanto:  thefe  are  all  held  to  be  revocations  though 
not  mentioned  in  thejfaiut£  of  frauds^  and  the  cafe  now  before 
lis  feems  to  me  not  to  be  a  revocation  within  ihatJiatiiU:  but 
however  that  be,  the  jury  having  found  th^  Mr.  Lacy  duly 
made  a  latter  will  in  1756  (different  from  the  former),  aiui 
having  tound  that  it  is  cancelled  or  deftroyed,  it  ftill  exiib,  and 
whatever  are  the  contents  thereof,  it  is  that  under  which  Mr, 
Harwo'od  mufl  claim.  I  <|m  therefore  of  opinion  th^t  judgmen; 
muft  be  entered  for  the  plaintiff. 

•  But  a  writ         _    ,  -       1     ^  /         /r 

of  error  being      Judgment  tor  the  ^pla\ut\Jf\ 

brought  in 

the  King*i  Bench,  thmt  court  vnanimoufly  reverfed  thn  judgment ;  and  a  W'itof  errqr  bebghroog^ 
in  parliament,  the  Houfe  of  Lords,  9th  May  1775,  (upon  hearing  the  opinion  of  the  BarMsofthi 
Exibtqutr^  in  iavour  of  the  judgmrnt  of  the  coprtof  Kmf^i  bench)  affirmed  the  jadgmeat  of  <i« 
court}  fo  that  there  ytzs  finally  judgment  for  the  dtftmdanu    %  Black.  Rep.  937. 

a  Black.  Rep.  Goodtitlc,  on  the  demifc  of  Alexander  Newman,  v$rjux 
^3**  Martha  Newman,  widow.     C.  B. 

Ke^*^e  PJEGTMENT  of  lands  in  the  county  of  MddUfex,  tried 
and  receKing  ^^^  7^^  of  May  1773,  whcu  a  vcrJitl  was  found  for  tht 

renti  of  three  plaintiff,  fubjeft  to  the  opinion  of  this  court  on  the  following 
othen  by  his  ^afe  referved,  which  ftates  that, 

mother  u 

guardian,  ii  a  fufficient  feifin  by  a  poAhumous  fon,  who  died  at  five  weeks oldy  to  bar  the  defccBttobil 

Liters  of  the  balf.bl(x)d  and  convey  it  to  a  collateral  heir.j 

The  cafe.  Alexander  Newman^  the  late  hu(band  of  the  defendant  Martka 

Newman^  was  the  purchafer  in  fee  of  the  premifcs  in  queftioii» 
in  the  plaintiff's  declaration  in  ejeflment  mentioned,  which 
confiff  of  the  four  freehold  meffuages  or  tenements  of  inherit 
ance  herein-after  particularly  mentioned,  viz. 

ift.  A  meffuage  late  in  the  tenure  of  Andrews. 
7.d.  Another  late  in  the  tenure  of  Mr.  heer. 
3^.  Another  late  in  the  tenure  of  C^i. 

4M, 
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4M.  And  another  late  in  the  tenure  of  Tndwdy. 

T\izi  Alexander  Newman  the  jpiirchafer  had. two  wives,  and 
fiad  iffue  b)^  his  firft  wife  two  daughters^  who  were  both  living 
at  the  death  of  their  father,  \irho  died  feifed  on  the  fourth  day  of 
7une  1760,  leaving  the  defendant  Martha  Newman  his  widow, 
Kis  fecond  wife  enJUnt  with  a  fon,  who  was  born  fix  weeks  after 
ihe  death  of  the  faid  Alexander  Newman  the  father,  'and  wa^ 
baptized  by  the  name  of  Alexander^  and  lived  five  weeks  and 
three  days,  and  thien  died. 

And  that  the  leflbr  of  the  plaintiff  is  the  heir  at  law  of  the 
3aid  Alexander  New  tndn  ihe  infant  fon. 

That  with  relbeft  to  the  firft  of  the  faid  meffuages  late  in  the  . 
occupation  of  Andrews^  the  fame  was  in  the  occupation  of  the 
faid  Alexander  Newman  the  piirchafer  who  died  in  the  poffeflioii 
thereof,  and  after  his  death,  the  fame  continued  in  the  poITeflion 
of  the  faid  defendant  Martha  his  widows  and  of  the  two  daUgh* 
iers  of  the  faid  Alexander  her  hujiband  who  refided  with  her,  and 
were  both  under  age  at  the  tinie  oi  their  father's  death,  but  are 
fince  married.  And  the  faid  infant  fon  was  alfo  born  in  the  fame 
houfe,  and  died  therein. 

2flf.  As  to  the  fecond  of  the  faid  meffuages  in  the  occupation 
t)f  Mr.  Beer,  the  faid  Mr.  Beer  lived  therein  at  the  time  of  the 
death  of  the  (aid  Alexander  Naomdn^  and  ha)  continued  in  pof- 
feflion  thercoif  ever  fince,  as  tenant  from  year  to  year,  and  his 
rent  payable  quarterly ;  arid  he  paid  to  the  defendant  the  widow 
of  the  laid  Alexander  Newman,  the  quarter's  rent  ivhich  accrued 
due  riext  after  the  death  of  the  (aid  Alexander  her  hufband; 
and  has  cOnftantly  paid  his  rent  from  tliat  time  to  the  faid 
defendant; 

3^.  As  to  the  third  meffuage  in  the  occupation  of  the  faid 
iOlacA;  the  faid  Qack  was  in  the  poffeffion  thereof  when  the 
faid  Alexander  Newman  died,  and  hired  the  fame  by  the  week^ 
and  paid  fome  rent  to  the  defendant  the  widow,  after  the  death 
of  the  faid  Alexander  the  father,  before  the  birth  of  the  fon^  and 
duriiig  his  life-time^  and  fome  further  rent  after  hi^  deatli. 

4/A.  As  to  the  fourth  ihcffuage  in  the  occupation  of  the  faid 
Tredway,  the  faid  Tredway  was  in  poffeffion  thereof  when  the  faid 
Alexander  Newman  diedj  and  continued  in  poffeffion  two  mouthy 
afterwards,  and  paid  rent  to  the  defendant  the  widow  by  weekly 
payments,  fome  of  which  was  paid  before  the  birth  of  the /&«, 
and  fome  paid  afterwards  during  his  life,  and  the  houfe  has  been 
fince  inhabited  by  different  tenants. 

t  L  3  The 
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The  qucftion  for  the  opinion  of  the  court  is,  whetheir,  under 
thefe  circumflances,  the  plaintiff  is  intitled  to  recover  in  this 
cjeftment  any  and  what  part  of  the  above-mentioned  premifes? 

This  cafe  was  well  argued  at  the  bar  in  Trinity  term  lafl  by 
Serjeant  IValker  for  the  plaintiff,  and  Serjeant  (Slynn  for  tlic 
defendant ;  and  in  Michaelmas  term  laft  by  Serjeant  Burland  for 
the  plaintiff,  and  Serjeant  Hill  for  the  defendant. 

S*ijeantWat.      It  was  argued  for  the  plaintiff,  that  the  infant  poilhumous 
^tt'MiTntnvf  jjjj^  jjgj  loji  aElually  fdfti  in  Ju  by  defcent   of  tlie  premifcs 
^""     •        in  queftion  ;  that  uporf  the  death  of  the  father  the  premifesde- 
fcended  to  his  two  daughters  by  the  firft  vtnUr^  who,  together 
with  the  mother  being  enfitnt  with  a  fon,  were  then  in  rightful 
poffeffion ;  that  upon  the  birth  of  the  fon,  fix  weeks  afterwards, 
t!ie  eftate  of  the  daughters  was'divefted  out  of  tbem,  and  the 
mother  then  became  and  was  guardian  infocagc  to  her  fon,  and 
that  her  poffeffion,  and  receivmgthe  rents  and  profits  as  ilatedin 
the  cafe,  was  the  aflual  poffeflion  w[iA  fafin   of  the   fon,  and 
will  carry  the  defcent  of  the  premifes  to  the  leffor  oi  the  plain- 
tiff, who  is  his  heir  at  law.     i  ItiJI,  ii.  ^.  Bro,  Dtfceni^pL  58. 
DoB,  and  Studi    Whitcombt  verfus  Mliitcombe^  Preced.  in  Cane. 
280.  where  the  aitry  of  the  mother  as  guardian  in  Jo  cage  to  her 
infant  fon  (hall  gain  a  poffeffiofratris.     The  poffeffion  of  a  leffcc 
for  years  is   the  poflemon  of  him  who  has  the  freehold;  the 
leffor  of  the  plaintiff  as  heir  at  law  ^o  the  infant    fon,  who  by 
his  guardian  [his  mother]  \>ras  laft  adually  feifed  of  the  frec- 
hoider,^^'       hold,  has  a  good  title  to  recover  :  and  Co,  litt.  15,  treating  of 
fed  41.  S.  P.  the  doftrine  of  p(]}j\lfio  Jratris^  and  3  Rip.  41,  42.     RaUbffes 

^^"c^p        ^^  make  this  clear  beyond  a  doubt. A  copyholder  in  fee 

i3*Vmer,       ^X  licence  makes  a  leafe  for  years,  the  leffee  entei-s,  the  copy- 
512.  holder  having  iffue  a  fon  and  daughter  by  one  venUr,  and  a  (on 

by  another,  dies;  the  eldefl  fon  dies  before  admittance;  it  was 
adjudged  that  the  land  fhall  dcfcend  to  the  daughter  of  the 
whole  blood  ;  that  the  defcent  of  copyholds  of  inheritance  (hall 
be  dirKtled  accordinj^  to  the  maxims  and  rules  of  the  common 
law.  4  i?f/>.  21.  Moore  12^.  pi.  2^2.  In  the  piefent  cafe  the 
infant  ion  was  in  poiFcifion  as  much  as  it  is  poffible  for  an  intuit 
to  be,  for  he  was  born,  lived  and  died  in  one  of  the  meffuagcs 
in  queftion  ;  which  undoubtedly  gives  a  title  to  the  heir  of  uic 

whole  blood ^l^he  law  will  prefumc  that  the  mother  entered 

rightfully  as  guardian  to  her  inlant  fon,  and  not  wrongfully. 

Serjeant  F^r  the  defendant  it  was  argued — That  ptjftjjio  frairis,  is  t 

Glynn  la        very  rigid  rule  and  principle  of  law,  which  ought  not  to  bc.cx-- 

Tim.  uim     tended,  but  conftrued  iis  favourable  as  may  be  in  behalf  of  the 

daughters  in  the  prefent  cafe,  who  arc  clearly  heirs  to  their 

father 
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father  the  purchafer  in  fee^  the  infant  fon  being  dead  without 
iiTiie. 

That,  to  make  a  poj^e/fiofrairis^  ihtrt  ought  to  be  an  aBiial 
feijiny  that  a  poflible,  conftruaive^7/&t  in  laWy  is  not  fufficient 
to  take  the  eftate  from  the  daughters,  and  that  the  infant  foa 
was  never  aMually  feifed*.  It  is  not  found  or  ftated  in  the  cafe^ 
that  his  mother  entered  as  his  guardian,  but  that  (he  and  the  two 
daughters  of  her  hufband  continued  in  the  poffeflfion  from  the 
lime  of  his  deaths  and  that  fix  weeks  after  his  death  the  fon  was 
bom,  and  died  in  the  fame  houfe ;  that  this  was  a  continuance 
of  the  old  eftate  in  herfelf  and  the  daughters,  or  in  the  daugh^ 
tcrs  only,  for  the  law  will  adjudge  the  poffeffion  in  thcfc  who 
had  lawful  right  to  have  poneflton*  [namely]  the  daughters- — 
That  the  court  cannot  determine  upon  the  fa£ls  (tated  in  the 
cafe,  whether  the  mother  was  in  poffeffion  as  guardian  to  her 
fon,  or  how  otherwife ;  (he  had  a  riffht  to  have  her  quarentine\ 
{viz,)  to  continue  in  her  late  hufbanas  capital  meffuage  for  forty- 
days  after  his  deceafe,  flie  does  continue,  and  at  the  end  of  thd 
forty  days  the  daughters  are  there  to  take  pofleflion. — ^That  it 
does  not  appear  by  any  aft  ftatcd  in  the  cale  whether  (he .  con- 
tinued in  poffeffion  ^s  guardian  to  her  infant  fon,  or  a&  a  tre/^ 
pajfery  or  for  her  quarentiney  in  order  to  have  her  dower^  which 
(he  could  not  have  without  it*s  being  affigned  to  hen 

Gotild  Juftice— If  dower  be  not  affignfed  to  her  within  forty 
days,  may  (he  not  continue  unti!  it  be  affigned  to  her  ?  I  think 
the  court  would  not  turn  her  out. until  dower  was  alfigned 
to  her* 

Counfel  for  the  defendant— It  muft  be  admitted  that  the  heir 
has  no  right  to  turn  her  out  before  dower  be  affigned  to  hen 

But  the  court  is  now  upon  tfie  cohftruftion  of  a  hard  and 
feverc  law,  which  is  not  to  be  favoured;  will  the  court  then  fay 
that  the  mother  held  the  lands  as  guardian  to  her  fon,  when  (he 
mi^ht  be  in  poffeffion  and  hold  tfie  fame  in  fome  other  way* 
or  under  fome  other  right,  or  pretended  right,  for  any  thing 

that  appears  to  the  court  by  the  (bte  of  the  cafe  ? Upon  the 

death  of  the  father,  the  Ikw  did  caft  the  defcent  in  fee  upon 
the  daughters,  who  being  in  poffeffion  were  aSually  feifed :  if 
the  daughters  were  aSfually  ftifed  of  the  freehold,  thatjeijin  of 
the  freehold  could  not  be  diveftcd  out  of  them  by  the  birth  of 
a  pofthumous  fon,  without  an  aSual  entry  and  claim,  for  ^fej/in 
in  law  will  not  be  fufficient  in  this  cafe  to  carry  the  eftate  to 

thtf  lei|br  of  the  plaintiff. Thefei/in  of  the  daughters  i^affuat ' 

^nd  in  fail  ^  but  the fifn  of  the  inUm  was^only  afeijln  in  law  at 

J.  L  4  ^  mpft: 
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mod ;  the  right  was  in  the  fon,  but  the  oBualfrukold  anifdfii 
is  in  the  daughters ;  fo  the  lefTor  of  the  plaintiff  cannoi  re- 
cover, the  fon  never  having  been  a&uallyjajed. 

in  brealdng        Ctf  ttA/ Juftice — I  do  not  mean  to  give  any  opinion  at  prefent ; 

S^SSmu-*^^  queftion  is,  whether  the  pofthumous  (on  died  laft  odMolh 

wDitnt\tiTt\xuJiifid  in  fee  of  the  premifes  in  queftion?     I  uke  it  that  a^/^ 

uraiUft.       in  law  is  not  a  {nSici^ni  polfMofratris  :  if  a  man  is  feifol  in 

fee-fimple,  and  hath  iflue  ^  fon  and  daughter  by  ope  venter^  and 

a  fon  by  another  venter^  and  dies,  and  the  eldeft  fon  enters  and 

dies  without  iffue,  the  daughter  (hall  have  the  land,  and  not  the 

younger  fon,  yet  the  younger  fon  is  heir  to  his  father,  but  not 

to  his  brother;  but  if  the  elder  fon  doth  not  enter  into  the  land 

after  the  death  of  his  father,  but  die  before  any  entry  made  b? 

him,  then  the  younger  brother  may  enter  and  (hall  have  the  laod» 

as  heir  to  his  haher;  but  where  the  eldeft  fon  in  the  cafe  afore* 

faid  enters  after  the  death  of  his  father  and  hathpojfeffion^  there 

the  (ifier  (hall  have  the  land,  htczMkpo/feJJiofratns  defeodojvm^ 

.      piid  fadtfororem  ejfe  haredem.   Liii.  lea.  8.    If  the  elder  fon 

die  before  he  hatli  entered,  I  apprehend  the  younger  brother 

takes  no  notice  of.  his  elder  brother,  but  makes  himfelf  heir  to 

fais  father. 

Lord  Coke  well  obfcr\'es  that  almoft  every  word  of  this^^ftM 
of  Littleton  is  operative  and  material ;  that  the  brother  muft  be 
in  a^ual pojfeffion^  or  his  fifter  cannot  inherit ;  there  muft  be  an 
ad  done  oy  him  to  gain  pofle(fion,  in  order  to  make  her  his 
heir,  (he  miift  be  hares  facia:  thp*e  muft  be  an  adual  entry  by 
her  brother,  or  by  hxs  guardian  in  chivalry  or  infocage^  to  make 
her  his  heir. 

The  father  dies  in  one  of  the  houfes  In  queftion,  leaving  hil 
\vife  enfient  in  pofTeflion  of  all  the  premifes  in  queftion,  (he  be- 
ing intitled  to  quarentine^  might  be  nolding  the  premifes  by  waj^ 
of  compulfion  to  have  her  dower  alTigned  to  her;  but  there  ii 
no  Ta£l  ftated  in  this  cafe  to  (hew  in  what  way  (he  claimed  to 
keep  poflTcfTion  and  uke  the  rents  and  pro(its,  whether  to  compel 
a(rignment  of  power,  or  to  maintain  her  fon  and  the  daughten 
of  her  late  hu(band,  or  as  guardian  infocage  to  her  foui  for  (bs 
being  the  next  of  blood  to  whom  the  inheritance  cannot  dc* 
fcend,  was  his  \z^{\A  guardian  infocage.  Co.  htt,  88.  a.  I  fay» 
nothing  of  this  appears  to  the  court  ;  which  will  hardly  inclint 
^     to  favour  ^  pojfejjio  Jratris  in  this  cafe. 

The  birth  of  the  fon  in  one  of  the  houfes  was  a(^cidental,. 
Which  feems  to  me  not  fuffiqient  to.  give  him  aSucd  feifin  \  I 
think,  as  at  prefent  advifed^  it  ought  to  appear  to  the  court 
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that  there  was  an  exprefs  entry  by  guardian^  and  that  we  cannot 
make  any  intendment  upon  luch  a  cafe  as  this. 

Blackftanc  ]mK\qq — ^This  is  a  very  nice  and  difficult  queilion« 
upon  which  I  fhall  give  no  opinion  at  prefent.  It  does  not  appear 
that  the  mother  entered  as  claiming  dower ^  or  as  guardian  to  her 
fon;  her  keeping  in  poffeflion  feems  merely  accidental,  then  a 
fon  is  bom,  the  whole  is  cafual,  and  this  law  of  pojfejfio  fratrii^ 
&c.  is  a  very  hard  law. 

Nares  Juftice — ^There  are  fome  cafes  which  have  jiot  been 
cited,  and  I  (hould  be  glad  to  have  fome  of  the  difficulties  (ap- 
pearing to  me  in  this  cafe)  removed,  for  one  would  be  forry  to 
oe  obliged  to  give  judgment  a^ainft  the  daughters,  and  take  Ixook 
them  the  eftate  which  was  their  father's.  Whether  the  fon  was 
oQualty  Jetfed  or  not  is  the  queilion ;  it  is  not  ftated  with  what 
view  the  mother  entered,   (he  is   not  related  in  blood  to  the 

daughters. My  Brother  Gould  has  faid  (he  might  be  holding 

the  premifes  as  compulfary  to  have  her  dowtr  afTigned;  but  how 
can  her  poffeffion  be  confidered  as  compulfary  upon  an  infant  of 
five  weeks  old,  who  could  not  poffibly  affign  net  dower?  Nature 
muft,  and  will  prefume  that  (he  was  in  and  kept  po(fe(fion  for 
the  benefit  of  her  fon;  I  defire  to  have  this  matter  well  con- 
fidered. 

Serjeant  Burland  for  the  plaintiff— The  lefTor  of  the  plaintiff  In  Mlclnd* 
IS  heir  at  law  to  Alexander  Newman  the  infant  fon  and  heir  of  voAtamiA, 
the  purchafer  of  the  premifes  in  queftion  who  died  feifed  in  fee, 
and  the  queftion  is,  wnether  pojfejjio fratris  (hall  take  place  ?  lam 
to  contend  that  it  (hall. 

It  IS  determined  that  it  is  not  neceffary  that  the  heir  (hould  be 
oBualiy  feifed:  that  the  poffeffion  of  tenant  for  years  is  the  pof- 
feflion of  the  reverfioner ;  for  if  the  father  maketh  a  leafe  for 
years  and  the  leffee  entereth  and  dieth,  the  eldeft  fon  dieth  during 
the  term  before  entry  or  receipt  of  rent,  the  younger  fon  of  the 
half  blood  (hall  not  inherit,  but  the  fifler;  becaufe  the  poffe(Eon 
of  the  leffee  for  years  is  the  poffeffion  of  the  eldeft  fon,  fo  as  he 
x%  aQually  faftd  oi  the  fee-fimple.  Co.  Utt.  15.  a.  The  pof- 
feffion ot  the  leffee  for  years  maketh  the  aftual  freehold  in  the 

ddeft  (on.  Co.  Ltt.  243.  a, And  it  is  the  fame  thing  whether 

the  leffee  be  tenant  from  week  to  week,  or  from  year  to  yearj 
or  for  half  a  year,  or  for  years,  ftill  the  poffeffion  of  the  leffee 

is  the  a£iual  poffeffion  of  him  who  has  the  inheritance- The 

fame  law  is  laid  down  with  refpeft  to  copyholds  of  inheritance. 
A  Rep.  21*  Moore  124.  pi.  272. In  the  prefent  cafe  the  in- 
fant fon  was  in  a61ual  poffe(fion  as  much  as  an  infant  poflibly 

could 
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could  be,  for  he  was  born  and  lived  during  his  whole  life  in  one 
of  the  houfes. 

But  this  is  not  the  whole  ftrength  of  the  plaintiff's  cafe;  for 
the  mother,  who  was  neareft  in  blood  (and  could  not  inherit)  to 
her  fon,  his  guardian  by  law,  was  in  pofTeiOon  during  his  whole 
life;  fo  that  affuming  this  propofition  to  be  true  (which  cannot 
well  be  denied)  that  ihe  yi2&  guardian  in  focage^  her  enlry  is  the 
entry  of  the  heir,  her  infant  fon.  3  Rep,  40,  41,  42.  1  hjl, 
15.  Co.  Copy  holder  y  fiS.  /^i,  Dier  tgi,  292.  fvAi icombe  vcrius 
Whiicombc',  Preced.  in  Canc\  280.  14  Viner  512.  Stirling  verfus 
Penlington^  before  Lord  Hardwicke^  determined  that  the  mother 
receiving  rents  for  her  infant  daughter  was  confidered  as 
guardian  in  foe  age  at  law,  and  much  fironger  in  equity ;  this  laft 
cafe  proves  that  where  the  mother  enters  generally,  and  receives 
rents  for  an  infant  daughter,  (he  fhall  be  confidered  as  guarSan 
infocage.  So  in  the  cafe  at  bar  the  law  will  prefume  that  the 
mother  entered  rightfully  in  behalf  of,  and  u  guardian  to  hss 
infant  fon,  and  not  wrongfully. 

It  was  obje£led  upon  the  former  argument  that  the  mother 
might  enter  as  for  her  quarentine:  in  anfwer  to  tkat^  the  forty 
days  were  expired  before  the  birth  of  the  fon ;  there  is  another 
anfwer,  viz,  (he  was  only  intitled  to  continue  in  the  capital 
meffuage,  and  had  no  right  to  enter  into  any  other  part  of  the 
premifes ;  befides,  a  widow  cannot  enter  for  her  dower  before  it 
be  afligned  to  her;  flie  mud  bring  her  writ  of  dower  ^  but  in 
this  cafe  there  was  no  perfon  to  affign  to  her  dower ^  but  herfelf ; 
fo  it  muft  be  taken  that  (he  entered  generally  and  rightfully  ai 
guardian  in  behalf  of  her  fon.  8  '^2-  //•  6.  Bro.  Defcent.pl.  19. 
Nota  [fays  Brooke']  that  the  feifin  of  the  guardian  makes  the  heir 
of  the  infant  of  the  whole  blood  to  be  the  heir,  and  the  fAtt  of 
the  half  blood  was  thereby  barred ;  this  is  a  clear  cafe  for  tbe 
heir  of  the  whole  blood,  ana  that  wardjldp  cannot  alter  the  com* 
mon  law. 

Lord  Chief  Juftice  De  Grey — If  the  law  be  fo,  we  cannot  de^^ 
termineto  the  contrary,  upon. inconvenience,  or  the  hardlhip of 
the  law. 

In  Michael-        Serjeant  Hill  for  the  defendant — If  the  court  ihall  deterroiac 

nat  term        j^  favour  of  the  plaintiff  in  this  cafe,  I  humbly  conceive  thqr 

H    w.  J.     ^jij  g^  further  to  fupport  a  poffeffio  fratris  than  any  court  \m 

yet  gone;  the  queftion  is,  whether  the  infant  fon  wb^  aShud(jf 

feifui;    for    whoever   claims  as   heir   by    defcent  muftniikc 

himfelf  heir  of  the  whole  blood  to  the  perfou-  laft  aOMtBf 

fiifed.- 

Thii 
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This  queftion  depends  upon,  and  muft  be  determined  by  dif- 
tinffuifliing  between  an  actual  ftijin  in  dcedy  and  a  JiJfin  in  law* 
When  a  man  dies  feifed,  the  law  cafts  upon,  or  gives  the  heir  a 
lauful Jtijin^  but  to  give  the  lieir  an  aSual  fdfiny  there  muft  be 
fome  afl  done,  to  obtain  fuch  adual  Jafin^  he  muft  either  enter  i 

in  per/on^  if  he  lawfully  can  or  may,  or  (if  an  infant]   by  his 
guardian. 

There  are  four  houfes ;  in  one  of  them  the  father,  mother  and 
two  daughters  dwelt  all  together;  for  two  others  of  them,  the 
tenants  paid  rent  weekly,  their  tenure  was  from  week  to  week; 
the  other  was  held  by  the  tenant  from  year  to  year,  under  a  rent 
payable  quarterly.  The  premifes  being  in  this  fituation,  the. 
father  died  leaving  his  wife  enftent  of  a  ion;  and  before  he  was 
born  (he  received  rent  from  the  tenants  of  two  of  the  hpufes 
which  was  payable  weekly;  but  (he  could  not  receive  it  as 
guardian  to  her  fon  before  his  birth,  (he  could  only  receive  it 
as  a  djjfdfor  or  an  abator^  it  could  not  po(ribly  be  by  a  rightful 
receipt,  (he  was  a  mere  ftrangcr  to  the  daughters  by  her  huf- 
band's  former  wife;  (he  gained  the  freehold  by  DissEism*  or  by 
abatement,  which  could' not  be  divefted  out  of  her  by  the  birth  of 
the  pofthumous  fon,  therefore  he  was  never  aSuaUyJafed. 

If  the  fon  had  been  born  in  the  life-time  of  his  father,  and 
the  mother  left  in  pofTedion  and  receipt  of  the  rents,  (he  might 
then  have  been  confidered  as  guardian  to  the  fon;  for  in  that 
cafe  the  defcent  would  have  been  immediately  to  him,  and  not 
'  to  the  daughters ;.  but  as  the  fon  was  pofthumous,  and  the  mother 
had  entered  before  his  birth,  and  diflfeifcd  the  daughters  (as  I 
apprehend)  by  receipt  of  the  rents,  (he  not  declaring  with  what 
intention  or  by  what  right  or  authority  (he  entered,  how  can 
the  court  fay  that  (he  entered  rightfully  as  guardian  to  her  fon  ? 
The  cafe  ftated  being  totally  filcnt  as  to  that  matter.  It  ought  to 
appear  to  the  court  by  fome  acl  that  (he  entered  in  behalf  of  her 
fon  animo  damandi  as  liis  guardian,  6  Mod,  44.  cafual,  accidental 
cptry  will  not  be  fuflBcient  to  make  ^.pojfejjiojratns. 

As  to  the  houfe  which  was  held  by  Bur  from  year  to  year,  it 
appears  by  the  cafe  that  he  paid  to  tlie  widow  the  quarter's  rent 
which  accrued  due  next  after  her  hu(band*s  death,  but  whether 
that  was  before  the  birth  of  the  fon  does  not  appear;  of  this 
u/icertainty  I  have  a  right  to  take  advantage  (as  being  in  pof- 
fe{rion)  and  to  fay  that  Ihe  received  the  rent  for  the  ul'e  of  the 
daughters ;  for  if  one  receives  my  rent,  it  is  at  my  eleftion  if  I  will 
charge  him  with  a  dijfeifm  by  bringing  an  ajjize  or  other  aSion, 
or  have  an  account,  Cro.  Car.  303.  Litt.  fetl^  588,  589.  So  in 
this  cafe  it  was  in  the  eleiiion  of  the  two  daughters  to  have 

1  brought 
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brought  an  a/^ze  againft  the  mother,  or  an  a6lion  for  money  re- 
ceived for  their  ufe.  When  the  daughters  came  of  age  it  wai 
their  intcreft  to  elecl,  that  the  mother  fhould  be  in  of  the  free- 
hold as  a  dJfafoT  or  an  abator^  for  if  the  freehold  had  been  iVt 
the  daughters  at  the  time  of  the  birth  of  the  fon,  that  would 
have  divefted  the  eftate  out  of  the  daughters ;  if  a  perfon  will 
enter  by  wrong,  he  cannot  fay  he  entered  as  guaraian^  for  he 
cannot  qualify  his  own  wrong;  fo  if  a  man  enter  as  guardian 
where  he  is  not  guardian  he  is  a  di^eifor.  i  Rali.  Abr,  662.  pL  3; 
So  if  a  man  enter  into  my  land  claiming  a  leafe  for  years  he  is  a 

dtjfrifor,     1  Roll.  Abr,  662*  pi.  2. And  if  a  man  enteri  into 

land  of  his  own  wrong,  and  takes  the  profits,  his  wordi  to  hold 
it  at  the  will  of  the  owner  cannot  qualify  his  wrong,  but  he  is 
a  dijfexfor.  Co.  Litt.  2yi.  a.  he  cannot  make  a  wrongful  ad  to 
be  good  and  lawful. 

If  ^.  hath  two  Tons  by  divers  venUrSy  and  dies  feifed  of  foca^ 
land,  and  the  lord  feiies  the  land  to  know  who  (hall  be  his 
tenant,  and  for  the  faving  of  his  rent,  and  leafes  it  for  fcvea 
years  for  the  fuftcnance  of  the  daughters  of  the  faid  J.  fa\'ing  his 
rent;  this  doth  not  make  fuch  feinn  in  the  eldeft  fon,  but  that 
after  his  death  the  fecond  fon  fliall  have  the  land.  So  if  thd 
eldeft  fon,  being  an  infant,  releafes  to  ^n-ahator  atter  the  death 
of  his  father,  that  (1)all  not  make  fuch  a  fcifm  in  him  but  that 
'  it  fhall  defcend  to  the  younger  fon.     1  Roll.  Abr.  627.  [K.)  pli 

1,  2 — ^ Co.  Li  it.    1,5.  a.   was  cited   to  prove  what  I  do  not 

controvert,  [namely]  that  if  the  land  be  in  leafe  for  years  at  the 
death  of  the  father, ,  and  fo  the  fon  cannot  enter,  the  law  will 
give  him  an  aBual  feifin  which  will  be  a  fufficient  poffeffiojiratris; 
but  in  this  cafe,  as  to  three  of  the  lioufcs,  at  leaft,  here  is  no 
tenant  for  years,  and  the  mother  not  being  guardian  for  the 
daughters  before  the  birth  of  the  fon  receives  the  rent  by  wrongs 
fo  is  a  diJfeifor  or  an  abator ^  as  I  faid  before,  and  the  fon  was 
never  feifed  by  her  as  his  guardian  infocagt^  q  Atkins  469.  No 
cafe  hath  been  cited  to  prove  that  an  entry  betore  the  birth  of  a 
pofthumous  child  fhall  be  confidered  as  giving  an  aSual  feifin  td 
that  child,  if  a  fon;  the  entry  of  the  mother  could  not  be  in  be- 
half of  the  fon,  becaufc  Ihe  was  not  guardian  to  him  at  the 

time  (he  entered. ^This  is  a  very  hard  a£lion,  and  is  brought 

to  ftrip  the  daughters  of  the  eftate  which  was  their  father's,  and 
unlefs  the  court  be  bound  by  authorities  to  the  contrary,  they 
will  give  judgment  for  the  defendant,  which  I  am  willing  to 
believe  my  Brother  Burland  (in  his  own  mind)  wiflies«  although 
be  is  of  counfel  for  the  plaintiff. 

Serjeant  Burland  for  the  plaintiff,  in  reply — ^The  mother  mofi 
be  confidered  in  this  cafe  tq  have  been  rightfully  feifed  of  the 

whole 
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ivliole  premifes  in  behalf  of  her  fon  as  hi^ guardian  infocage^  and 
not  as  a  dijfeifor^  or  abator^  or  of  any  part  thereof  as  tenant  in 
4ower^  for  in  this  cafe  (he  could  not  endow  herfelf.     Litt.  fe3^ 

^23. ^There  is  only  one  cafe  wherein  a  widow   can  endow 

herfelf,  and  that  is  atter  judgment  in  the  King's  court,  where 
the  hufband  dies  feifed  ot  lands,  fome  part  holden  by  knight's 
Jiruice^  and  other  part  in  focagt.  litt,  feS.  48.  Co.  Utt.  38, 
39.  fo  that  the  mother  was  feifed  of  all  the  tenements  as  guar^ 
dian  to  her  fon,  as  I  before  faid« 

My  Brother  Hill  has  cited  feveral  cafes  to  (hew  that  where  a 
perfon  enters  into  the  lands  of  another  wrongfully^  he  may  be 
fconfidered as  a  dijfeifor  or  an  abator  at  the  election  of  the  party; 
to  which  I  anfwer,  that  in  fuch  cafe  it  muft  appear  to  the  court 
that  fuch  entry  was  intentionally  wrong  ful\  but  no  fuch  intention 
to  do  wrong  appears  in  this  cafe;  for  the  mother  being  in  pof- 
feflion  at  the  death  of  her  hufband,  the  right  of  inheritance  then 
j>eing  in  the  daughters,  was  divefled  out  of  them  the  moment 
the  ion  was  born,  and  then  (he  was  feifed  as  his  guardian ;  fo 
that  this  is  not  like  any  of  the  cafes  cited  by  my  Brother  Hill. 
If  no  explanation  was  made  touching  the  mother's  entry,  the 
Jaw  (which  prcfumcs  no  wrong)  will  adjudge  the  entry  was  law. 
fully  made  in  behalf  of  her  fon,  of  whom  Ihe  was  cnficnt  at  her 
jiufband's  dpath. 

Lord  Chief  Juftice  Be  Grey — If  the  cftate  vcfted  in  the  daugh- 
ters, I  believe  the  profits  are  Ipfl  to  the  poflhumous  fon. 

Serjeant  Burland — Yes  certainly  fo,  if  the  profits  did  belong 
to  the  daughters  until  the  fon  was  born.  Where  a  perfon  is  in 
f)y  wrong,  and  afterward  that  wrong  is  purged,  then  the  perfon 
is  in  in  the  nature  of  a  remitter,  though  it  is  not  a  remitter. 
From  the  moniept  the  fon  was  born  the  daughters  had  no  Cw.  Cir. 
cIcSion  to  bring  an  affize  or  an  a3ion  of  account  againfl  the  3®3»  3«4- 
mother,  fo  could  not  then  make  her  a  dijfeifor  or  an  abator.  My 
Brother  HHl  cited  3  Atk,  469.  I  coniefs  I  cannot  fee  how  that 
cafe  applies  to  the  prefent  cafe.  As  it  doth  not  appear  to  the 
court  thai  the  mother  was  in  pofTeffion  by  wrong,  the  law  will 
prcfume  fhe  entered  by  right  in  behalf  of  her  fon  as  his  guar^ 
dian;  '  and  whatever  my  wifhes  may  be,  the  law,  as  I  conceive, 
is  with  the  plaintiff,  and  therefore  I  mull  pray  judgment  for 
him. 

Lord  Chief  Juftice  De  Grey  (having  flated  the  cafe  as  above) 
delivered  the  opinion  of  the  whole  court  to  the  following  effeft. 

This  is  an  ejeftment  brought  by  the  heir  of  a  pofthumous 
fon^  to  i^ecovef  the  premifes  in  queftion,  which  were  purchafed 

by 
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ky  his  father,  who  died  fcifed  thereof  in  fee-fimple  the  4th  div 
of  June  1760,  leaving  two  daughters^  by  his  firft  wife,  and  his 
fecond  wife  enfieni  of  this  pofihumousTon ;  th^  wife  and  daugh- 
ters remained  in  the  fame  hotife  where  the  father  died,  then  the 
wife  received  fomc  rent  for  the  houfes,  and  after^\'a^ds  in  July 
1760  the  fon  was  born,  and  in  his  life-time  the  widow  received 
more  rent,  then  the  fon  died,  having  lived  five  weeks  and  three 
days,  and  (he  received  fome  more  rent  after  his  death. 

Lands  in  fee-fimple  muft  defcend  to  the  heir  of  the  uiok 
Hood  of  the  perfon  laft  a8uaUy  feijed  thereof;  this  is  a  maxim 
of  the  law  01  England  which  has  fubfified  for  ages,  as  appears 
by  Brail,  Ub.  ^.Jol.  65.  Britton  cap.  tig.foL  27.1.  zna  Flda 
lib.  6fc  cap.  t.'fea.  14.  Although  this  may  fometimes  be  very 
hard  upon  fome  children  of  the  half  blood  of  the  perfon  laft 
adually  fdjid^  yet  we  muft  take  the  law  as  it  is,  and  determine 
accordingly. 

The  queflion  therefore  is,  whether  this  pofthumous  fon  was 
cRuallyJciJed  oi  the  premifesin  queftion?  Upon  the  death  of  the 
father,  his  two  daughters  would  have  been  good  tenants  to  the 
pracipi  before  the  birth  of  the  pofthumous  {on,  who  conld  not 
Jay  Ins  title  before  he  was  born ;  the  law  vefted  the  JHfin  in  lam 
in  the  daughters  upon  the  death  of  the  father,  and  in  like  man- 
iier  vefted  the  fit/in  in  law  in  the  fon  the  moment  he  was  bom; 
if  the  daughters  had  aliened,  or  been  diffeifcd,  the  fon  would  not 
have  been  aciually  ff'ltd^  but  would  only  have  had  a  rigid  of 
€ntry  upon  the  poflcflion  of  the  alienee  or  diffeifor.  Ths  was 
the  ground  of  mv  Brother  /M's  argument,  namely,  that  the 
daughters  were  diiteifed  by  the  mother,  and  that  the  fon  died 
having  only  a  right  of  entry ^  fo  was  never  aSually  fajti.  But 
the  daughters  were  in  aflual  pofreflion  as  well  as  the  mother, 
(of  one  houfe)  from  the  time  of  the  death  of  their  father, 
until  the  birth  of  the  fon,  and  were  alfo  in  adanl.  pnfl>fliiin  nf 
i  t?ie  other  three  houfes^bv  the  poireffion  ot  the  tcnaiits  tlyereof. 
I  whether  any  rent  had  been  due,  received  or  not  recer\-ed  bc- 
I  fore  the  birth  of  the  fon,  '^Rep,  41,  42.  \Rep.%\.  Moore 
(  125.  Co,  IJtt.  14,  15.  And  the  rent  which  was  due  and  re- 
ceived before  the  birth  of  the  fon  belonging  to  the  daughters  who 
were  aftually  fcifed.  For  hy  Babingt on  [Chief  JufticcC  i^.J 
Trin.  9  Hen.  6.  25.  a.  If  a  man  has  iffue  a  daughter  anddie$, 
his  wife  being  enjient^  tlie  daughter  may  lawfully  enter,  and 
if  flic  dies,  her  heir  may  enter  and  take  the  profits  for 
the  time,  and  afterwards  if  the  wife.  Being  enftcnt  by  the 
anceftor  paramount,  is  delivered  oi  a  fon,  the  fon  may  enter, 
notwithftanding  that  the  heir  of  his  fifter  is  in  by  defcent, 
but  he  (hall  not  have  an  a6lion  of  accouni  or  any  remedy  for 
the  .f/utJ  in  the  mean  time  before  his  birth,  becaufc  thai  Aeir 

entry 
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entry  was  congeable  until  he  was  born;  and  if  a  church  ht^ 
comes  void,  and  the  fitter  or  her  heir  pre/int^  and  their  prefentee 
be  inilituted  and  indu3ed  before  his  birth,  he  fhall  not  have  ad* 
v?intage  of  the  avoidance,  and  yet  by  fuch  prefentation  he  (hall 
not  be  out  of  pofleflion. 

At  the  time  of  the  birth  of  the  fon  [in  the  prefent  cafe]  his 
mother  was  in  pofleflion  as  well  as  the  daughters ;  the  moment 
he  v/s^  born  flie  became  his  guardian  injbcagiy  and  upon  fuppo«' 
(ition  that  nothing  was  done  to  hinder  it,  the  law  will  prelume 
that  ihe  entered  ds  guardian  to  her  fon  as  foon  as  he  was  born, 
^nd  nothing  appears  to  the  contrary  upon  the  fafts  ftated  in  the 
cafe ;  flie  was  in  without  any  declaration  of  her  intention  how  flic 
was  iriy  and  ads  without  any  words  amount  in  law  to  an  erttry, 
for  afts  without  words  may  make  an  entry,  but  words  without  an 
^£1  [xjiz,  entry  into  the  land,  &9.)  cannot  make  an  entry.    C». 

It  was  objefled  that  the  mother  being  in  one  houfe,  and  re- 
ceiving the  rents  of  the  others,  was  a  aijfeijor^  or  that  it  was  iii 
the  eleflton  of  the  daughter  to  make  it  a  diffofm.  Cro,  Car.  303. 
And  that  if  one  enters  as  guardian   who   is  not  fo,  he  is  a  dif-^ 

feifor.     1  RoU,  Abr.  66a.  L/*]^'*  3* ^"  anfwer  tothis  the 

fa6ls  in  the  cafe  are,  that  the  mother  continued  fn  pofleflion 
from  the  death  of  her  hufl)and,  received  the  rents  under  leafes, 
her  pofleflion  was  general,  it  doth  not  appear  that  flie  oufted  the 
daughters  or  made  any  a£lual  or  particular  claim,  flie  might  con. 
tinue  in  the  houfe  by  quarentine  which  continued  until  the  fon 
was  born,  and  the  entry  of  one  is  the  entry  of  the  others  who 
have  right  to  enter.  1  Roll.  ^Ar.  740,  741.  U  guardian  by 
nurture  make  a  leafe  by  indenture  to  one  being  in  under  the 
title  of  the  infant,  rendering  rqnt  to  himfelf,  which  is  paid  ac- 
cordingly yet  this  is  not  any  dijfajm  to  the  infant,     i  RoU.  Abr* 

It  is  to  be  obferved  that  the  title  of  the  daughters  expired  on  the 
birth  of  the  fon,  before  any  eleftion  to  make  the  mother  a  dijfeifor 
was  made,  that  the  law  will  not  prefumc  a  wrong:  there  never 
was  any  determination  that  the  mother's  entry  or  pofleflion  was  by 
wrong  in  a  cafe  like  this,  and  it  is  impoflible  to  fuppofe  in  this  cafe, 
that  the  whole  rents  and  profits  of  the  premifes  m  queflion  were 
not  applied  by  the  mother  to  the  common  ufe  of  the  daughters, 
herfeU  and  the  infant  fon;  indeed,  if  the  mother  had  entered  as 

tuardian  to  the  daughters,  flie  not  being  i\itit guardian^  it  would 
ave  been  a  djjfcijin:  fo  if  ftie  had  entered  for  her  dower  when 
it  was  not  afligned  to  her;  the  pofleflion  of  the  mother  and 
daughters,  was  the  pofleflion  of  the  daughters,  and  when  the  fon 
yfdfi  born  the  cflate  was  divefted  out  of  the  daughters  and  not 

before. 
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before,  then  the  fon  was  in  aQiial  pofleflion  and  feifin  of  thepre- 
mifes  by  his  mother,  who  had  a  right  to  the  pofleflion  as  being 
his  guardian  by  law  [namely]  the  perfon  next  of  blood  to  whom 
the  inheritance  cannot  delcend,  her  pofleflion  was  the  poflef. 
iion  of  her  fon.  3  Rtp.  42.  Moore  125.  A  guardian  necA.  not 
be  afligned.  The  feifin  of  the  guardian  of  a  fon  by  the  fecond 
venter  fliall  ouil  the  daughters  of  the  firft  venter.  8  A^ze  6. 
—Upon  the  whole,  we  are  all  of  opinion  that  the  premifes  in 
queftion  belong  to  the  leflbr  of  the  plaintiff',  and  therefore  we 
give 

Judgment  for  the  plaintiff'. 

Vcnderheyden  ver/us  De  Paiba.     C.  B. 

'^^"*'  'TpHIS  w;>s  an  aftion  upon  the  cafe  upon  feveral  pronqifes, 
J2f^„*  ^  wherein  the  plaintiff  declared,  Firft  upon  a  ^ieneral  m^- 
change  on  the  bitatus  cfffumpJU  for  20o/«  for  money  had  and  received  by  the 
Si* "Ifef  lia**'  d^f^"^*"t  f<^r  ^^c  ufe  of  the  plaintin  on  the  6th  day  of  iHcvcm- 
Imtpronufed  ^^^  ^77i' — ^  fecond  count  for  200/.  paid,  laid  out  and  ex- 
fopxy  ith'iffl-  pended  by  the  plaintiff  for  the  defendant  at  his  inflance  and  re- 
^**«*en^»«5  queft. — A  third  count  for  200/.  lent  and  advanced  by  theplab- 
ftSM^bc- '  ^*ff  ^^  ^^^  defendant  at  his  like  inftance  and  requeft. 

came  a  bank- 

T«pt  and  afterwards  platotiflTwas  fued  and  obliged  to  pay  the  bill.    Reiblved  ^  plaiatilF  cobU  not 

prove  any  debt  luder  the  commiifion.    [See  mute  ff,  1 3 ,  161 6^  r^if  fV.] 

To  this  declaration  the  defendant  oleaded,  that  after  the  14th 
day  of  February  1729,  and  before  the  iffuing  out  the  original 
writ  of  the  plamtiff,  (to  wit)  on  the  17th  day  of  November  1772, 
the  defendant  became  a  bankrupt  within  the  true  intent  and 
meaning  of  the  flatutes  concerning  bankrupts  made  and  pro- 
vided, and  that  the  faid  feveral  caufcs  of  aaion  in  the  faid  de- 
claration mentioned  did  accrue,  and  each  and  every  of  them  did 
accrue  to  the  faid  plaintiff  before  the  time  when  the  faid  defend* 
ant  fo  as  aforefaid  became  bankrupt,  and  concluded  to  the  coun* 
try;  whereupon  iffue  being  joined. 

The  caufe  came  on  to  be  tried  by  a  fpecial  jury  before  the  Lord 
Chief  Juftice  De  Grey,  at  the  fittmgs  after  mickaelmas  term  laft 
in  London^  whenaverdi£l  was  found  for  the  plaintiff,  156/.  15J.  ^d*^ 
damages,  and  40J.  cofts,  fubjefl  to  the  opinion  of  this  court  upon 
the  following  cafe,  which  ftates. 

The  dfc  That  on  the  3d  day  of  June  1772,  the  defendant  drew  a  bill 

^^^V^f^t  ^^  exchange  on  the  plaintiff  as  follows. "  London  3d  Juu 

op^nwno     c  ^,  1772,  two  months  after  date,  pay  to  my  order  one  hun- 
••  drcd  and  forty-two  pounds  ten  fliiHings  lor  coals  delivered 
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"  by  your  order. — Rozuland  De  Paiba.^^Mr.  Dirk  Vanderheyden 
"  Budge  Row i.'' — Which  bill  the  plaintiff  accepted,  and  on  the 
Jame  aay^  and  at  the  fame  time  the  defendant  gave  the  plaintiff  a 
memorandum  as  follows. 

*•  London^  3d  June  1772,  drawn  this  day  on  Mr*  Dirk  Van* 
•*  derheyden  for  one  hundred  and  forty-two  pounds  ten  ihillings 
•'  two  months  after  date,  which  I  promife  to  pay  when  due. 
"  Rowland  De  Paibar 

Before  the  faid  bill  be/:ame  due  the  defendant  indorfed  the 
fame  to  one  Mr.- — -^-^Del  Fatlie;  that  the  bill  drawn  on  the 
plaintiff  became  due  the  6th  day  of  Auguft  1772^  on  which  day 
It  was  prefcnted  to  the  plaintiff  for  payment,  but  the  plaintiff" 
not  paying  the  bill,  the  fame  was  noted  for  non-payment,  and 
Mr.  Del  I  allie  the  indorfee  and  holder  of  the  faid  bill  applied  to 
his  attorney  in  a  day  or  two  to  write  to  the  plaintiff,  which  at- 
torney informed  Mr.  Del  ValUe,  he  could  not  get  intelligence 
where  the  plaintiff  lived  all  thai  year,  nor  till  the  July  or  Augujl  " 
following,  and  then  hearing  where  he  lived  he  ^manded  pay- 
ment as  aforefaid;  and  the  plaintiff  not  paying  the  fame  he  was 
arrefted  at  the  fuit  of  the  faid  Mr.  Del  Valae^  on  the  third  day  of 
November  1773,  and  paid  the  debt  of  142/.  los.  together  with 
intereft  and  coils,  amounting  in  the  whole  to  156/.  i^s,  2d.  for 
which  fum,  and  on  the  defendant's  undertaking,  this  afUoa  is 
brought. 

That  in  November  1772  the  defendant  became  bankrupt,  and 
a  commiflion  iffucd  again  ft  him  the  17th  day  of  the  fame  month 
of  November^  and  he  afterwards  obtained  his  certificate  which 
was  allowed  by  the  Lord  Chancellor  the  3d  day  of  February  1773. 

The  queftion  for  the  opinion  of  the  court  is,  whether  tbd 

{>laintiff  is  intitled  upon  the  iffuejoined  to  recover  of  the  de« 
endant  the  fuin  paid  oy  the  plaintiff  as  aforefaid. 

This  cafe  is  figned  by  Serjeant  Walker  for  the  plaintiff,  and 
by  Serjeant  Davy  for  the  defendant.  And  was  argued  by  them 
in  this  term. 

It  was  argued  for  the  plaintiff,  that  no  debt  was  owing  to 
him  by  the  defendant  until  after  the  time  he  became  bankrupt^ 
and  therefore  the  plaintiff  could  not  have  come  in  and  fworn  to 
any  debt  under  the  commiflion ;  and  the  cafes  of  Chilton  verfu» 
fVkiffin  and  Cromwell,  ante^Jd.  13.  and  Goddard  verfus  Vander^ 
heyden^  ante,  foL  26a.  were  cited  as  diredly  in  point. 
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Serjeant  Davy  for  the  defendant,  endeavoured  to  diftinguiSi 
this  cafe  from  the  two  cafes  above  cited ;  that  tbofe  cafes  were 
a&iQns  upon  fpecial  underukings  to  indemnify,  &c.  but  the 
prefent  aaion  is  upon  three  general  counts  of  indebitatus  affump^ 
fit^  for  money  had  and  received, — money  laid  out  and  expended, 
•—and  money  let  and  advanced.-^ 

But  ptr  curiam ;  this  cafe  cannot  be  confidered  in  any  other 
light  than  as  an  indemnity;  and  is  cxaflly  like  the  cafe  of  Chilton 
vcrfus  Whijffin  and  Cromwell,  which  was  a  promife  to  pay  the 
money  upon  the  bill  when  due,  or  to  fumifh  money  for  that  pur- 
pofe;  that  was  a  parol  promife;  in  the  prefent  cafe  the  promife 
IS  in  writing;  there  was  no  debt  owing  by  the  defendant  De 
Paiba  to  the  plaintiff  Vanderheyden  before  he  paid  the  money  to 
Del  VaUiCi  and  therefore  the  plaintiff  could  not  come  in  and 
prove  any  debt  under  tlie  commifTion.  The  cafe  of  Goddari 
verfus  Vanderheyden  is  [in  reafon  and  fpiritj  alfo  in  point  with 
the  prefent  cafe.  The  court  alfo  held  the  declarauon  in  this 
cafe  well  enough,  for  in  truth  the  plaintiff  has  paid,  laid  out  and 
expended  money  for  the  defendant  after  he  became  bankrupt. 
Quere  the  cafe  of  Bemardijion  verfus  Coupland  cited  by  Narei 
Juilice,  as  like  the  prefent  cafe. 

Judgment  for  the  plaintiff. 

Abfent  Lord  Chief  Juftice  De  Grey,  and  Blackjlone,  Juftice. 

Wright  verfus  Ruffel.     C.  B.    Entered  of  Michaelmas 
tenn  laft.     Rolb  484  to  486 : 

[Where  i  London,  ^HN  RUSSELL,  late  of  the  Hay-Market,  in  the 
bond  is  given    :  J  parifli  of  Saint  Jfames,  in  the  libertv  of  Wefimin/lcr, 

d[e^hon"efty^  IB  tho  county  of  AliA/Zfyfjc,  BlackfmithandViauallcr,  wasfum- 
and  fidelity  of  nioned  to  anfu'cr  George  JFright  in  a  plea  that  he  render  to  him 
a  brcnd  clerk  coq/.  which  he  owes  to  and  unjuftly  detains  from  him,  tic, 
a!id  rhe^!2c€  whereupon  the  faid  George  by  Thomas  Strong  his  attornc^• 

aften*a^>  complains,  that  whereas  the  faid  John  on  the  13th  day  of  July 
takei  a  partner  in  the  year  of  our  Lord  1771,  at  London,  (to  wit)  in  theparidi 

kn^eV c\f  ^^  ^^^^^  ^^y  '^  ^^"'  ^"  ^^^^  ^^'^^^  ^^  Cheap,  by  his  writing  obli- 
the  furctlei,  p^^ry  then  and  there  by  him  made,  and  (ealed  with  his  feal,  ac- 
tbey  (hall  not  knowledged  himfclf  to  be  held  and  firmly  bound  to  the  ftid 
^'the'^terk'i  ^^'yf  '"  ^he  faid  500/.  to  be  paid  to  the  laid  George  when  he 
fidelity  to  fiich  ^^^  »*'^  J^^'^  fliould  be  thereunto  afterwards  requeffed,  yet  the 
partnerOiip.     feid  J^hn,  often  although  afterwards  requeded  by  the  bXAGeorgjeify 

a^  ^thm  V  P*y  ^^^^  ^'*"^'  '^^^^  "^  y^'  P*^^  ^'*^  '^^  5°^'  ^^  ^y  P.*^  thereof 
Lttca«,rTcm  ^°  ^^^  '^'^  George,  but  the  faid  John  hath  hitherto  intircly  re- 
Rep.  K..  B.     fufc4  aod  ftill  refufes  to  pay  the  fame  to  the  faid  Georjte^  to  the 

»9«  "•  where  '^  ^  * 

the  doarioc  of  thii  cafe  ii  dif^tcd^-^See  alfo  Barker  t.  Farhr,  i  T.R.  K.  B.  187] 

damage 
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damage  of  the  faid  George  of  20/.  and  therefore  he  brings  fuit, 
&c.  And  he  brings  here  into  court  the  faid  writing  obligatory 
which  teftifies  the  faid  debt  in  form  aforcfaid,  the  date  whereof 
is  the  fame  day  anc^  year  in  that  beliaU  above-mentioned. 

And  the  faid  John  by  Charles  Stamford  lils  attorney  comes  Defendant 
and  defends  the  wrong  and  injury,  when,  '6?f.  and  prays  oyer  crave*  oyrr  of 
of    the   writing  obligatoiy,  and   alfo  of   the  condition  of  the  SScMff"?"' 
fame   writing   obligatory,     which    are    read    to   him  in    thcfe  forth  and  cben 
words,  (to  wit)   Know  all  men  by  thefe  prefcnts,  that  we  Wil-  ^^^  defendant 
Imm  Baird  of  BalJzvins  Gardens,  in  the  parifli  of  Saint  Andrews  thathiinot 
llolborne^  and  John  Rujfell  of  the  Hay-jnarkd,  in  the  parifli  of  hit  deed. 
Saint  James's  in  the  county  of  MiddUJex,  Blackfmith  and  Viftu- 
aller,  and  John  Gregory  matter  of  the  academy  in  Coventry -Court 
Hay -market^  in  the  parifti  of  Saint  Martin's  in  the  Fields,  are 
held  and  firmly  bound  to  Qeorge  IVright  Efji.  of  Baldwin's  Gar-  » 

dens  in  tlie  parifh  of  Saint  Andrews,  (all  in  the  faid  coupty  of 
MiddUfex)  in  the  fum  of  500/.  of  lawful  money  of  Great  Britain^ 
to  be  paid  to  the  faid  George  Wright,  or  his  certain  attorney, 
executors,  adminillrators  or  alfigns,  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourfelves  jointly  and  feverally  for 
and  in  the  whole,  our  and  every  of  our  heirs,  executors  and  ad- 
minidrators  firmly  by  thefe  prefents,  fealed  with  our  feals,  dated 
this  13th  day  of  jf^ty  in  the  year  following,  and  twelfth  year  of 
the  reiffn  of  oar  Sovereign  Lord  George  the  Third,  by  the  grace 
of  Go(Y  of  Great  Britain,  France,  and  Ireland;^  King,  defender  of 
the  faith,  (3c,  and  in  the  year  of  our  Lord  1771.  Whereas  the 
above-bounden  William  Baird  having  contracted  and  agreed  with 
the  above  named  George  Wright  Efq.  to  live  with  and  continue  0 
to  ferve  him  in  the  capacity  or  (lation  of  a  broad-clerk.  Now 
die  condition  of  the  above-written  obligation  is  fuch,  if  the  faid 
William  Baird  (hall  and  do  ferve,  abide  and  continue  with  the 
faid  George  Wright  in  the  faid  capacity  or  ftation  of  broad-clerk^ 
and  duly,  faithfully  and  honeftly  according  to  the  beft  of  his 
(kill  and  knowledge,  exercife  himfelf  therein,  and  alfo  duly 
follow  and  perform  the  advice,  direflions  and  orders  of  the  faid 
George  Wright  in  that  fervice  or  bufinefs,  and  likcwife  be  juft 
and  inte  to  the  faid  George  Wright  in  all  things  relative  theretp, 
and  no  ways  wrongfully  detain,  embezzle  or  purloin  any  money, 
goods,  chattels  or  effects  whatfoever  of  or  belonging  to  him  the 
!aid  George  Wright  which  fliall  or  may  during  fuch  fervice  be  com-  , 
mitted  or  come  to  "his  the  faid  William  Baird's  cuftody  or  keeping; 
and  alfo  if  the  faid  William  Baird  do  and  fliall  during  his  fervice 
keep  juU,  true  and  faithful  accompts  in  the  faid  George  Wright's 
books  of  all  mollies  received  and  paid,  and  of  all  other  matters  and 
things  relating  to  his  the  faid  William  Baitd'fi  flation  or  employs 
which  (hall  (as  aforcfaid)  come  to  his  management  or  difpofal, 
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and  from  time  to  time  pay  all  monies  which  he  (hall  receive  of 
or  belonging  to,  or  by  the  order  of  the  faid  George  IVrigki  into 
his  hands,  and  make  and  give  up  true  and  fair  accounts  of  aUliis 
the  faid  JVdliam  Baird's  a£lings  and  doings  in  his  faid  emplov. 
ment,  without  fraud  or  delay,  when,  and  as  often  as  be  (hall  be 
thereunto  required,  (he  the  faid  George  IVright  duly  performing 
his  agreement)  then  this  above-written  obligation  to  be  void  and 
of  none  effeft,  otherwife  the   fame   to  be  and  remain  in  full 
force  and  virtue;  which  being   heard  and  read,  the  (aid  Johm 
RuJfcU  faith  that  he  ought  not  to  be  charged  with  the  (aid  debt 
by  virtue  of  the  writing  oblig^atory  aforcfaid,  becaufe  he  faith  that 
the  faid  writing  obligatory  is  not  his  deed,  and  of  this  he  puts 
himfclf  upon  tlie  country,  &c.  and  the  faid  George  Wright  doth 
au  Pica,        the  like.     And   for   further  plea  in  this  behalf,  the  (aid  John 
Tnat  ac  the     RuJfM  by  leavc*  of  the  court  here  for  this  purpofe  (irft  bad  and 
inking  the     ^l^^a^ned,  according  to  the  form  of  the  ilatute  m  fuch  cafe  made 
obl'gation  the  3nd  provided,  faith,  that  the  faid  George  ought  not  to  have  or 
plaintiff  car-    maintain  his  faid  aft  ion  thereof  againft  him,  becaufe  he  (aith  that 
uade^of  a*      the  faid  George  Wn^iht  in  the  condition  of  the  fame  writing 
brewer  on  his  obligatory  named  before,  and  on  the  faid  thirteenth  day  of  Jfvlj^ 
ownaccottni    m  the  twelfth  year  of  the   reign  of  the   faid  Lord  the  King, 
r'^RnTr^and  ^'^o^'^f*'^'  *^  London  aforefaid,  in  the  parifh  and  ward  aforefaid, 
until  fuch  a     exercifed  and  carried  on  in  his  own  name  only,  and  for  and  on  his 
day  and  year,    own  account,   and  without  any  partner,  the  trade  of  a  brewer, 
and  that  he  fo  continued  toexercife  and  carry  on  the  fame  for  a 
Jong  fpace  of  time,  (to  wit)  from  the  faid  13th  day  of  Jfuly  in  tlie 
faid  twelfth  year  until  the  26th  day  of  December  then  next  fol- 
lowing, and  no  longer,  (to  wit)  at  London  aforefaid,  in  the  parilb 
^  .   and  ward  aforcfaid.     And  the  faid  John  Ruffell  further  faith,  that 
the  fervicc,  capacity  and  ftatlon  of  a  broad-clerk  in  the  faid  con- 
dition mentioned,  at  the  time  of  the  making  of  the  faid  writing 
obligator)',  was  meant    and  intended  to  be  executed  and  per- 
formed by  the  faid  IViUiam  Baird  to  the  faid  George  IVrigkt  in 
tlie  faid   trade  of  a  brewer,    fo  carried  on  by  the  faid  George 
JTri^/il  only,  and  on  his  own  account,    and  not  in  partnerOiip 
with  any  other  perfon;  and   the  id\t\  John  RuJfcU  further  faith, 
that  the  faid  George  IV right  afterwards,   (to  wit  j  on  the  fame  day 
When  the       ^^'^  V^^''  '**^  aforefaid,   entered  into  partnerlhip  with  one  John 
plaintiff  en-    Dclafield  in  tlie  faid  traid  of  a  brewer,  and  continued   in  part- 
tered  into        nermip  with  tlie  faid  John  Delafidd  for  a  long  time,  (to  wit) 
Sirtrade'wth  ^^^"^  thence  hitherto,    and  during  the  time  laft  aforefaid,  harh 
J.D.  carried  on  the  trade  in  the  joint  names  of  hirti  t'.ie    faid  George 

IVright  and  the  faid  John  Ddafield^  (to  wit)  at  London  aforcfaid, 
in  the  parifh  and  ward  aforefaid;  and  the  faid  ^^^^  Rii/fdl  iux* 
ther  faith,  that  the  faid  fVilliam  Baird  after  the  making  of  the 
faid  writing  obligatory,  (to  wit)  on  the  faid  13th  day  of  Jaly^  in 
the  twelfth  year  aforefaid,  at  London  aforefaid,  in  the  pari(h  and 

ward 
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vard  aforefaid,  entered  and  was  received  into  the  fervice  of  the 
faid  George  Wright^   and  continued  in  the  fervice  of  the  faid 
George  Wright  from  thence  until  the  faid  George  Wright  fo  as 
aforefaid  entered  into  partnerlhip  with  the  faid  John  Deltoid 
as  aforefaid,  (to  wit)  until  the  faid  26th  of  December  then  next 
following,  and  the  faid  William  Baird  quitted  the  fervice  of  the 
faid  George  Wright  in  the  faid  trade  or  bufinefs  carried  on  by  him 
the  faid  George  Wright  alone  and  on  his  own  feparate  account, 
and  aftefwards,  (to  wit)  on  the  fame  day  and  year  lad  aforefaid 
at  London  aforefaid,    in  the  parifh  and  ward  aforefaid,  entered 
into  the  fervice  of  the  faid  George  Wright  and  John  Delafield  in 
their  faid  partnerfliip  trade;    and  the  faid  John  Rvffell  further  «»Jdtttill 
faith,  that  during  all  the  time  that  he  the  faid  W\Uiam  Baird  ^^^^^ 
remained  and  continued  in  the  fervice  of  the  h'\i  George  Wright  clerk  fenred 
alone,  he  the  faid  William  Baird  did  duly,  faithfully  and  honeftly,  the  plaintiff 
according  to  the  heft  of  his  (kill  and  knowledge,  exercife  himfelf  ■^®"'^»  ^5 
in  the  faid  capacity  and  ftation  of  iroad-clerSl  and  did  alfo  duly  ^Iftij^ 
follow  and  perform  the  advice,  direftions  and  orders  of  the  faid 
George  Wright  in  that  fervice  or  bufinefs,   and  was  likewife  juft 
and  true  to  the  faid  George  Wright  in  all  things  relative  thereto, 
and  no  ways  wrongfully  detained,   embezzled  or  purloined  any 
money,  goods,  chattels  or  effefts  whatfoever,  of  or  belonging  to 
him  the  laid  George  Wright,  which  during  fuch  fervice  was  com- 
mitted or  came  to  his  the  faid  William  Baird' s  cuftody  or  keep- 
ing, and  did  alfo,  during  fuch  his  fervice,  keep  juft,  true  and 
faithful  accompts  in  the  laid  George  Wright's  books  of  all  money 
received  and  paid,  and  of  all  other  matters  and  things  relating 
to  his  the  faid  William  Baird's  ftation  or  employs  which  came 
io  his  management  or  difpofal  from  time  to  time  during  fuch 
his  fervice  as  aforefaid,  and  did  from  time  to  time  pay  all  monies  and  accooated 
which  he  the  faid  William  Baird  received  of,  or  belonging  to,  toW«i»ftly» 
or  by  the  order  of  the  faid  George  Wright  into  his  hands ;  and 
that  he  the  faid  William  Baird  from  time  to  tihie  during  fuch 
time  of  his  employment  as  aforefaid,  when  thereto  required, 
made  and  gave  up  to  the  faid  George  Wright  true  SLXid  fair  ac- 
compts of  all  his  the  faid  William  Baird' s  adings  and  doings  in 
his  faid  employment,  without  anv  fraud  or  delay,  (to  wit)  at 
London  aforefaid,  in  the  parifh  and  ward  aforefaid;  and  this  he 
the  faid  John  Ruffell  is  readv  to  verify :    wherefore  he  pra)rs 
judgment  if  thelaid  George  Wright  ought  to  hkve  or  maiptam  his 
faid  a£lion  againft  him,  ^c. 

George  HiH. 

And  the  faid  George  as  to  the  faid  plea  of  the  b^AJohn  laftly  RepTieatioa. 
above  pleaded  in  bar  fays,  that  he  by  any  thing  m  that  plea 
alleged,  ought  not  to  be  barred  from  having  his  aforefaid  a6tioii 
thereof  maintained  againft  the  faid  John^  becaufe  protefting  that 
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the  faid  plea  and  the  matters  therein  contained  are  not  (ufficieiit 
in  law  to  bar  the  foid  George  from  having  his  aforefaid  afiioo  in 
diis  behalf  againft  the  faid  John^  and  to  which  the  £ud  George 
bath  not  any  occafion,  nor  is  he  in  any  wife  bound  by  tlie  lair 
of  this  realm  to  anfwer;  nevcrthelefs,  for  replication  in  this  be*, 
half  the  (aid  George  faith,  that  true  it  is  that  the  faid  George  at 
the  time  of  the  execution  of  the  faid  bond  and  condition,  (to  wit) 
on  the  i^th  day  of  July  in  the  year  of  our  Lord  1771,  cxeicifcd 
and  earned  on  in  his  own  name  only,  and  for  and  on  his  own 
account  and   without  any  partner,  the  trade  of  a  brewer,  and 
that  he  To  continued  to  exercife  and  carry  on  the  fame  from  that 
day  until  the  26ih  day  of  December  then  next  following,  and  no 
longer,   z^  xh^  {^\^L  John  hath  above  in  his  faid  plea  alleged; 
but  the  faid  George  further  faith,  that  the  fervice,  capacity  and 
fbtion  of  a  broad-clerk^  in  the  faid  condition  at  the  time  of  the 
making  of  the  faid  writing  obligatory,    was  meant  and  intended 
to  be  executed  and  performed  by  the  faid  Wilbam  Baird  to  the 
faid  George^  in  the  faid  trade  of  a  brewer,  fo  then  carried  on  by 
the  faid  George;  and  the  faid  George  did  afterwards,  (to  wit)  on 
tlic  faid  26th  day  of  December  in  the  year  of  our  Lord  1771 
aforefaid,  (to  wit)  at  London  aforefaid  in  the  parifh  and  ward 
aforefaid,  take  into  partnerfhip  in  his  faid  trade  of  a  brewer,  and 
in  the  fame  brewhoufe  and  premifes  wherein  the  faid  George  fo 
exercifed  and  carried  on  the  bufinefs  of  a  brewer  at  the  time  o( 
the  makinjR:  of  the  faid  writing  obligatory,  the  faid  John  Dda- 
field  mentfoned  in  the  faid  plea,  and  continued  in  partnerihip 
with  the  faid  John  Delafield  from  thence  hitherto,  and  during 
the  time  laft  aforefaid  ;  and  that  the  faid  WtUiam  Baird  after  the 
making  of  the  faid  writing  obligatory,  (to  wit)  on  the  13th  day 
of  Jviy^  in  the  year  of  our  Lord  177 1  aforefaid,  at  London  afore* 
faid  in  the  parilh  and  ward  aforefaid,  entered  and  was  received 
into  the  fcrvice  of  the  faid  George^  and  continued  in  the  fervice 
of  the  faid  George^  from   thence  until   the  faid  George  fo  took 
into  partnerfhip  the  faid  John  DelafirU  in  his  faid  trade  at  the 
faid  houfe  and  premifes  where  the  laid  George  fo  carried  on  his 
faid  bufinefs  at  the  time  of  the  making  of  the  faid  writing  obli- 
gatory; and  the  faid  Wdliam  Baird  upon  his  the  faid  Georges  fo 
taking  the  faid  John  Delafield  into  partnerihip  aforefaid,  was  con- 
tinued in  his  faid  office  of  broad-clerk  at  the  faid  brewhoufr,  and 
in  the  faid  brewery  bufinefs  fo  carried  on  at  the  faid  brewhoufe 
and  premifes  from  thence  until  the  ift  day  of  Sef?iember  in  the 
year  of  our  Lord  1772,    (to  wit)  at  London  aforefaid  in  the 
parifh  and  ward  aforefaid,    and  was   not  ever  during  that  time 
difcharged  from  his  faid  office  by  the  faid  George  Wrighi  and 
John  Delafield,  or  either  of  them ;  and  which  faid  continuance  of 
the  faid  William  in  his  faid  office  is  the  faid  quitting  the  fervice 
of  the  (aid  George  by  tb^  f$ud  ffilliam  im4  entering  imo  tbe  fer^. 

vice 
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vrce  of  the  faid  George  and  John  Dclafield  mentioned  in  the 
faid  pica  of  the  faid  7^A«  RuJTdl;  and  the  faid  Georie  further 
faith,  that  the  faid  IViUiam^  alter  the  faid  George  had  fo  taken 
the  faid  John  Delafield  into  partnerfliip  as  aforefaid,  and  while 
the  faid  iVilliam  fo  continued  in  his  faid  office  of  broad-clerk  of 
the  faid  brcwhoufe  as  aforefaid,    (to  wit)  on  the   igth  day  of  R«««.«|>  «'tli# 
Augujl  in  the  year  of  our  Lord  1772,  at  London  aforefaid  in  the  ^fjJ2"j|y|^ 
parifh  and  ward  aforefaid,  received  in  his  faid  office  a  large  fum  of  the  brnd- 
tnoney,  (to  wit)  the  fum  of  147/.  131-  on  account  of  the  faid  clerk  reccired 
George  and  his  faid  partner,  and  was  afterwards,  (to  wit)  on  the  ""J^YrS^ 
fame  day  and  year  lad  aforefaid,  at  London  aforefaid  in  the  parifli  aeccHint»  tn^ 
and  ward  aforefaid,  requefled  by  the  faid  George  to  pay  the  fame  <*'<!  ■otac-' 
to  the  faid  George  and  John  Delafield,  yet  the  faid  William  did  ^"^""^^^^^ 
not,  when  he  was  fo  required,    pay  or  caufe  to  be  paid,  nor  tothepart* 
hath  he  at  any  time  or  times  hitherto  paid  or  caufed  to  be  paid  nert« 
the  faid  fum  of  money  fo  by  him  received  as  aforefaid,  or  any 
part  thereof,  into  the  nands  of  the  faid  George  and  John  Dela^ 
field,  or  either  of  them,   but  then  and  there  wholly  refufed  and 
neglefted  fo  to  do,  contrary  to  the  form  and  effett  of  the  faid 
condition ;  and  this  he  is  ready  to  verify :  wherefore  he  prays 
judgment  and  his  faid  debt  togetner  with  his  damages  on  occaiioa 
of  the  detaining  thereof  to  be  adjudged  to  him,  &c. 

John  Burland, 

And  the  faid  John  as  to  the  faid  plea  of  the  faid  George,  by  Demnrrer, 
him  above  in  reply  pleaded  to  the  faid  plea  of  the  faid  John  by 
him  laftly  above  pleaded,  faith,  that  the  faid  replication  and 
the  matters  therein  contained  are  not  fufficient  in  law  for  the 
faid  George  to  have  or  maintain  his  faid  a£lion  againll  him  the 
faid  John,  to  which  faid  replication,  in  manner  the  fame  is  above 
pleaded,  the  faid  John  is  not  under  any  neceffity  nor  obliged  by 
the  law  of  the  land  to  anfwer;  and  this  the  idixA  John  is  ready 
to  verify:  wherefore  for  want  of  a  fufficient  replication  in  this 
behalf,  the  {d\A  John  prays  judgment,  and  that  the  faid  G^^r^tf 
may  be  barred  from  having  or  n^aintaining  his  aforefaid  aflion 
thereof  againft  him,  &c, 

George  Hill. 

And  the  faid  George  fays,  that  the  faid  plea  of  him  aboVe  Joinder  In 
pleaded  in  reply  to  the  faid  plea  of  the  {ixiijohn,  by  him  above  *"»**'"'• 
fccondly  pleaded  in  bar,  and  the  matters  therein  contained  are 
fufficient  m  law  for  the  faid  George  to  have  his  aforefaid  a3ion 
thereof  maintained'againft  him  the  faid  John:  which  faid  repli- 
cation, and  the  matters  therein  contained,  he  the  faid  George  is 
ready  to  verify  and  prove  as  the  court  here  (hall  order:  where- 
fore  inafmuch  as  the  faid  John  hath  not  anfwered  the  matters 
contained  in  the  faid  replication,  nor  any  wife  denied  the*  fame, 

M  M  4  but 
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but  hath  altogether  refufed  to  admit  the  verification  thereof,  he 
the  faid  George  prays  judgment  and  hi$  debt  aforefaid  together 
with  his  damages  by  him  mftained  by  reafon.  of  the  detention  of 
UsJm*     that  debt  to  be  adjudged  to  him,  &c.     But  becaufe  the  juftices 


ftrgmmhujfon  j^^jg  ^in  ajvifc  amongft  themfclves  what  judgment  is  to  be 

^*'**"*''  given  in  the  prcmifes,  concerning  which  the  parties  aforefaid 

Save  put  themfelves  on  the  judgment  of  the  court  'here  before 

they  give  judgment  thereupon,   day  is  therefore  mvcn  to  the 

parties  aforefaid  here,  until  in  fifteen  days  of  Saint  Martin  to  hear 

judgment  thereupon,  becaufe  that  the  faid  juftices  here  are  not 

Venire  wrir-  yet  fully  advifcd  thereon,  &c.     And  to  try  the  faid  iflue  above 

Mtotxj       joined  oetween  the  faid  parties  to  be  tried  by  the  country,  the 

*•  flierifTs  are  commanded  that  they  caufe  to  come  here  in  fifteen 

days  of  Saint  Martin  aforefaid,  twelve,  &?f .  by  whom,  Gc.  and 

who  neither,  &c.  to  recognize,   &c.  becaufe  as  well,  &c.  the 

fame  day  is  given  to  the  parties  here,  0c. 

A&ertihte        Debt  upon  an  obligation  dated  the  13th  day  of  J^yfy  1771. 

of  the  plead-  ^^he  defendant  prayed  oyer  of  the  obligation  and  condition, 
***  which  are  both  above  fet  forth  verbatim,     ift,  He  pleads  iri^ir 

eft  faSum^  (which  is  at  prefent  out  of  the  cafe.)  ftdly.  That  the 
plaintiff  Wright  the  obligee  ought  to  be  barred,  becaufe  he  [the 
defendant]  lays  that  Wnght  on  the  faid  1 3th  day  of  yuh  cxer- 
cifed  and  carried  on  in  Aij  own  nanu  only  the  trade  of  a  brewer, 
from  that  day  until  the  26th  day  of  December  following,  and  no 
longer ;  and  that  the  fervice  of  a  broad-clerk  in  the  condition 
mentioned,  was  intended  to  be  executed  by  the  faid  ffl/liam 
Baird  to  the  faid  plaintiff  in  his  trade  of  a  brewer,  fo  carried  on 
by  him  on  his  own  account  only:  and  that  the  plaintiff  on  the 
faid  26th  day  of  2)^f^;«3^r  entered  into  partncrlhip  with  one  John 
Delafield^  and  carried  on  the  trade  from  thence  hitherto  in  their 
joint  names;  that  William  Baird  on  the  i3ih  day  of  Jfuly  1771 
entered  into  the  fervice  of  Wright  and  continued  with  him 
therein  from  thence  until  he  entered  into  partnerfhip  with  Dda^ 
Jield  the  laid  26th  day  of  December^  when  Baird  quitted  the  fervice 
of  Wright  in  the  bufinefs  carried  on  by  him  alone^  and  after- 
wards on  the  fame  day  entered  into  the  fervice  of  Wright  and 
Delafield  in  their  partnerflup  trade;  and  that  during  all  the  time 
that  Baird  continued  in  the  fervice  of  Wright  alone,  he  \ Baird] 
did  duly,  faithfully  and  honeftly,  according  to  the  heft  of  his 
(kill  and  knowledge,  perform  the  condition  of  the  bond  to  the 
faid  Wright^  as  the  fame  is  above  fet  forth. 

The  plaintiflf  replies,  admitting  the  fafts  lall  above  flated, 
and  further  fays,  that  upon  his  taking  Delajidd  into  partnerfhip, 
Baird  vf^s  continued  broad-cleri  from  thence  until  the  ift  day. 
^LSeptemicr  1772,  and  was  not  difcharged  by  Wright  and  DeU- 

JieU, 
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Jield  or  cither  of  them,  and  which  faid  continuance  of  Baird  in 
his  office  is  the  faid  quitting  the  fervice  of  Wright  and  entering 
into  the  fervice  oWVnght  ^ndi  DelaJUld  mentioned  in  the  defend- 
ant's plea;  and  that  Baird  afterward,  on  the  19th  day  of  Augujl 
1772,  received  in  his  faid  office  147/.  13J.  on  account  of 
Wright  and  his  partnei^,  and  was  requelled  by  Wright  to  pay  the 
fame  to  him  and  Ddajitldy  but  that  Baird  had  not  paid  the  fame 
to  them  or  either  of  them,  but  has  neglefled  fo  to  do. 

The  defendant  having  demurred  to  the  replication,  and  the  5!^i!"!^!!4L 
laintitt  joined  in  demurrer,  this  cale  was  argued  in  this  term  Uaaiffoable 
V  Serjeant  Hill  for  the  defendant,  and  Serjeant  Burland  for  the  pie«  witU* 

-  —  the  meanioi 

of  an  order  foe 


I 

piainti'ff.  '  themeanini 


Serjeant  Hill  for  the  defendant — I  am  to  contend  that  Baird  «  Black.  Re^i 
has  performed  the  condition  of  the  bond,  and  that  the  breach  9*5*3 
affigned  by  the  plaintiff  in  his  replication  is  no  breach  thereof  ia 
point  of  law. 

It  is  admitted  by  the  pleadings,  that  from  the  time  of  the  execu- 
tion of  the  bond,  the  13th  oijuly  1771*  until  the  26th  of  Decern^ 
ber  following  the  plaintiff  carried  on  the  bufincfs  alonc^  and  that 
during  that  time  Baird  ferved  him  as  his  broad-cUrk  juftly  and 
truly,  according  to  the  condition  of  the  bond  given  to  the  plain- 
tiflF  Wright  [only]  by  Baird  and  his  two  friends,  who  were 
bound  with  nim  to  ferve  Wright  whilfl  he  carried  on  the  bufinefs 

alone  and  not  in  partnerfhip  with  any  other  perfon. It  alfo 

appears  and  is  admitted  by  the  pleadings,  that  on  the  26th  day 
of  December  1771,  the  ^WmiiS  Wright  took  Delafield  as  a  partner 
into  the  brewery  bufincfs,  and  that  Baird  continued  to  ferve 
them  in  the  partnerfhip;  and  it  is  alleged  as  a  breach  of  the 
condition,  that  after  Wright  had  fo  taken  Delafield  into  partner- 
ship, Bairdf  while  he  continued  broad-clerk  to  them,  received 
147/.  13J.  on  account  of  Wright  /and  his  tartner^  which  he 
(Bairdy  upon  requefl)  refufcd  and  ncgleftea  to  pay  to  them  or 
either  of  them.  Suppofing  this  allegation  to  be  true,  it  is  not 
a  breach  within  the  condition  of  this  bond,  efpecially  in  the 
cafe  of  an  a£)ion  againft  one  of  the  Jhreties  as  this  is.  And  the 
reafoning  in  the  cafe  of  Lord  Arlington  verfus  Merricie,  2  Saund. 
411,  412*  &c.  is  very  applicable  to  the  prefcnt  cafe;  Merricke 
was  furety  iot  fix  months  for  ^<^^ii^«J  deputy-poflmafler,  in  a 
bond  to  Lord  Arlington  poflmaflcr-general,  and  a  breach  of  the 
condition  eifter  the  fa  months  being  afTigned  it  was  held  ill,  be- 
caufe  Merncke  was  only  bound  as  furety  for  Jenkins  for  Jix 
months  and  no  longer.  In  the  cafe  at  bar,  although  Ruffell  was 
bound  for  an  indefinite  time  as  furety  for  fiaird  while  he  con-* 
linued  broad^cUrk  to  Wright  alone,  yet  he  was  not  bound  as 

furety 


53d  Hilary  Tekm  14  Geo.  III.  1774. 

furety  for  Baird  while  he  was  broad-cUrk  for  Wright  and  TUlaJitU 
in  partnerfhip;  fo  the  breach  afTigned  is  not  within  the  condition. 

In  the  cafe  o^  Stovghton  verfus  Day^  SlyU  i8.  cited  by  Tunf, 
den  J,  2  Saund,  414.  by  the  name  o{  Ilorton  and  Da\^  wberCy 
in  the  condition  of  a  bond  it  was  recited  that  a  (hcrift  had  ^ 
pointed  the  defendant  bailiff  of  a  hundred  within  his  county,  if 
therefore' the  defendant  JhaU  duly  execute  all  warrants  to  him 
direded^  that  tnen^  &c.  it  was  adjudged  that  the  words  all  war^ 
ranis  (hall  be  intended  only  all  warrants  which  (hould  be  direacd 
to  the  defendant  as  bailiff  of  the  faid  hundred,  and  no  other  war* 
rants.  So  in  the  prefent  cafe  it  is  recited  in  the  condition,  tltat 
wfiereas  William^  Baird  having  contraQed  and  agreed  with  tie 
plaintiff  George  Wright  to  live  xmth  and  continue  to  Jerve  hm  in 
the  capaaty  or  Jlation  of  a  broad-cUrk.  Now  the  condition, 
tfc.  is  fuch,  that  if,  &c.  it  clearly  appears  from  hence  that  the 
defendant  Ruffell  was  only  furetv  for  Baird  while  he  continued 

broad-clerk  to  Wright  alone,  an^  no  longer. Simp/on  verfui 

Fields  fecond  cafes  in  Canc\  22.  where  di furety  is  not  liable  at 
}aw  he  (hall  not  be  made  liable  in  equity. 

It  is  averred  by  the  defendant  in  his  plea  in  bar,  that  the  fer. 
vice  of  a  broad-clerk  in  the  condition  mentioned,  was  meant  and 
intended  to  be  executed  and  performed  by  the  faid  William  Bmri 
to  the  faid  George  Wright  in  the  faid  trade  of  a  brewer,  carried 
on  by  the  faid  George  Wright  only,  and  on  his  own  account, 
and  not  in  partnerfhip  with  any  other  perfon  ;  this  avermtnt  is 
traverfable,  and  not  being  denied  by  the  plaintiff  in  his  repli- 
cation,  mufl  be  taken  to  be  admitted  and  confefTed  by  him  to  be 
true.  That  the  intent  of  a  man  lies  in  averfucnt^  and  fo  may  be 
traverfed,  Brooke  tit.  Averment,  pL  50.  1  Salk.  196.  Gnjilh 
verfus  Harrifon.  4  Mod.  249.  5.  u 

Serjeant  Burland  for  the  plaintiff ^Thc  breach  ailigned  is, 

that  after  the  plaintiff  Wright  had  taken  Delafeld  into  partner- 
fhip, Baird  while  he  continued  broad-clerk  to  them  received 
147/.  igj.  on  account  of  Wright  and  his  partner,  which  he 
(Baird,  upon  requeft)  refufcd  and  neglefted  to  pay  to  them,  or 
either  of  them ;  this  is  admitted  to  be  true  by  the  demurrer, 
and  now  it  is  made  a  queftioli  whether  it  is  a  breach  of  tkc 
condition. 

The  condition  is,  that  BairdttiM  be juft  and  XxntiolVright  m 
all  things  relative  to  the  bufmefV,  and  (hall  no  ways  wrongfully 
detain,  embezzle  or  purloin  any  money,  goods,  tfc.  of  or  belonging 
to  Wright ;  it  is  conteffed  that  Baird  has  detained  and  embezzled 
money  belonging  iQ  Wright  zx^A  his  partner,  therefore  he  has  cdr* 
tainlv  detained  and  embezzled T^m^  money  of  and  belonging  to 
6  Wrigkti 
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Wright;  this  appeared  to  me  at  firft  view,  in  fo  ftrong  a  light  to  be 
a  breach  of  the  condition,  that  I  could  not  well  conceive  what 
could  be  faid  to  the  contrary.  My  Brother  Hill  makes  a  difference 
between  B aird ^nihis Jimhes ;  but  in  truth  tlicre  is  no  difference, 
for  whatever  would  be  a  breach  of  the  condition  as  to  Baird^ 
would  certainly  be  a  breach  as  to  the  defendant  R ifffi/l  his  fttrety-^ 
After  the  partnerfliip  commenced  i^^rrf .continued  in  the  fervice 
of  Wright  as  well  as  his  partner,  which  the  demurrer  admits, 
and  that  he  has  embezzled  the  money  of  Wrighi  as  well  as  his 
'  partner,  therefore  the  breach  is  well  affigned.  v 

The  cafe  of  Lord  Arlington  verfus  Merricke,  2  Saund.  411. 
was  confined  to  fix  months ;  and  is  not  like  the  prefent  cafe 
wherein  the  time  is  indefinite. 

Serjeant  Hill  was  about  to  reply ;  but  without  hearing  hidi 
the  whole  court  were  of  opinion  for  his  client  the  defendants 

Curia — The  fa£ls  upon  the  pleadings  are,  that  Wright  from 
the  13th  Adiyol  July  1771,  until  the  26th  day  of  December  fol- 
lowing, carried  on  the  bufinefs  alon^  and  during  that  time  took 
and  employed  Baird  as  his  tfroad-clerk^ zn  office  of  great  truft  in 
the  receipt  and  payment  of  money  within  and  without  doors ; 
two  friends  became  bound  for  his  honefly,  and  that  he  (hall 
render  a  true  and  juft  account  to  Wright:  who  afterwards  with- 
out the  knowledge  or  intervention  of  the  Jureties  takes  a  partner 
into  the  brewhoufe ;  Baird  continued  to  be  employed  in  the 
iame  bufinefs  for  the  partners,  in  which  he  had  before  been  env- 
ployed  by  Wright  alone ;  and  during  his  continuance  in  the 
fervice  01  the  partners,  he  received  money  belonging  to  them  in 
partnerfliip,  and  did  not  account  for  that  money  to  them  or 
either  of  them,  and  thereupon  the  quefiion  is,  whether  this  is  a 
.  breach  of  the  condition  ? 

It  is  truly  faid  that  the  defendant  [the  Jurety]  ought  not  to 
be  bound  beyond  the  fcopc  of  his  engagement,  which  was  to  be 
anfwerable  ior  the  fidelity  of  Baird  to  Wright  only,  not  to  Wright 
and  any  other  perfon  or  perfons.  The  cafes  cited  for  the  de- 
fendant are  appofite,  that  of  the  poft-office  in  2  Saund.  411.  is 
very  near  the  prefent,  and  fo  is  the  cafe  of  the  ftieriff's  bailiff 

there  cited  by  Twifden. Courts  of  equity  are  favourable  to  * 

JiiretieSy  for  where  they  arc  not  llrii;lly  bound  at  law,  a  court  of 
equity  will  not  bind  them. 

The  defendant  Ruffell  engaged  for  Baird's  faithful  fervice  to 
Wright ;  when  Wright  took  m  a  partner  there  was  an  end  of 
the  obligation ;  the  condition  is  confined  to  Wright  only,  and 

the 
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ibe  breach  afligned  is  for  non-pa)'ment  of  the  money  to  Wright 
and  Delafield^  or  either  of  them,  which  is  not  within  the  con- 
dition. The  defendant  R^Jfdl  and  the  other  /Itr^j^  might  have 
confidence  in  Wright^  that  he  would  be  careful  with  refpeft  to 
the  condu£l  of  Baxrd  in  his  office  of  broad-clerk^  which  they 
might  not  have  in  any  partner  with  Wright;  and  for  any  thing 
that  appears  to  the  court,  the  defendant  Rujfdl  had  no  con- 
ception of  being  engaged  for  Bairdi  fidelity  to  any  other  perfon 
befides  fVright. 

The  defendant's  plea  is  well  pleaded;  for  the  rule  is,  when 
tbe  defendant  craves  and  fets  out  the  oyo'  of  the  condition,  to 
plead  generally  the  performance  thereof;  this  is  a  good  bar  to  a 
common  intent,  until  the  plaintiff  replies  and  alleges  a  breach 
within  the  condition  of  the  bond,  which  he  has  not  done  in  this 
cafe,  and  therefore  judgment  mull  be  entered  for  the  defendant. 
Whereupon  Serjeant  Burland  moved  for  a  few  days'  time  to  con- 
(ider  whether  he  would  not  amend  the  replication  upon  payment 
ofcofts,  which  was  granted;  fo  judgment  was  pronounce!  nyf, 
(3c.  by  the  whole  court ;  I  never  heard  that  this  matter  ws 
ftirred  again*  fo  fuppofe  the  defendant  had  his  judgment. 
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Tyflen  Efquire  demandant,  'verfus  Clarke  tenant. 

The  trial  at  the  bar  of  the  C.  B.  in  a  writ  of  right  patent. 

JPRANCIS  JOHN  TYSSEN  Efq.  brought  his  a;n>  » BiKlcRqi, 

gTr/^^/  againft  George  Clarke  and  demanded  certain  mef-  94«* 
fuages,   lands  and  tenements   in    the  parifh   of   Saint    Jokn^ 
Hackney^  in  the  county  of  Middlefex  ;  the  tenant  by  his  plea  put 
himfelf  upon  the   Grand  Assize,  and  the  mfe  being  joined 
upon  the  mere  rights  this  caufe  came  on  to  be  tried  oxiWednef^ 
day  the  4th  day  of  hlay  in  this  term,  before  the  Lord  Chief 
Justice  De  Grey  and  the  reft  of  the  Lords  the  Judges  of 
THE  Court  of  the  Bench  at   WeftminJIer,  by  the  Grand 
Assize,  (viz.j  James  Efdaile^  James  nodges^  Phibp  Dyot^George 
Mercer,  John  iValford,  Knts.  John  Spil/er,  Gerrard  Howard,  Cad^ 
walladerCoier,  Roger  Griffin,  Jojeph  Keeling,  Thomas  Cog^an,  Lo* 
max  Ryder,  William  Addington,  Thomas  Parry,  CharlesShepherd^ 
and  Thomas  Lockwood  Efqrs.  who  feverally  made  the  following 
oath,  (viz,)  '•  I  Sir  James  EJdaile  do  fwear  that  I  will  fay  the  Ut.fe^t 
"  truth  whether  George  Garke  hath  more  mere  right  to  hold  the  S»4- 
**  tenements  which  Francis  John  Tyjf en  Y.{(^,  demands  againft 
•^  him  by  his  writ  of  right,  or  the  laid  Francis  John  Tyjfen  to .. 
*'  have  them  as  he  demandeth,  and  for'nothing  to  lett  to  lay  the 
"  truth,  fo  help  me  GOD." 

Thefe  fixteen  recognitors  of  the  Grand  Assize  being  all 
fworn,  Henry  F other gul  Efq.  fecondary  to  Wxllmm  Mainzoaring 
Efq.  chief  protlionotary  of  the  court  read  the  pleadings,  which 
*are  inrolled  amongft  the  pleas  of  land  of  the  term  of  the 
Holy  Trinity  in  the  thirteenth  year  of  his  prefcnt  Majefly's 
reign,  in  the  439th  Roll. 

fP^alier. 
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WaUer  the  junior  ferjeant,  of  counfel  for  the  tenant,  havii 
opened  the  pleadings,  Davy  the  King's  fecond  ferjeant  open 
the  tenant's  right  and  title  to  hold  the  tenements  in  queftion  to 
him  and  his  heirs  to  the  following  efie£U 

Serjeant  Davy  for  the  tenant — ^The  demandant  alleges  in  his 
count,  that  his  father  Francis  Tyjfcn  Efq.  was  feifed  of  the  tene- 
ments in  queftion  in  his  dtmefae  as  oj Jet  and  righi  vfithinjxty 
years  laft  paft,  and  that  from  Franas  his  father  the  ri^ht  de- 
fcended  to  him,  and  therefore  he  now  calls  upon  my  client  the 
tenant  to  Ihcw  his  right  and  title  to  hold  the  tenements  in  fee. 

In  the  years  1705  and  1706  Francis  Tyffen  Efq.  grandfather  of 
the  demandant,  being  feifed  in  fee  of  the  manor  of  nackne^^  com* 
monly  called  the  Lord's  Hota^  and  Sir  Edward  Noriiey  Knt. 
(then  attorney.general  to  Queen  Ann)  being  fteward  of  the 
courts  of  the  manor,  iflued  a  precept  under  tus  haad  and  feat 
dire3ed  to  certain  cuftoroary  tenants  of  the  manor,  in  the  nature 
of  a  writ  of  ad  quod  damnum^  commanding  them  to  go  to  the 
sm//^  ground  ot  the  manor  near  t^  the  mefluage  of  one  Tkowuu 
Fumders  at  Slamford-hiU  within  the  manor,  and  there  to  view 
and  fet  out,  by  metes  and  bounds,  how  much  of  that  nmfie 
ground  might  be  inclofed  to  be  holden  and  enjoyed  by  the  mi 
Thomas  Flanders^  to  his  ozvn  proper  ufe^  with  the  confent  of  the 
lord  of  the  manor,  and  without  prejudice  to  the  tenants  thereof, 
or  of  any  others  the  Queen's  liege  fubjefls  pafling  by  that  wav; 
this  precept  was  ifTued  by  the  fteward  on  the  1  ith  day  of  />• 
hruary  1705,  dire&ed  as  I  have  mentioned;  accordingly,  feven 
cuftomary  tenants  of  the  manor  having  been  at  the  itmfiegrowU 
near  the  mefluage  of  Thomas  Flanders^  and  viewed  the  fame» 
afterwards  at  a  court-leet  and  general  court-baron  of  the  manor 
held  on  the  28th  day  of  March  1706,  made  their  returu  to  the 
precept f  fviz.J  that  they  went  to  the  zoajle  ground  near  the  dwei- 
linf-noufe  of  Thomas  Flanders  at  Stamjora-hiU  within  the  manor, 
and  there  did  view  and  fee,  and  by  metes  and  bounds  fet  out 
how  much  of  the  wafie  ground  Thomas  Flanders  might  indole 
for  his  ozvn  ufe^  with  leave  of  the  lord  of  the  manor,  and  with 
the  confent  of  the  cuftomary  tenants  of  the  manor,  and  the  di* 
menfions  thereof,  but  that  Mr.  Flanders  was  to  maintain  the 
water-courfe  which  is  by  the  foot-path  fide;  and  that  Mr.  FtoM^ 
ders  nor  his  heirs  nor  ajfigns^  {hould  not  build  any  thing  ai  the 
north  end  within  the  breadth  of  the  houfe  that  lAt.Flamitrs 
then  dwelt  in,  or  rented  of  one  Mr.  Halfted^  that  might  be  a 
foreftalliog  or  prejudice  to  the  fame,  without  the  confent  of  Mr. 
Halfted  or  his  neirs  or  ajfigns^  and  thus  [they  returned']  k  m^tt 
be  done  without  prejudice  to  the  lord  of  the  manor  or  the  tenants 
of  the  faiiae,  or  any  of  the  Queen's  liege  fubjeSs  paffing  thut 

way. 
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way,  and  this  they  judged  to  be  a  true  return  of  the  precept  to 
them  direfted.  Tliis  is  figned  by  all  the  tenants  who  macie  the 
return,  and  by  Sir  Edward  No rthey  the  fteward  of  the  manor  with 
hi3  9wn  hand. 

By  this  precept  and  the  return  thereof  it  appears  that  Thomas 
Flanders  had  a  grant  of  the  ground  in  fee^  ior  it  is  to  inquire 
bow  much  of  the  wa/Ie  ground  might  be  inclofed,  to  be  held 
and  enjoyed  by  Thomas  Flanders  to  his  ozin  proper  ufe;  and 
the  return  is,  that  he  may  inclofeyir  kls  oxunufe  lb  much,  fet 
out  by  metes  and  bounds,  and  that  neither  he  nor  his  heirs  and 
affigns^  fhould  build  fo  and  fo,  which  words  "  heirs  anda/pgns^'* 
plainly  fliew  that  he  had  a  fee,  and  that  Sir  Edward  Northcy 
Lthat  eminent  lawyer]  underftood  it  fo. — ^This  I  humbly  contend 
will  amount  to  a  proof  of  a  title  oxjeijin  in  fa  in  Thomas  Flan^ 
ders^  out  oi  the  anceftors  of  the  demandant,  and  that  his  father 
was  not Jeifed  infee  \f\i\{\nftxty -years  next  laft  pafled  before  the 
ilTuing  forth  of  the  original  writ. 

Having  opened  the  evidence  whereby  we  (hall  endeavour  to 
(hew,  that  the  demandant's  anceftors  have  not  been  feifed  within 
fixtv  years ;  I  (hall  now  proceed  to  open  to  you  the  tenant's  right 
and  title. 

In  the  year  1736  one  Roger  OJhcddeJlon  an  attorney,  being  feire4 
in  pofTcflioii  injee  of  the  tenements  in  queftion,  by  leafe  and  re^ 
Icaje  of  the  fl4th  £?  25th  of  February  1736,  mortgaged  the  fame 
inju  to  John  Clarke  the  father  of  George  Clarke  the  tenant, 
[whofe  heir  he  is]  for  fecurin^  the  fum  ol  1000/.  and  intereft, 
which  deeds  were  properly  regiftered ;  and  no  doubt  or  queftion 
was  ever  niade  by  the  lord  of  the  manor,  or  by  his  fteward  or  any 
other  perfon»  of  the  power  of  OJbaldeJion  to  make  that  mongage 
infee. 

Afterwards  the  intereft  due  upon  the  mortgage  not  being 
pundually  paid,  it  was  agreed  that  ^^r.  Garke  (the  father  of  thS 
tenant)  (hould  purcliafe  of  Ofbaldeflon  the  equity  of  redemption 
infee;  accordingly,  by  indentures  of  leafe  and  releafe  of  tlie  13th 
6?  14th  of  December  1742,  between  Roger  0/baldeficn  and  Sarak 
his  wife  of  the  one  part,  and  the  faid  jfohn  Clarke  of  the  other 
part,  Ofbaldeflon  \ii  cooftdefation  of  1280/.  which  was  then  owing 
and  due  for  principal  money  and  intereft,  and  of  220/.  more 
making  in  all  1500/.  releafcd  the  equity  of  redemption  infu  of 
the  premifes  in  queftion  to  John  Clarke,  covenanted  to  levy  a 
fine  thereof  to  his  ufe  infee,  alfo  that  the  tenements  were  free 
from  incumbrances,  and  were  only  fubjeft  to  a  quit-rent  of 
lox.  per  annum,  payable  to  the  lord  of  the  manor,  and  alfo  that 

he 
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be  had  a  ^ood  title  to  grant  and  convey  the  premifes  in  fee* 
Jimpk;  which  deeds  of  Uaji  and  reUafe  of  174s  were  alfo  prcKi 
perly  regiftered,  and  no  doubt  or  queftion  was  ever  made  by 
the  lord  of  th^  manor,  his  fteward,  or  by  any  other  pcrfon  of  tfaic 
power  of  OJbddeJlon  to  make  that  conveyance  infu. 

In  Michaelmas  term  in  the  Gxteenth  year  of  King  QeoTgc  the 
fecond  ^Jine  was  accordingly  levied  between  John  Qarke  (the 
late  father  of  the  tenant)  plaintiff,  and  Roger  Ofbaldejion  and 
Sarah  his  wife  deforceaius,  of  the  tenements  in  queftion  with 
proclamations  according  to  the  ftatute,  to  the  ufe  of  the  faid 

John  Clarke  and  his  heirs. A  deed  toll  of  attornment  was 

alfo  then  executed  by  OJbaldeJlon  and  all  the  other  perfons  in 
pofleflion  of  the  prciniTes  in  queftion,  whereby  they  attorned 
tenants  to  John  Clarie,  who  entered  into  the  tenements  in  tj^^t 
and  continued  in  pofleflion  till  1769,  when  he  died  feifed  thereof, 
whereupon  George  Clarke  the  tenant,  his  fon  and  lieir  entered 
and  has  been  in  pofleflion  ever  fmce,  and  now  is  feifed  in  fee  : 
this  is  the  tenant  s  right  and  title,  which  will  be  proved,  and 
then  we  hope,  that  you  gentlemen  of  this  Grand  Assize  will 
find  a  verdi3  for  the  tenant. 

The  evidence  for  the  tenant,  was  produced  and  proved  in  this 
order, 

ift^  The  mortgage  in  fee  (for  fecuring  1000/.  and  intereftj  by 
OJbalde/lon  to  John  Qarke  by  leafe  and  rdeafe  of  the  24  &  25 
of  February  1736  was  provei  and  read, 

iu/(y,  The  leafe  and  releafe  of  the  13  £?  14  of  December  1742, 
whereby  Ofbaldeflon  releaied  and  conveyed  to  John  Qarke  the 
equity  of  redemption  of  the  premifes  in  queftion  mfeefimfle  in 
confideration  of  i^oof. 

3^,  The  )f«^  by  Ofbaldeflon  and  his  wife  to  John  Clarke  with 
proclamations  was  admitted  by  the  counfel  for  the  demandant, 
and  that  by  virtue  thereof  John  Clarke  entered  and  became 
feifed  in  fee,  that  he  Ai^A  feifed^  and  that  George  Clarke  the  tenant 
is  his  heir:  and  it  was  alfo  admitted  that  neither  did  Francis 
TyffenthQ  fether,  nor  Francis  John  Tyffen  his  fon  [thedemandantl 
at  any  time  within  five  years  next  after  the  proclamations  had 
and  made,  purfue  his  title,  claim  or  intereft  in  or  to  the  tene« 
ments  in  queftion,  or  any  part  thereof  by  way  of  aBion  or  law- 
ful  entry. 

^thly.  The  deed  poll  executed  by  Ofbaldeflon  and  the  perfons 
iri  pofleflion  dated  the  22d  o{  Decernber  1742,  whereby  they  at- 
torned tenants  to  John  Clarke  was  proved  and  read. 
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^M/y,  It  was  alfo  proved  by  fcvcral  witneflcs  who  knew yokfi 
Uarhe^  that  be  was  in  poflefTion  and  received  the  rents  and  profits' 
of  the  tenements  in  queftion  from  the  year  1742  until  his  death/ 
and  that  he  died  in  the  year  1769.  •     ' 

6/A/y,  Theh .Serjeant  Dax/y  called  upon  the  demandant  to  pro- 
duce the  bcvok  or  dburt  rolls  of  the  manor  wherein  the  precept 
SLud  return  [which  he  had  before 'oi)ene((  and  ftatedl  were  en- 
tered  ;  a  book  of  the  courts  of  the  manor  was  accordingly  pro- 
duced by  Mr.  JVail  the  fteward,  in  which  there  is  an  entry  of  a 
{recepi  ifTued  by  the  fteward  of  the  courts  and  a  return  thereto, 
y  certain  cuftomary- tenants  of  the  manor,  the  tenor  whereof  is 
as  foUoweth,  which  was  read. 


*^  Mauerium  de  Hack-"' 
**  ney  Commumter^ 
**  vocaium^        The 
•*  Lord's  Hold* 


**  Curia  Vijus  Franci  Pletrii  Domini  Re^- 
**  gma  cum  Curid  Baron'  Generali 
'*  Francifci  Tyjfen  Armigeri^  &c.  &c* 
"28  Martii  1706. 


**  Etiani  ad  hanc  Curiam  Ilomagium  praedi&um  fuper  Sacra- 
*'  mcntum  Jiium  prefentat  que  J  dam  aliud  Preceptum  gerentem  da^ 
**  turn  dnuno  oaavo  die  Januarli  ultimi  preteriti  per  prrfatum 
**  Senrfchdllumfub  manu  etjigillofuis  emanatum  ei  quibufdam  Cujlo- 
**  mariis  tenentibus  Manerti  predicU  directum^  preapiens  iis  ac^ 
•*  cedere  ad  Vallum  Fundnm  Manerii  prediQi  propl  Mc/ftltagiuni 
**  Tliomae  Flanders  apud  Stamford-Hill  infra  manenum  pre- 
'*  diclurAy  et  ibidem  intueri  et  per  met  as  et  bundas  exponere 
•*  quantum  V ^^'i  {vinix  predicliincludi poffit^  tenendum  it gauden* 
*'  dum  per  prrfatum  Thomam  Flanders  ad  proprium  ufum  Fuum 
*'  cum  conjenju  DQmini  Manerii predt&i  etJineprejudicioTenentium 
•*  ejufdem^  aut  aiiquorum  aliorum  Legeorwn  diSa  Domina Regime 
'*  per  viam  illam  tranfeuntium;  et  qudd  ad  hanc  Curiam  Septem 
**  tenentes  cuflomarii  Slanerii  prediai  quibus  preceptum  predidum 
'^  d/ J tc7um  fin ffecr runt  Rctorn'dxn  Preceinti  prediSIi  in /iifc€  An- 
•*  glicanis  verbis  fequen  Li  bus  ^  viz.  Hackney  xmnor^  The  Lord^s 
**  Holdt  We  whole  names  arc  here-undgr  written  being  cafto* 
"  marv  tenants. of  the   faid  manor*  near  the  dwelling-houfe  of  *  ^^^  f^tmt 


to  be  1  few 


want- 


Thomas  Flanders  at  Stamford-hill  within  the  faid  manor,  and  ^^^l 

there  did  view  and  fee,  and  by  metes  and  bounds  fet  out  how  ing,  butthli 
much  of  the  laid  wnfte ground  the  faid  Thomas  Flanders  may  in-  *"  *"  ««^ 
clofeyir  his  own  ufe  with  leave  cf  the  lord  of  the  faid  manor,  Jh^to^rT- 
and  with  the  confent  of  us  cuftomary  tenants  of  the  faid  manor,  book. 
and  the  dimenfioris  are  a<?  follow eth,    Cr of s  the  common  at  the 
fonth-end  ten  rod  dnd  a  half   the  tuejl  fide  by  the  foot rj^ath 
twenty -one  rody   and  the  north-end  is  fve  rod^  and  the  eaftfidt 
is  twenty-two  rod;  but  Mr.  Flanders  is  to   maintain  the  wa- 
ter-conrfe  which  is  by  the  foot-path  fide,  and  that  Mr.>fZfln- 
Vol.  III.  NN  "iffi^ 
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**  ders  nor  his  keifs  nor  djfigns  (hall  not  build  any  dung  at  fhe 
^  nerth-endy  within  the  breadth  of  the  houfe  that.  Mr.  Flsmkn 
'*  dwells  in  or  rents  of  Mr.  Halfted  that  may  be  aforefiallin^ 
**  or  prejudice  to  the  fame,  without  the  conlent  of  Mr.  Ud^ 
*^  or  nis  heirs  or  affigns,  and  thus  it  may  be  done  wilboat  pre- 
^  jiidice  to  the  lord  of  the  manor  or  the  tenanu  of  the  fame,  or 
**  any  of  the  Queen's  Iiege^fubje3s  paffing  that  way;  and  this 
**  we  judge  to  be  a  true  return  of  this  precept  to  us  diicfted, 
^  bearing  date  the  i  ith  day  of  Fehrnary  1705,  and  in  the  fomth 
'*  year  of  the  reign  of  our  Sovereign  Laay  jtnne  by  the  grace 
•*  of  God  Queen  of  England^  Scptumd^  France  and  hdand^  de- 
•*  fender  of  the  faith,  £?r.  Jfam.  Mutton — Tko.  Anden — Tks. 
••  King — Richard  Townjend — Edm.  Weft.-^-^orgc  Taylor  [X] 
••  his  taulL—Tho.  Perkins  [X]  his  m^V* 

This  is  the  whole  of  the  tenant's  right,  title  and  evidence  m 
fubftance  and  effed,  and  here  Serjeant />ai7  refted  his  cafe.' 

Serjeant  Hill  for  the  demandant Thit  trecept  iSocdi  by  Sir 

Edward  Northej  in  1706,  in  the  nature  of  a  writ  of  ad  fid 
damnum^  clearly  proves  a  title  in  the  then  lord  of  the  numor  to 
the  inheriunce  ot  the  tiafie  which  is  the  fciie  of  the  tenements 
in  queftion,  and  no  title  has  been  (hewn  to  take  the  inheritance 
out  of  the  lord  of  Ihe  manor  above  60.  years. 

The  anceftors  of  the  demandant  have  been  lords  of  the  manor 
of  Hackney  for  many  generations ;  Francis  his  grandfather  was 
lord  thereof  before  the  year  1700,  and  died  feifed  m  Jee  in  I7i0i 
when  the  fame  defcended  to  Francis  Tyffen  his  eldeft  foo  and 
heir  [and  father  of  the  demandant]  who  entered  and  died  feifed 
in  17171  foon  affter  whofe  death  the  manor  defcended  to  the  de- 
inJiut,  who  was  his  pofthumous  and  only  fon. 
t 

Ofbaldefion  being  in  polTeflion  and  pretending  to  be  feifed  in 
fee  in  1736  makes  a  mortgage  to  the  tenant's  Uther,  and  after- 
wards ia  174a  conveys  to  him  the  equity  of  redemption  in  fee; 
0/baldefton  was  onlv  a  tenant  for  years  to  the  demandant's  an- 
'  cefior,  as  we  ihall  mew  to  you. 

It  has  been  the  ufage  and  cuftom  of  this  manor  for  the  lords 
thereof  to  make  leafes  to  their  tenants  of  parcels  of  thcm^ 
grownd  for  the  terms  of  40,  jo  oi*  60  years,  and  previous  to  the 
granting  fuch  leafes^  it  has  been  the  ufage  for  the  fieward  to 
tflue  precepts^  like  that  which  hath  been  produced,  to  inquire 
im  the  nature  of  a  writ  of  ad  quod  danmnm  whether  it^  woula  be 
my  damage  to  the  lord,  the  tenants,  or  the  fubied,  if  fuch  a . 
p«cel  of  wa/le  ihould  be  indofed  for  the  lord  to  let  a  iea/e 

thfxtot 
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(hereof  to  a  tenaht;  and  there  never  was  an  inftahce  of  z  grant 
of  fueh  wafle  in  fee. 

Upon  this  ufage  or  cu  ftom  the  precept  which  has  been  proved 
was  ifTued  by  Sir  Edward  Narthe^  the  fieward;  in  cpnfequencc 
whereof  a  Uuife  was  granted  by  the  lord  to  Thomas  Flanders  for 
forty-one  years,  who  entered  and  t)uilt  upon  the  wdfii  (the  pr<^« 
mifes  in  c^ueftion)  and  enjoved  the  fame  until  1710  or  1721* 
when  he  died ;  leaving  a  wiaow  CaiAarine  Flanders^  and  feveral 
brothers  or  nephews. 

Catharine  Flanders  took  adminiftralion  to  her  late  hufband,  ^ 

and  thereupon  became -intitled  to  the  leafehold  premifes,  took 
poiieffion  thereof  and  enjoyed  the  fame  as  perfonal  efiate  until 
tier  death;  but  if  Thomas  Flanders  had  died  feifed  in  fee  of  thft 
tenements,  the  fame  would  have  gone  to  bis  brother,  and  not 
to  his  widow. 

Catharine  Flanders  made  heir  will  dated  the  1  ath  day  olNovem* 
btr  iyt6\  and  therebv  direSed  the  premifes  to  be  fold  "by  her  exe- 
cutor Roger  Ofbaldejloni  and  foon  afterwards  died ;  tne  rent  of 
los.  per  annt{m  appears  to  have  been  paid,  by  Thomas  Flanders^ 
by  his  widow^  and  by  0/baldeftan  himfelf ;  fonfie  of  thefe  pay« 
ments  were  nwde  while  the  demandant  was  an  infant  and  a  ward 
of  the  court  of  ChfUKery,  particularly  by  Catharine  the  widow  pf 
Thomas  Flanders  whom  Ojbaldefion  reprefents,  fo  that  ihe^fric 
had  no  operation  at  all,  the  parties  thereto  having  no  eibite  in 
the  lands  whereof  zfirie  could  be  levied,  it  was  a  nullity  a^  a 
deceit  by  0/baldefion. 

There  is  no  ground  of  reafon  ta  £aiy  that  Flanders  or  OJM* 
dffton  ever  purchafed  the^^^,  if  he  had  (hewn his  title  deed  to  Mr» 
John  Clarke^  it  would  have  appeared  that  he  was  only  poflefled  .' 
of  a  term  for  years  under  the  lord  of  the  manor;  it  teems  to  be 
a  dire6l  fraud  between  OJbaldeJlon  and  Qarhe  the  father  of  the 
tenant;  it  is  not  material  whether  Jfohn  Clarke  was  a purchafer 
for  a  vatltrable  confideration  without  notice  or  not,  (or  w6  are 
now  upon  the  m^ere  right  in  a  <M>un  of  law,  and  hot  in  a  court  of 
equity. — ^The  evidence  for  the  demandant  was  tliengooe  into 
as  follows. 

Mary  Tyjin  fworn — I  am- the  firft  coufin  oT  Francis  John  Tyfen 
the  demandant  who  is  the  only  fon  of  Francis  T^en  his  father, 
late  lord  of  the  manor  of  Hackney^  who  died  about-  the  y^ 
1717,  whom  I  knew  and  well  remember,  he  was  the  eldeft  fon 
of  the  detnindazft's  grand-father,  who  was  lord  of  the  maiiof  of 
Hackney^  and  died  about  the  year  1710  as  I  have  heard;  tfaede^ 
nkMidaiii  was  born  after  the  deam  of  his  father,  and  is  hia  ooly  fon. 

tt  N  R  My 
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Mr.  Wall  fworn — I  have  been  ifteward  and  dcputv-ftcward  of 
this  manor  about  thirteen  years,  thefe  are  the  court-oooks  of  the 
manor  whereby  it  appears;  that  the  demandant's  grand- father, 
and  himfelf  have  been  lords  of  the  manor  of  Hackney  ever 
fince  and  before  the  beginning  of  this  century. 

,  Mr.  Wall  was  about  to  prove  the  ufage  of  the  manor  (from 
entries  in  the  court-books)  for  the  fteward  of  the  court  for  the 
time  being  to  iffue  fuch  precepts  as  before  mentioned,  in  order 
for  the  lord  to  grant  Uafes  of  parceU  of  the  waJie  for  years,  and 
thit  there  is  not  one  inftance  to  be  found  wherever  the  lord 
granted  a  ^tf;  but  Serjeant  Dai^  objefled. 

That  fuch  evidence  of  ufage  within  the  manor  is  not  admif- 
fible,  and  cannot  afFeft  the  prefent  queftion;  for  if  the  lord  of 
the  manor  has  thought  fit  to  grant  a  Jee^  he  (hall  not  take  ad- 
vantage of  a  cuftom  or  ufage  againft  his  own  ^r^n/;  for  what  I 
infift  upon  is,  that  we  have  given  fome  evidence  in  order  to  prove 
that  the  \oxA  granted ' a' fee  to  Flanders  from  the  words  heirs 
and  affigns  of  f landers  in  the  precept  i  flued  by  S  ir  Edvfard  Nor  they 
and  the  return  thereof  by  the  tenants  which  recites  the  precept. 

Lord  Chief  Juftice — You  have  only  produced  the  precept  of 
the  fteward  to  the  tenants  to  inquire,  &c.  and  their  return 
thereof,  you  have  not  produced  any  grant  of  a  fee  to  Thomas 
Flanders. 

Serjeant  Davy — ^What  I  humbly  infift  upon,  is,  that  we  have 
given  evidence  in  order  for  the  Grand  Assize  to prefume  that 
the  lord  granted  an  cftate  in  fee  to  Thomas  Flanders^  and  that  the 
^nere  right  is  with  the  tenant  to  hold  the  premifes  in  queftion ; 
but  the  lord  fays,  •*  Whatever  grant  I  have  made  to  Flanders 
••  yet  I  fay  there  is  a  cuftom  to  grant  only  leafes  for  years.'* 

Serjeant  /////  for  the  demandant — I  do  admit  that  if  my  Bro- 
ther Davy  had  produced  a  grant  in  fee  from  the  lord,  we  could 
not  have  encountered  that  by  this  cuftom  or  ufage,  but  the  evi- 
dence produced,  is  oxAy^  pre/iimptive  cv'iAcnce  oi  Migrant  in  fee: 
I  will  prove  that  thefe  precepts  never  preceded  a  grant  infec^ 
but  only  Uafes  for  years.  .  , 

Serjeant  Dji^— The  objeftion  is  not  anfwered;  the  lord  had 
a  right  to  grant  what  eftate  he  thought  fit,  and  he  has  been  out  of 
poffeflion  ever  fince  the  year  1706. 

S-'^IJ*"^^  °^^  Lord  Chief  Juftice — From  the  year  1706  to  1736,  there  is 
•  manor  to  ^^^  ^^X  ccrtam  or  concluuve  evidence  cither  way,  only prefumptive 
rant  evidracc; 
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evidence;    I  have  no  doubt  but  that  this  evidence  io  fliievr  the  I*afeionly,U 
ufage  or  cuftom  is  admiffible.     In  1736  we  find  the  lord  out  of  Jjj^^l^. 
pofleflion,  but  how  the  poffeflion  was  from  1706  until   X'jo^S  jumftwivn-- 
doth  not  yet  appear.     In  1706  ?l  precept  is  iffued,  and  the  tenants  dene*  of  • 
return  that  they  haye  fet  out  the  metes  and  bounds  of  the  wafie,  grant  m  fee. J 
which  Thomas  Flanders  may  inclofe  for  Aix  own  ufe^  with  leave  of 
the  lord  and  tenants,  and  which  will  not  be  prejudicial  tothelord» 
the  tenants  or  the  Oucen's  fubje6^s,  which  is  very  properly  faid 
to  be  like  a  writ  of  ad  quod  damnum:  but  this  is  not  a  grant  in 
fee:  1  delire  to  be  underllood  not  to- mean  any  thing  againft  the 
weight  of  the  evidence  of  ih%  precept  and  ret  urn ,  wherein  are 
the  words  Thomas  Flanders  his  heirs  and  affignsy  but  the  lord's 
permiflion  and  the  tenants'  confent  that  Flanders  may  inclofe, 
iurely  does  not  amount  to  a  grant  in  fee:  we  muft  take  it,  that 
tMis  precept  iffued  in  confequencc  of  forae  cuftom,  and  this  evi- 
dence  now  offered  is  to  illuftrate  that  cuftom;  if  the  cuftom  be 
proved  as  opened   it  will  not  be  conclufve  evidence,  but  cer* 
thinly  it  is  admifTiblc. 

Gould  Juftice — I  am  of  ^  different  opinion,  and  think  this  is 
^ot  now  competent  admiffible  evidence;  the  terms  of  the  return 
of  the  precept  are  *•  that  neither  Thomas  Flanders  his  heirs  or 
**  afjigns  fhould  build  fo  and  fo ;"  9i  freehold  was  intended  to  be 
granted  to  Flanders:  there  were  houfes  built  upon  the  ground 
before  the  deed  poll  of  attornment  in  1742,  which  is  evidence  thai 
from  the  year  1706  there  has  been  an  enjoyment  by  Thomas 
Flanders  as  hting  feijed  in  fee ^  cfpecially  when  confidered  toge- 
ther with  the  words  heirs  or  afjigni  in  the  return  of  the  precept* 
If  we  were  in  the  cafe  of  an  ejedment^  twenty  years  pofleflTion 
would  be  a  fufhcient  title  for  the  tenant ;  the  pofTeffion  of  the 
tenant  and  of  thofe  under  whom  he  claims  for  fixty  years  is  the 
fame  thing  in  the  prefent  cafe;  it  is  not  pretended  that  the  lorcj 
/could  not  ^r^i«/  tnfeey  it  is  not  any  cuftom  that  gives  this  title, 
the  lord  ot  the  manor  might  as  well  grant  in  fee  s^s  "-for  vears : 
here  is  evidence,  ii^  my  opinion,  that  the  lord  granted  to  Flanders 
pt  fee, 

Blackftone  Juftice — I  agree  with  my  Lord  Chief  Juftice  that 
this  evidence  to  fhew  th<?  ufage  or  cuftom  is  admiffible ;  my 
Brother  G^wA/  fays  here  is  evidence  of  ^grant  by  the  lord  of  the 
manor  to  Thotnas  Flanders  infee^  \\  it  had  been  fo  th^re  would 
have  been  an  end  oi  the  matter,  but  this  inftrument  of  the^r^- 
cept  and  the  return  is  pn\y  prefumptive  evidence  of  di  grant:  the 
reftriftion  that  Flanders,  his  heirs  and  affigns;  fhall  not  build  fo 
and  fo  is  only  a  prefumption  of  a  grant  tn  fee:  on  the  other  fide 
for  the  demandant,  they  want  to  fhew  'a  prefimptive  evidence, 
^hat  \}ixt  grant  was  of  a  tcrmforyears\  there  may  be  fi^ch  prefump^ 

N  N  3  ttv^ 


050  £f  $TS£  Tsui  li  Gto.  III.  1774. 

iivi  evidence  on  the  fide  of  the  demandaiUy  and  it  ought  to  be 
admitted. 

Ndta  Juftice — I  am  of  <^inion  with  my  Lord  and  Brother 
JSlackfione  that  the  evidence  now-  offered  is  very  proper  and  ad. 
niiBble;  my  Brother  Gould  objefis  that  this  is  leuing  im  evi. 
dence  contrary  to  a  grani  made  by  the  lord  to  Flanders  imfee 
'  vpwards  of  fixty  year»  before  tlie  iffuin^  of  the  demandant's 
writ ;  let  us  confider  what  the  evidence  is  that  the  tenant  has 
given,  it  is  nothing  more  than  evidence  that  the  lord  had  a 
power  bv  the  precept  and  the  reium  thereof,  to  grtaU  to  Flanders 
and  his  heirs  it  he  h  pleafed;  it  is  executory^  not  an  aflual  ^roal 
executed^  here  is  nothmg  to  (hew  tliat  fuch  £ruMi  was  ever  made 
or  compleated,  the  tenant  has  not  pretended  to  fet  up  smy  fuch 
grani:  here  is  only  ^  faint  prefumMien  of  2i  grants  as  it  appears 
to  me,  and  therefore  the  other  fide  may  give  evidence  of  a 
cuftom  to  the  contrary^  which  is  very  proper  to  be  admitted  in 
my  opinion. 

Gould  Jufiice — ^I  ground  my  opinion-  upon  the  long  time  of 
poffeflion;  I  think  upwards  ot  fixty  years'  poffeflion  in  this  cafe 
implies  a  good  title. 

Then  Mr.  Wall  the  fteward  was  examined.  He  produced 
feveral  court-books  of  the  manor,  whereih  are  many  entries  of 
frtct^s  from  time  to  time  ifliied  by  the  ftewards  ot  the  manor 
for  the  time  being,  commanding  the  tenants  to  fee,  inquire  and 
return  how  much  of  the  xoeL^e  the  lord  may  inciofe,  without 
prejudice  to  his  tenants  or  the  King's  fubjeSs;  and,  being  told 
by  the  court  he  might  refer  to  tlie  entries  in  the  books,  Mr. 
Wall  read  many  entries  oi  precepts  and  returns  thereof,  and  pro- 
duced  fome  lec^s  made  in  purfuance  of  fuch  precept  and  returns^ 
.  particularly  he  read  one  of  ihek  precepts  and  returns  of  the  aSih 
day  of  January  1703,  and  then  produced  a  ilc<^  granted  upon 
xh^  precept  ^xA  return  to  Thomas  Aftem  for  thirty-two  years.— 
He  read  another  of  the  fame  kind  of  the  21ft  day  of  April  1715. 
and  produced  a  leaje  in  confequence  thereof,  to  one  Gamage  for 
years.  He  read  another  of  September  1661,  anda/e^  for  years 
made  in  confequence  thereof  to  one  Jeremiak  French^  of  part  of 
the  rvq/le  for  him  to  inctofe,  build  upon,  and  make  Into  garden 
ground  for  his  own  houfe. 

Lord  Chief  Juftice — ^Are  any"  of  thefc  leafes  entered  in  the 
court  books  ? 

Mr.  Wall  the  fteward-— No  my  lord.  He  then  read  another 
precept  and  return  of  the  18th  day  of  AprU  ij^f^  aad  a.  ka/e  (or 
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years  made  in  purfuance  thereof  to  one  John  Clarie-^AnA  an* 
other  of  the  fame  in  1706,  and  a  kq/e  to  William  Francis  for  41 
years  at  20X.  per  annum. — Another  of  the  like  in  the  year  1740. 
And  It  appeared  there  were  a  great  number  of  entries  of  otncf 
prccMs  and  returns  of  the  fame  fort,  and  that  lea/es  for  years 
had  been  ufually  granted  in  purfuance  thereof — ^And  Mr.  IVatt 
further  depofed,  that  he  could  not  find  in  the  books  of  the  manor 
one  entry  or  cafe  of  a  grant  in  fee  by  the  lord. 

Thomas  Fo/brooke  was  called  to  fhew  that  the  premifes  ill 

Jueftion  were  a  chattel-intere/l  of  Catharine  Flanders  the  widow  of 
homas  Flanders. — He  depofed  that  he  knew  the  ground  in 
queftioft  near  60  years  ago,  that  when  he  firft  knew  it,  it  was 
wafie-groutid,  he  thought  that  Thomas  Flanders  firft  built  fome 
little  houfes  upon  it,  who  died  between  50"  and  60  years  ago, 
and  left  a  widow  whofe  name  was  Catharine^  to  whom,  he  be- 
lieved«  the  houfes  belonged,  but  did  not  remember  that  (he 
lived  in  any  of  them — ^That  he  knew  Roger  OJbaldefton  who  built 
fome  of  the  houfes,  three  or  four  of  them ;  that  there  were  no 
great  houfes  built  before  OJbaldefton  came  into  pofleflion,  that 
there  are  three  or  four  great  houfes,  and  three  or  four  fmal| 
ones,  feven  in  all,  and  that  the  fon  of  OJbaldefton  told  him  t^e 
houfes  belonged  to  Mr.  T^en  the  lord  of  the  manor ;  that  Tho* 
mas  Flanders  left  a  brother,  and  three  or  four  nephews  and 
nieces,  and  that  Roger  OJbaldefton  died  about  ten  years  ago. 

Charles  Gwilt^  produced  from  the  Ecclefiafticil  Court  a  copy 
of  the  ad  of  that  court  to  prdve  that  adminiftration  of  the  per- 
fonal  eftat^  of  Thomas  Flanders  was  granted  to  his  widow  Cathd^ 
rine,  which  was  read  in  evidence,  and  held  to  be  good  without 
producing  the  original  letters  of  adminiftration,  notice  having 
been  given  to  produce  the  letters  of  adminiftration. 

The  original  will  of  Catharine  Flanders  dated  12th  day  of  JVJr- 
,  vember  1726  was  produced  from  the  Ecclefiaftical  Court  and  read, 
whereby  (he  direfis  the  premifes  in  queftion  to  be  fold  to  make 
^ood  the  legacies,  and  makes  Roger  OJbaldefton  and  A.  Bayty 
joint-executors,  but  by  a  codicil  [alfo  produced]  revokes  A^ 
Bayly i  being  executor,  and  makes  OJbaldefton  fole  executor  and 
renduary  legatee;  and  by  the  a8  of  the  Spiritual  Court  for  the 
probate  of  the  mil  it  appeared  that  OJbaldefton  was  the  only  a6Uilg 
executor. 

Samuel  Hillier  produced  and  proved  fome  original  accounts 
taken  before  a  mafter  in  Chancery  between  1722©  1726  in  a 
caufe  of  Tyffen  verfus  TyfTen  depending  there  when  the  demandant 
was  an  in  wit  and  a  wardol  that  court,  in  which  account  the  it- 
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ccivcr  charges  himfelf  with  four  or  five  years  rent  received  of 
Catharine  Flanders^  and  two  years  rent  after  1726  (when  (he 
'  died)  at  tos.  per  annum  for  the  premifes  in  queftion  lor  the  uie 
of  the  demandant  then  an  infant  and  lord  of  the  manor  of  Had- 
ney:  and  that  after  that  time  the  yearly  rent  of  loi.  is  returned 
in  arrear. 

'  It  was  alfo  proved  that  Thomas  Flanders  had  a  real  eftate  at 
Waltham^  and  that  foon  after  his  death  his  nephew  entered  and 
enjoyed  the  fame. 

rwbtte  pre-  William  OJkald(fton^  the  fon  of  AUxander  Hill  OJhaldeJlon  who 
dMiSfonlYu"  ^'2* 'he  fon  oiRogrr  OJbaldrJlon,  heing  called  and  fworn,— depofed 
given  of  a  that  he  had  in  liis  hand  a  paper  writing  indorfed  **  a  copy  of  a 
grantin  fte>  a  «*  draught  of  a  leafe  from  Francis  Tyjftn  formerly  lord  of  the 
iM^WelVen  **  nianor,  to  Thomas  Flanders^  of  the  ground  in  queflion  for  41 

inevideoceto  "  years.'* Another  draught  of  a  leafe  of  the  like  tenor  which 

■  induce  a  pre-    was  found  amongft  the  writings  of  \hc  demandant  by  his  at- 

SlT^Mto/a  'O'^^^y  ^^a-'^.alfo  produced  by  Mri  T^ann  his  Ute  attorney. — But 

Icffcl  Serjeant  Bavy  pbjefled  that  ihefe  draughts  could  not  be  read  in 

evidence;  for  that  no  prpof  had  yet  been  given  to  the  court  tliat 

fuch  leafe  or  leafcs  ever  exifted,  that  a  leafe  might  have  been  in 

contemplation  but  never  carried  into  execution;  that  there  is  a 

S'^at  difference  between  a  draught  of  a  leafe  and  an  examined  copy 
ereof,  ihefirjl  dqth  not  prove  that  any  lea/e  ever  exiftcd,  but 
the  fditer  is  iU^me  proof  that  a  L-afe  did  once  exift,  and  may  be 
read,  if  the  original  is  loft  or  deftroved,  or  Cannot  be  foand  ;  fo 
he  infifted  the  draughts  could  not  be  read, 

Serjeant  Hill  for  the  deniandant-^Anf\yered  that  fome  l^aji 
to  Flanders  muft  have  once  exifted,  bccaufe^i^th  been  already 

E roved  that  the  premifes  in  qucftion  have  gomi  from  Flanders  10 
is  widow,  and  from  her  to  Roger  O/baldrJloa  in  a  courfe  as  a 
perfonal  eflatc  ;  that  rent  had  betrn  paid  tor  it  to  the  lord  of  the. 
manor  as  for  a  leafehol.d;  that  one  draught  corner  from,  and  is 
found  amongft  the  papers  of  Ro^er  Ojhalaejlon ;  that  the  doinanu- 
ant'being  a  pofthumous  child,  and  his  deeds  and  writin;Ts  bcinir  in 
the  court  of  Chancery,  there  is  a  prefumption  thfit  his  coUfttapjLit 
cfthelea/c  may  be  loft;  that  taking  all  ihefe  circumftanccs  toge- 
ther, here  is  a  reafonable  ground  for  the  court  to  permit  thofc  two 
draughts  to  be  read- 

Serjeant  Glynn  for  the  demandant  alio — Anfwcrcd  that  tl.cfe 

.  draughts  were  not  offered  as  an  eyidei .  e  to  cftabiiih  '^  leafe ^  but 

to  ftiew  that  there  was  a  leafe  in  contemplation,  and  that  there  is 

a  gtedX  prefumption  that  the  premifes  in  queflion  are  leafehoid^  and 

jiQifreehoU;  that  the  tenant  has  oulv  gwcn prefumptiie  evidence 
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©f  a  grant  in  fee  by  the  lord  of  the  manor,  and  that  thefe  draughts 
agreeing  wtih  other  circumftances  already  proved  ought  to  be  read. 

Mr.  GwiU  clerk  to  Mr.  Elderton  the  demandant's  attorney- 
proved  that  he  had  fearched  and  looked  over  every  deed  qf  the 
demandant  in  his  pofTelfion,  in  the  room  where  he  keeps  the 
ftme,  and  could  not  find  any  leafe  to  Flanders. 

^tr'yt^niGro/e  for  the  demandant — Anfwered  that  ihek  draughts 
were  not  produced  and  offered  as  conclujive  evidence  of  a  Uafe^ 
but  infifted  they  were  admiflible  evidence  to  induce  zpre/iimphon 
that  a  lea/e  once  exifted ;  and  properly  encountered  the  title 
made  by  the  tenant,  which  was  no  more  than  a  title  hy  prefump^ 
tion ;  and  whether  the  evidence  is  fleight  or  ftrong  is  for  the  coni. 
fideration  of  the  gentlemen  of  this  Grand  Assize,  and  therefore 
it  ought  to  go  to  them. 

Serjeant  Davy  in  reply — Said  that  his  objeQion  was  not  an- 
fwered ;  that  unlefs  thefe  draughts  go  to  prove  that  fuch  a  leafe 
>vas  executed  and  once  exifted  they  are  no  evidence  at  all ;  th^t 
fearch  having  been  made  and  no  leaje  to  be  found,  was  (if  any 
thing)  rather  a  proof  than  no  leafi  ever  exifted ;  that  when 
evidence  is  offered  of  a  deed  fuppofed  to  be  deftroyed  or  loft,  it 
is  neceffary,  i/f.  To  prove  that  fuch  deed  once  exifted.  zdly^ 
That  it  is  deftroyed  or  loft,  and  that  diligent  fearch  hath  been 
made  in  a  proper  place  or  places  and  it  cannot  be.  found;  or 
r^dty^  That  it  is  in  the  hands  of  your  adverfary,  who  refufes  to 
produce  it  upon  notice  fo  to  do ;  after  having  done  this,  a  rea- 
fonable  proof  may  be  given  of  a  copy  or  the  contents  of  fuch 
deed ;  a  draught  alone  doth  not  prove  that  a  deed  did  ever  exift, 
without  other  circumftances,  as  letters  between  the  parties,  in- 
^ruftions  to  counfel,-  (3c.  (3c*  fo  he  ponpluded  thefe  draughts 
ought  not  to.be  read. 

Lord  Chief  Juftice — ^The  tenant  claims  under  a  grant  from 
jlie  lord  in  fee,  and  has  only  produced  prefutnptive  evidence 
tliereoF;  the  demandant  infifts  that  the  premifes  in  queftion  are 
only  leafehold;  he  has  proved  tliat  rent  has  been  paid  for  the 
fame  as  upon  other  {\m\\2ir  Uafes  which  have  been  produced  and 
read  by  the  fteward  of  the  court  of  the  m^nor;  he  has  alfo  . 
proved  that  the  premifes  have  been  enjoyed  as  part  of  the  ^^r- 
Jonal  eflate  of  Thomas  Flanders^  and  that  there  is  no  inftance  to' 
be  found  in  the  court  books  of  any  grant  of  a  fee  by  the  lo/d  in 
confequence  of  fuch  precepts  and  returns  thcreoi  as  have  been 
read ;  and  therefore  I  think  thefe  draughts  ought  to  be  read  as 
a  reaf()nabIe^r^;7z^Ai;^  evidence  that  there  may  have  been  fuch 
a  Uaf^  as  this  once  ^xifting;  efpecially  as  fearch  has  been  pro- 
perly     , 
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perly  made  for  a  Uafe  among  the  lord's  deeds,  and  none  can  te 
iound.  The  reft  of  the  judges  were  of  the  fame  opinion,  ib  the 
draughts  of  kafes  to  Thomas  Flanders  for  41  years  were  read. 

Blaclftane  Juftice — It  appears  in  evidence  that  Roger  0/haL 
dejlofi  was  the  fole  executor  of  Catharine  Flanders ^  and  refiduaiy 
legatee  of  her  perfonal  eftate,  and  that  two  years  rent  was  paid 
after  her  death ;  fq  that  rent  mijift  have  been  paid  by  Roger  Ofbal^ 
defton.  Here  both  fides  refted  the  evidence,  which  the  Lord 
Chief  Jujlice  fummed  up  to  the  following  tStBt. 

Lord  Chief  Juftice  i)tf  Grey — Gentlemen  of  this  Grand 
AssizeJ  you  are  to  determine  this  queftion  as  to  the  mere  right 
•  between  the  parties,  without  regarding  the  feifin  of  the  tenant 
or  thofe  from  whom  he  claims  tor  any  time  Ufs  than  Jixiy  years 
next  before  the  day  of  ifluing  the  demandant's  writ  if  right 
which  was  the  20th  day  of  November  in  the  twelfth  year  of  his 
prefent  Majefty's  reign  in  the  year  of  our  Lord  I77i»  for  if  the 
tenant  or  thofe  under  whom  lie  claims  have  been  wrongfully 
Jeifed  in  pofl*eflion  for  lefs  time  than  60  years  that  is  not  to  bar 
the  demandant  of  his  right. 

The  anceftor  of  Mr.  Tyffen  at  the  beginning  of  this  century 
was  lord  of  the  manor  ^Hackney  ;  the  lord  of  a  manor  my 
may  inclofe  as  much  of  the  wcifie  or  common  within  his  manor  as 
be  pleafes,  leaving  fufficient  for  the  tenants ;  but  the  grantee 
of  a  lord  cannot  inclofe  any  part  of  the  wafle  or  co^mmon 
without  the  confent  of  the  tenants  of  the  man9r  as  well 
as  the  lord;  and  therefore,  you  fee  that  the  .lord  of  this 
manor  has,  in  many  in({ances,  procured  the  confent  of  the 
tenants  for  himfelf  and  thofe  to  whom  be  hais  made  lea/es  of 
part  of  the  toafie^  to  inclofe  the  fame  and  to  build  thereupon, 
as  hath  been  proved  to  you  from  the  many  entries  of  prece&ts  to 
inquire,  &c.  in  the  nature  of  writs  of  ad  quod  damnum  and  the  re- 
turns thereof,  and  from  leii/es  made  in  confequence  thereof, 
which  have  been  produced  by  the  fteward  of  the  court  of  the 
^  manor  and  read  to  you. 

It  appears  that  this  ufage  has  prevailed  for  about  100  years; 
that  there  is  a  return  of  one  01  thefe  precepts  in  1706,  which 
fets  out  the  dimenfions  of  the  ^ound  in  queftion  upon  the  wajk 
.    .  which  Thomas  Flanders  might  inclofe  and  enjoy yir  his  otvn  %fe^ 

and  fays  that  he  ftiould  maintain  a  certain  water-courfe,  and 
that  neither  he,  his  htirs  or  affigns^  (hould  build  fo  and  fo^  as  is 
exprefted  in  the  return  which  has  been  read  to  you. 

It  appears  that  Tk&mas  Flanders  was  in  ptff^on  above  60  rears 
a^»  but  it  does  not  appear  that  he  had  my  grant  injee  ot  the 

premifes 
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premifes  in  quefiion ;  that  after  his  death  his  wife  took  adnini*  - 
Juration  of  h\%  perfonaleftate^  enjoyed  the  premifes  and  paid  iox« 
per  annum  rent  for  the  f^me  to  the  lord  of  the  manor  Hintil  her 
death ;  that  ihe  made  her  wUl^  anB  OJbaldtfton  fole  executor 
thereof  and  refiduary.  legatee,  wherein  (be  gives  him  power  to 
fell  the  premifes  in  queftion  to  make  good  the  legacies  in  th^ 
xjuill  it  the  perfonal  ylaU  fliould  not  be  fufficient ;  that  0/bal* ' 
defton  then  got  pofTeflion  of  the  premifes  and  paid  the  rent  for 
a  year  or  two.  At  this  time  the  manor  had  defcended  two 
deicents  fmce  the  year  1706,  for  the  demandant  was  born  in 
1717. 

John  Clarke  (the  father  of  the  tenant)  when  be  took  the  mort- 
gage in  i73o»  could  have  no  good  title  without  having  recourfe 
-  to  the  lora  of  the  manor,  from  whom  the  fame  muft  be  derived^ 
nor  does  it  apoear  that  he  made  any  inquiry  about  it  la 

1742  0/baldeJton  releafed  the  equity  of  reaempttoA  infee^  and  a 
jfne  was  levied  by  him  and  his  wife  to  the  ufe  of  John  Clarke  in 
Jce^  who  feems  to  have  taken  the  title  upon  the  length  of  pof^ 
feflion/for  there  is  not  the  leaft  reference  to  any  title  of  0/baL 
icfton^  fo  that  there  is  a  ground  to  fuppofe  fome  fraud  in  him. 

Gtorgt  Clarke  the  heir  of  'John  Clarkt  is  now  in  pofleflion,  and 
the  queftion  for  you  to  try  is,  whether  vou  fee  furacient  ground 
to  ^r^m^  that  in  the  year  1706,  or  thereabouts,  there  was  a 
grant  by  the  then  lora  of  the  manor  to  Thomas  Flanders  in  fee 
rcferving  a  quit-rent  ?  or  whether  there  was  only  a  lea/e  to  him 
for  41  years  which  was  expired  in  1747»  ^^  thereabouts  ?  One 
of  thefe  two  fa£ls  you  are  to  prejiime^  for  there  is  nothing  more 
than  prefumptiye  evidence  on  either  fide. 

The  counfel  on  the  part  of  the  tenant  Mr.  Clarke  rely  on 
th^Ge  circumfiancea,  viz*  that  the  tenants  of  the  manor  made  a 
return  to  the  precept  in  1706,  fetting  forth  that  they  had  viewed 
the  xvajle  ground  and  the  dimenfions  thereof  by  the  rod  which 
nii^ht  be  inclofed  by  Thomas  Flanders  for  his  own  ufe^  without, 
prejudice  to  the  lord  or  the  tenants  of  the  manor  of  the  QueenV 
fubjefis,  and  that  Flanders  nor  his  heirs  or  affigns  (hould  build 
thereon  fo  and  fo;  but  this  doth  not  imply  z grant  in  fee  to 

Flanders,-* It  is  alfo  obferved  for  ihe  tenant,  that  Flanders^ 

liis  heirs  and  affigns  were  to  do  fome  things,  as  appears  by  the 
rfturn  of  the  precept ;  thi$  is  only  a  ctrcumftance,  and  doth  not 
imply  a  grant  in  fee  ;  I  obfer\'e  that  moft  of  thefe  inquiries  by 
the  tenants  of  the^  manor  are,  whether  it  would  be  prejudicial  * ' 
if  the  lord  of  the  manor  hiraielf  (hould  inclofe,  but  there  is  no 
fuch  retHm  as  this  for  a  tenant  to  inclofe  reftrainii^  himt  his 
heirs  and  q^gns^  not  Cg  build  fo  ax:^  fo. 

Another 
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Another  matter  relied  upon  for  the  tenant  is,  that  if  it  vni 
a  Ita/e  to  Flanders  in  1706  for  41  years,  the  fame  expired  in 
1747,  and  from  that  time  until  the,  commencement  of  this  fuit 
(being  about  2^  years)  the  demandant  took  no  notice  thereof, 
and  if  this  had  been  an  ejeSment  he  would  have  been  barred ; 
this  is  much  relied  upon  as  a  ftrong pre/umphon  that  there  had 
been  a  grant  in  fee  to  Flanders. — As  to  the  fine,  if  the  party  conn^ 
for  thereto  \iras  only  tenant  for  years,  it  did  not  put  the  land- 
lord out  of  pofleflion. 

The  counfel  on  the  part  of  the  demandant  Mr.  Tyjfen  rely 
upon  the  ufage  of  thelc  precepts  to  inquire  and  the  returns 
thereof  and  the  leafes  made  in  confequcnce  thereof  for  100 
years  laft  paft,  but  it  muft  be  obferved  this  is  only  circumftance ; 
they  alfo  lay  the  premifes  have  been  enjoyed  and  gone  in  courfc 
as  a  perfonal  eftate;  but  as  to  that^  the  title  at  the  death  of  the 
widow  Flanders  feems  to  be  fomewhat  doubtful  ;  another  thing 
relied  on  is,  that  if  Clarkexkit.  tenant  fuffers,  it  is  by  his  father's 
defaolt,  for  he  took  the  eftate  from  Ofl^aldefton  without  any  title 
deeds,  upon  the  mere  poffeflioa  of  OJacddefton  ;  indeed  this  fhews 
fokn  Garie's  negligence ;  another  obfei-vation  is  made  from  the 
receiver's  accounts  pafled  in  the  court  of  Chancer)-,  that  the  rent 
was  received  as  due  upon  a  lea/e,  and  not  as  a  quit-jent ;  but  this^ 
I  think,  is  of  no  great  weight,  for  the  receiver  makes  out  the 
accounts. 

Now  J  will  ftate  the  fubftance  of  the  evidence  on  the  part  of 
the  tenant.  From  the  precept  and  return  thereof  and  the  whole 
tranfaflion  f hereupon  m  the  year  1706  no  grant  in  fee  ap- 
pears from  the  lord  to  Thomas  Flanders^  nothing  but  circum' 

fiances, In  the  mortgage  of  1736  by  Icaje  and  releafe^  Of 

baldejlon  covenants  that  he  has  a  right  to  convey  in  fee  fubjett 
to  a  qwi-rent  of  lOJ.  per  annum  payable  to  the  lord  of  th^ 
manor ;  in  1742  Ofbalaeflon  releafea  the  equity  of  redemption  in 

fee  to  John  Clarke ^  there  is  no  evidence  of  any  fraud  between 
them;  there  is  a  covenant  that  the  eftale  is  free  from  incum- 
brances except  the  guit-rent,  and  to  levy  2.  fine:  afterwards  in 
1742  ^{ine  was  levied  by  Ofhaldeflon  and  his  wife  to  the  ufe  of 
Jfonn  Clarke  the  father  of  the  tenant  in  fee ^  who  is  admiued  to 
be  his  heir;  pojfejjion  has  been  proved  to  he  in  the  father  and  fon 
from  that  time  until  this;  and  a  deed  poll  of  attornment  of  Of- 
baldejlon  and  the  tenants  to  John  Clarke  has  been  proved ;  ths^ 
as  is  prefumedy  might  be  ?ifee. 

The  fubftance  of  the  evidence  on  the  part  of  the  demandant. 
It  has  been  proved  that  the  demandant's  anceftors  have  been 
xnpoffejfion  and  lords  of  the  manor  of  Hackney^  before  the  year 

1706; 
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1706;  evidence  has  been  given  of  the  ufage  to  iffue  precepfs  to 
inquire  and  make  returns  thereto  in  the  nature  of  writs  of  ad 
quod  damnum^  whether  if  the  lord  Oiould  inclofe  fuch  a  parcel  of 
tpofle  it  would  be  prejudicial,  &c.  that  if  the  return  was,  tliat 
it  would  not  be  prejudicial,  &c*  he  ufed  to  inclofe  fo  much  fet 
out  in  fuch  returns  by  metes  and  bounds,  and  ufed  to  make 
leajes  thereof  for  terms  of  years ;  and  to  be  fure  he  might  iiave 
granted  the  fame  in  fee  ii  he  had  pleafed ;  but  by  the  ufage  it 
appears  they  were  all  leafes  for  years,  and  there  does  not  appear 
one  inftance  of  a  Erant  in  fee ;  out  tlic  ftewards  faid  he  never 
faw  any  entry  of  luch  lea/es  in  the  court-books  of  the  manor, 

As  to  the  draught  of  the  lea/e  which  came  out  of  Ofbaldejloh'% 
hand,  if  one  was  to  form  a  conjefture,  it  would  be  that  Mr.Tj^/i*s 
attorney  at  that  time  made  that  draught;  a  draught  is  the  lead 
kind  of  evidence  ;  the  intended  leflee  might  refufe  it,  either  be- 
caufe  he  wanted  to  have  9l  fee^  or, did  not  like  the  covenants  or 
conditions  therein;  nothing  appears  to  be  done  in  confequence 
of  the  draughts,  fo  there'  is  a  doubt  whether  there  was  ever  any 

Uafe  or  not. It  is  ftrange  how  both  parts  of  a  leafe  (if  there 

.ever  was  one)  could  be  loft  or  deftroyed;  \{  OJhaldeJlon  had  de- 
ftroyed  the  original  lenfe^  one  would  think  he  would  alfo  have  de- 
ftroyed the  draught,  but  there  is  no  evidence  of  any  fuch  de- 
'  ftruftion,  for  there  is  no  evidence  of  any  leafe,  nothing  but 
drcumjiances;  the  counterpart,  fuppofed  to  be  in  the  hands  of 
the  lord  of  the  manor  is  alio  loft  (it  ever  there  was  one;)  if  there 
was  a  leafe  it  might  be  for  gg  years  for  any  thing  that  appears, 
and  if  it  was  for  fo  long  term,  the  right  is  ftill  in  the  tenant 
Clarke;  I  think  thefe  draughts  the  very  weakeft  evidence  to  prove 
that  a  leafe  exifted  ;  if  you  prefume  ^here  was  a  lecfe  from  the  _ 
lender  evidence  of  thefe  draughts,  you  mvx&  prefume  it  was  for 
the  term  of  41  years  ;  this  is  the  fubftance  of  the  evidence  on 
both  fides,  upon  which  you  are  to  determine  whether  the  tenant 
has  a  greater  title  to  hold  the  tenements  in  queftion  to  him  and 
Yiis, heirs  or  whether  the  demandant  has  title  to  hold  the  fame  to 
him  and  his  heirs  as  he  hath  demanded  them.' 

The  recognitors  of  the  Grand  Assize  withdrew  for  about  [•AnewtrUl 
the  fpace  ot  half  ah  hour,  and  then  brought  in  a  verdifl  for  the  J^J*  JJJJ^ 
demandant.*  -  fufedtaodit 

feems  that  tim 
new  trial  will  be  granted  on  awritofrighf,  except  the  verdl^  be  flagrantly  wrong.    See  2  BUck*  Ref^ 
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Proceedings  in  a  writ  of  right  jbatmt  between  lyfieo 
Efq.  demandant^  and  Clarke  tenant. 

TKcorVoal  f^EORGE  the  Third,  by  tht  grace  of  C  O  D,  tA Great  Bri^ 
writofiigbt.  VT  ^^„^  France  and  Ireland^  King,  defender  of  the  £Mth,  ©r.  to 
the  (beriff  of  MiddUfex  greeting.  Command  Gearg^e  Qarke  thai 
he  juftly,  and  without  delay,  render  unto  Francis  Tohm  T^ea 
Efd.  ten  mefuages^  ten  garden^^  onejkop^  two  coach  Jtoufis^  three 
JiabUs^  and  two  acres  of  land  with  tne  appurtenances^  in  the  panjh 
^Saint  John  Hachney^  which  he  claims  to  be  his  right  and  in- 
heritance and  to  hold  of  ua  in  chief,  and  whereof  he  complains 
that  the  faid  Georre  Clarke  unjulliy  deforcesf  him,  and  ufileb  he 
fhall  fo  do,  and  if  the  dad  Francis  Jbhn  (hall  give  you  fecurity 
of  profecuting  hit  ciaim,.  then  fummon  by  fpoA  fummoners  the 
find  George  Clarke  that  he  appear  before  our  lattices  at  Wefimnjlet 
m  eight  days  of  Saint  Huary^  to  fliew  wherefore  be  bath  not 
done  it,  and  have  voo  there  the  fummoners  and  this  writ.  Wit<* 
nefs  Ourfelf  at  Jreftminfier  the  twentieth  day  oiNovemter^  in  the 
twelfth  year  of  our  reign. 

jIUoL 

{John  Doe. 
and 
KchardDoe. 

The  fummoners  of  the  within-named  George  Clarke  are 
James  Armfirong  and  David  Simp/bn. 

And  at  the  moft  ufual  door  of  the  parifli  church  of  5bm^  Jokt 
Jhckney  within  mentioned'  on  SuncU^  the  a9th  da^  of  Decmkr, 
in  the  year  within  Mnritten,  immediately  after  divine  ferviee  and 
fermon  ended,  I  did  caufe  public  proclamation  to  be  made  ac- 
cording  to  the  form  of  the  fiatute  in  liich  cafe  made  and  provided. 

CJokn  Wilkes  Efq.1 
The  Anfwfer  of -<  and  VSheriff. 

\Fred.BnttliSi\.    J 

George  Clarke  the  tenant  having  been  Ic^ly  fummoncd,  did 
not  appear  at  the  return  of  the  orijB[inal  writ,  but  made  de£uilt» 
thereupon  a  writ  of  grand  cape  iifued,  the  tenor  whereof  here 
follows. 

Tbt  writ ©f       GEORGE  the  Tlyd,  by  the  grace  oLG  O  D,  of  Great Bri^ 
frswd  ctfi.     ^^^^  France  and  Ireland^  King,  defender  of  the  bixh,-&c.  to  the 

(faeriff 


tlMwrit  of 
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(heriff  of  MiddUfex  greeting.  Take  into  our  hands  by  the  view  ot 
hoiifcft  and  lawful  men  of  your  county,  ten  meffuagts^  ten  gar^ 
densi  one  Jhop,  two  coach-houfes^  three Jlables^  and  two  acres  of 
land^  with  the  appurtenances^  in  the  paryh  of  Saint  John  Hackney^ 
which  Francis  John  Tyjfen  Efq.  in  oiir  court  before  our  juftices 
at  Wejiminjier  claims  to  be  his  right  and  inheritance,  and  to. 
hold, of  us  in  chi<;f,  and  whereof  he   romplains  that  George 
C/flri^  unjuftly  deforces  him,  by  our  ^rit  of  xvrii^  through  the    -. 
default  of  the  faid  George  Clarke:  and  the  day  of  the  caption    , 
made  known  to  our  juftices  at  Weftnnnfter  by  your  letters  fealed, 
and  fummon  by  good  fummoners  the  faid  George  Clarke  that  he 
be  before  our  juftices  at  Wejlmnjler  Jrom  the  day  of  Eafler  in 
ffteen  days^  thereof  tp  anfwer  and  to  fhew  wherefore  he  was  not 
in  our  court  before  our  juftices  at  Weftmin/ier  in  eight  days  of 
Saint  Hilary  laft  paft  as   he  was  fummoned,    and  have  vott 
there  the  names  oi  thoffe  by  whofe  view  you  fhall  have  (lone' 
this,  tlie  jummoners  and  this  writ.     Wkhefs  Sir  William  De 
Grey  Km.  at  We/tminjler  the  12th  day  oifehruary  in  the  twelfth 
year  of  our  reign» 

The  tenant  having  appeared  and  faved  hi&  default  at  the  re« 
turn  of  the  writ  oi  grand  cape,  the  demandant  declared,  and  the 
tenant  pleaded  the  general  iffue;  wbereupqn,  the  mife  bein^  . 
joined  upon  the  mere  rights  the  following  writ  offummons  iffued 
to  fummon  four  Knights  to  make  ekdion  ot  the  Grand 
Assize. 

GEORGE  the  Third,  bv  themce  of  GOD,  of  Great  Bri-  Writ  of  jbi. 
torn,  France  and  Ireland^  I^^ing,  ocfendcr  of  the  faith,  &c.  to  the  J^^tt  tT 
IheriiF  of  MiddUfex  greeting.     We  command  you  that  by  good  eua  the 
fumnK>ners  you  lammon  four  lawful  Knights  of  your  county,  OrjjidAflUe. 
girt  with  fwords,  that  they  be  before  oir  juftices  at  Weftmnfter^ 
on  the  morrow  of  All  fouls  ^   to  make  ele£lion  of  our  Gran  d 
Assize   between  Francis  Jokn  Tyffen  Efq.  demandant,    and 
George  Clarke  tenant,  of  ten  meffuages^  ten  gardens ^  onefftop,  two 
coach-houfes\  three  flableSy  and  two  acres  of  land  with  the  appttr- 
tenances,  in  the  parijh  of  Saint  John  Hc^ckney  in  your  county, 
whereof  the  faia  George  Clarke  in  our  fcune  court  hath  put  hhn- 
felf  upon  our  Grand  Assize,  by  praying  a  recoffnition  to  be 
made  whether  he  hath  a  greater  title  to  hold  the  tenements 
aforefaid,  with  the  appurtenances,  to  kirn  andjds  heirs  as  tenants 
thereof  as  he  now  holds  the  fame,  or  whether  the  faid  Francis 
Jokn  Tyffen  hath  title  to  hold  the  fame  tendnentar,  with  the  ap» 
purtenances  as  he  hath  demanded  the  fame,  and  have  you  there 
the  names  of  the  fummoners,  the  Knights,  and  this  writ.     Wit- 
nefs  Sir  William  De  Grey  Knt.  at  Weftmin^cr  the  30th  day  oijune 
'  in  the  tbirteeotb  year  ol'  one  reiffn. 

■  ^         Willes. 

The 
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The  tffiff 
writ  of  fum* 
mons  of  four 
knigbu* 


The  return 
of  the  attA 
writ  of  fu  in* 
mom  of  four 
knightk 


Booth  97. 


The  writ  of 
ntetnri.facm. 


FAOCfEEDINGS   IN   K  WftIT  OF  R16RT, 

The  fherifF  having  done  nothing  upon  the  writ  cf  f: 

of  four  Knights,  the  following  alias  writ  qJ Jummoms  ifluedaw 
turnable^r^^n  the  day  of  Saint  martin  injijtun,  days. 

GEORGE  the  Third,  hy  the  grace  of  GOD,  of  Greai  Bn^ 
tain^  France  and  Irdand^  King,  dcTender  of  the  f^th^  £f  j.  to  the 
flieriflFof  MiddUfex  greeting.  We  command  you,  as  before  ire 
have  commanded  you,  that  b)r  good  fummoners  you  funuDoa 
four  lawful  Kni^hts^  &c.  (as  in  the  firft  writ  of  lummons  ttr* 
batimj  witnefs  Sir  William  De  Grey  Knt.  at  W^minfttr^  the  6(Ii 
day  of  November^  in  the  fourteenth  year  of  our  reign. 

By  virtue  of  tliis  writ  to  me  direfted,  I  have  caufcd  Jawlu 
EfdaiU^  James  Hodges^  Philip  Dyot^^nA  George  Mercer^  four  law. 
ful  Knights  of  my  county  girt  with  fwords,  to  be  fummoned  by 
Henry  Fargufon  and  John  Whittaker  my  bailifis,  to  be  before  his 
Majefty's  juftices  at  the  day  and  place  within  mentioned,  to  do 
as  by  this  writ  they  are  required,  and  as  I  am  within  com- 
manded, the  faid  fummoners  are  and  each  of  them  is  mainprized 
by  John  Doe  and  Richard  Roe. 


r  Stephen  Sayer  Efq. 
0  and 

ImUiamLeeEiq.    3 


The  anfwer  of^  and  vSherilT. 


The  four  Knights  above-mentioned  appeared  in  court,  at  the 
return  of  the  ahas  writ  of  fummons ;  and,  being  placed  in  the 
jury-box,  on  the  north-nde  of  the  court  of  the  bench^  were  fe- 
verally  fworn  lawfully  and  truly  to  choofe  twelve  Knights  girt 
with  Iwords,  of  themlelves  and  others,  which  belt  know  and  will 
declare  or  fay  the  truth  between  the  parties. 

The  four  Knights  having  chofen  of  themfelves  and  others 
twenty  four  a  writ  of  venire  facias  iflued,  the  tenor  whereof  here 
followeth, 

GEORGE  the  Third,  by  the  grace  of  GOD,  of  Great  Bri. 
tain^  France  and  Ireland,  Kin<x,  defender  of  the  faith,  £?f .  to  the 
flieriffof  Middlefex  greeting.  We  command  you  that  you  caufe  to 
come  before  our  juftices  at  Weflminjler  from  the  day  of  Eafter  in 
one  month,  James  E/^aile  of  BunkilL-rpw,  James  Hodges  oxHigh^ 
gate^  Philip  Dyot  of  Byotflreet,  George  Mercer  of  Margaret^ 
Jlreet,  John  Waif  or d  of  BunhilUrow,  Edward  Hawkins  of  Ijeman* 
Jlreet^  Knts.  John  Spdler  of  Chrifl-church,  Gerrard  Howard  oi 
Hampflead,  Robert  Gary  of  the  fame,  Guy  Bryan  of  Chn/l-church^ 
Cadwallader  Coker  of  Oldflrect^  Roger  Griffin  of  yiington-romd^ 
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7ofeph  Kelline  oi  Cierhcnwell^  Tkpmas  Cogan  of  Iflington^  Lomiix 
iiyder  oi^FinchUy^  JVilliam  Addingion  of  Souiham^lon-row,  Thofnas 
Parry  oi  Berrursjlreet^  Charles  Shephtrd  ot  Buljlrode-jlrttt^  - 
Thomas  Lockwooa  ol  Edward-Jlrect^  George  Rdd  of  U/fon 
Grecn^  Harry  Parker  .of  Neivmanjlreet,  WiUiani  Baker  of  Port-' 
manjiiuare,  Joftpk  WiUon  of  Queen  Ann-Jlreet^  and  Leonard  Morfe 
of  the  fame  Efqrs.  recognitors  chofen  to  make  recognition  of 
our  Grand  Assize,  between  Francis  John  Tyjfen  Efq.  demand-  "  » 
ant,  and  George  Clarkfi  tenant,  of  ten  mffjuages^  ten  gardens^  one 
Jlwp^  txiH)  coach  Jioufes^  three  JlabUsy  and  two  acres  of  land  with 
the  appurtenances^  in  the  parijii  of  Saint  John  Hackney  in  your 
county^  whereof  the  faid  George  Clarke  in  our  fame  court  hath 
put  himfclf  upon  our  Grand  Assize  by  praying  a  recognition 
lo  be  pfiade,  whetlier  he  hath  a  greater  title  to  liold  the  tene- 
ments aforefaid,  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  thereof  as  hfe  now  holds  the  fame,  or  whether  the  faid 
Francis  John  Tyjfen  hath  title  to  hold  the  fame  tenements  with 
the  appurtenances  as  he  hath  demanded  the  fame,  and  have  you 
there  this  writ;  witnefs  Sir  William  DcGrey  Knt.  at  Wejlminjlcr 
the  12th  day  of  February  in  the  fourteenth  year  of  our  reign. 

Here  n^xt  follows  the  entry  of  the  whole  record  upon  the 
roll  Tnumber  439)  among  the  pleas  of  land  of  Trinity  term  in 
the  tnirteenth  year  of  King  George  the  Third. 

MIDDLESEX,  (to  vf'n)  Francis  John  Tj^en  Efq.  by  John  The  count. 
Vernon  his  attorney  demands  againft  George, Clarke  ten  meff'uageSf  "J^^' 
ten  gardens^  one  jhop,  two  coach-houfes,  three  Jlables,  and  two  ^  *^ 
acres  of  land  with  the  appurtenances,  in  the  parifh  of  Saint  John 
Hackney,  as  his  right  and  inheritance  by  writ  of  Uic  Lord  the  - ' 

King  of  right,  and  thereupon  he  faith  that  Francis  Tyjfen  .Efq^ 
father  of  him  the  faid  Francis  John,  was  feifed  of  the  tenement? 
aforefaid  with  the  appurtenances  in  his  demefne  as  of  fee  and 
right  in  the  tihie  of  peace,  in  the  time  of  the  Lord  ueorge  the 
firft  late  King  of  Great  Britain,  (to  wit)  within  Jtxty  years  now 
lajl  poll,  by  taking  the  tfplees  thereof  to  llie  value,  ^c.  and  from 
'^^"  ^         'thefaC       ■'       '  '■  '  "      —'"--• 


the  laid  Francis  the  father,  the  right  defccnded  to  the  faid  Francis 
John,  who  now  demands  as  fon  and  heir  of  the  faid  Francis 
his  father,  and  that  fuch  is  his  right  he.  offers,  &c.  Aiid  the  The  defsnct* 
faid  George  Clarke  by  John  Swale  his  attorney  comes  and  dc,  ^^^^^^ 
fends  the  right  of  the  laid  Francis  John  Tyffen,  and  the  feifin  of  ^ 
the  faid  Francis  Tyjfen  when,  £5?c.  and  the  whole,  6?f .  arid  what- 
foever,  G?c.  and  moftly   of  the  tenements  aforefaid   as  of  fek 
and  right,  &c.  and  he  puts  himfclf  on  the  Grand  Assize  of  The  tenant 
our  Lord  the  king,  and  he  prays  a  recognition  to  be  made,  whe*  conciuatshit 
ther  he  the  faid  George  Clarke  has  a  greater  title  to  hold  the  5j^!^^r 
tenements  aforefaid  with  the  appurtenances  io  him  and  his  heirs  ' 

as  tenants  thereof  as  he  now  holds  the  fame,  or  whether  the 
Vol.  IlL  o  o  faid 
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UCm  h         fiud  Fronds  Johm  T\ffen  has  title  to  bold  tbe  £niie  tenemems 

J^ac'  "PM    with  tbe  appurtenances  as  he  has  above  demanded  the  (ame, 

^^''^^'&c.  and  tbe  faid  Francis  John  T\fm  doth  the  like:  therefore 

%vnuQM%     the  (beriflf  is  commanded  that  heTumnioo  by  good  fununonen 

?J^         four  bwful  knighu  of  his  county  gin  with  fwords,  that  they 

2J^^^      be  herein  the  morrow  of  M-femU  nextcoming,  tomakeeledion 

CrtUj^/atu  of  tht  offize  aforefaid;  tbe  lame  day  is  given  to  the  parties  afcrc- 

aid  here,  to  hear  theeledion  of  the  affile  afocelaicL,  &c.  as  which 

day  here  come  as  well  the  iaid  fronds  John  Tyffen  as  the  faid 

George  Clarke  by  their  attomies  aforefaid,  and  the  Iherifl*  bath 

not  lent  the  writ ;  therefore  as  before,  the  fheriff  is  commanded 

that  he  fummon  by  good  fummoners  four  lawful  Knights  of  his 

county  girt  with  fwords,  that  they  be  ha^from  He  day  ef 

Saint  Martin  mfjieen  days  riext  coming,  to  make  ele£Uoo  of  tit 

affize  aforefaid,  the  fame  day  is  given  to  the  parties  aforelaid 

here  to  hear  the  elcdion  of  the  e^ze  aforefaid,  &c.  at  which 

day  here  come  as  well  the  faid  Frauds    Tokn  Tyffen  as  the  faid 

"Hie  vtwB     George  Qarke  by  their  attomies  aforefaid,  and  the  fheriflf,  (to 

tb»«ai:         inrit)  Stephen  Sayer  Efq.  amd  William  Lte  Efq.  now  rctunu  that 

he  had  caofed  to  be  fummoned  James  Efdaihs  James  Hodga^ 

Philip  Dyot^  and  George  Mercp-^four  laafiu  Knighls  of  his  count)* 

E'rt  %rith  fwoxds,  by  Henry  tergfJon  and  John  Wkittaker  his 
liliSs,  to  be  here  from  the  day  ef^aini  Martin^  in  Jifietn  days 
aforefaid,  to  do  as  the  fame  writ  commands  and  requires,  and 
that  the  faid  fummoners  are  and  each  of  them  is  mainpriied  by 
Tbt'ibiir  •7^^'*  ^^  ^nd  Richard  Roe^  whereupon  the  faid  James  Efdaili^ 
knifbttiip.  James  Hodges^  Philip  Dyot  and  George  Mercer^  four  lawful 
P«>ar  actf  eieft  Knights  of  the  county  aforefaid,  girt  with  fwords,  being  called 
^f£^  '"  ^^^^  proper  perfons  come,  and  being  fwom  upon  their  oath 
^^^  in  the  prcfence  of  the  parties  aforefaid,  chofe  of  themfelves  and 

others  twenty-four,  (to  wit)  James  EJdaile^  James  Hodges^  Pkihp 
Dyot^  George  Mercer^  John  U^alford^  Edward  Hawkins^  Knights, 
John  SpilUr^  Gerrard  Howard^  Robert  Gary ^  Guy  Bryan ^   Cad. 
wallader  Coker^  Rotrer  Grifia^   Jofiph  Kdling^,  Thomas  Cogan^ 
Lomax  Ryder ^  fVtlaam  Ad^ngton^  Thomas  Parry^  Charles  Snep* 
herd^  Thomas  Lockwood,  George  Rdd^  Harry  Parker^  WiUiam 
Baker ^  Jofeph  Wilton^  and  Leonard  Morfe^  Efqrs.  good  and  law. 
ful  men  of  the  county  aforefaid,  who  neither  are  of  kin  to  the 
faid  Frands  John  Tyffen  nor  to  the  faid  George  Clarke^  to  mwkt 
recognition  of  the  Grand  Aflize  aforefaid,  therefore  the  (heiiff 
Wbemipwi     "  commanded  that  he  caufc  them  to  come  here  on  the  oBave  of 
t^Vtmrifacm  Saint  Hilary  to  make  the  recognition  aforefaid,  the  fame  day 
h  iwded.      is  given  to  the  parties  aforefaid  here,  &c.  at  which  day  here  come 
as  well  the  faid  Frands  John  Tyffen^  as  the  faid  George  Clarke  by 
their  attomies  aforefaid,  and  the  fhcrifT  hath  not  fent  the  writ, 
therefore  as  before  the  fheriflT  is  commanded  that  he  caufc  them 
to  come  here,  Jrom  the  day  of  Eajler  in*  one  months  to  make  the 
1  recognition 
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recognition  aforefaid,  the  fame  day  is  given  to  the  parties  afore* 

faid  here,  &c.  at  which  day  here  come  as  well  the  faid  Frands 

John  Tyjfcn  as  the  faid  George  Clarke  by  their  attgrnies  aforefaid, 

and  the  recognitors  of  the  qfize^  whereqf  mention  is  above  made»  Tbc  ncof- 

being  called  come,  and  certain  of  them,  (to  wit)  James  EJdaile^  nitori  of  the 

Jaffus  Hodges,  Philip  Dyot,  Georre  Mercer,  John  Walford,  Knts/^^  «»*» 

John  Spiller,  Gerrard  Howard^  Lodwallackr  Coher,  Roger  Griffin^ 

J^ph  KeUing,  Thomas  Cogan,  Lomax  Ryder,  WdHamMdifigton^ 

Jnomas  Parry,  Charles  Shepherd,  and  Thomas  LockzJood,  £fars. 

being  elefieo,  tried  and  fworn  upon  their  oath  fay,  that  the  laid  and  belnc 

Francis  John  Tyjfen  hath  greater  title  to  hold  the  faid  tene-  ^woragtvet 

ments  with  the  appurtenances  to  him  and  his  heirs,  as  he  above  Jemi^dttt^ 

demandeth  the  fame,  than  the  faid  George  Clarke,  to  hold  the 

fame  as  he  now  holdeth  them,  as  the  faid  Francis  John  Tyffen 

by  his  aibrefaid  writ  hath  fuppofed ;  therefore  it  is  confidered  judgment 

that  the  faid  Francis  John  Tyffen  recover  his  feifm  againft  the  fai(|  that  he  do 

George  Clarke  of  the  tenements  aforefaid,  with  the  appurtenances,  ^^^^  ^ 

to  hold  to  him  and  his  heirs,  quit  of  the  faid  George  Uarke  and  his  ^'^ 

heirs  for  ever;  and  the  faid  George  Clarke  in  mercy,  '0r.  Mercy. 

In  the  Common  Pleas,  Eqfter  term,  in  the  thirteenth 
year  of  the  rcign  King  George  the  Third. 

TYSSEN  Efq.  againft  Clarke,  Thur/day  the  13th  of  May,  The  rote  of 
upon  reading  a  rule  made  between  the  faid  parties  on  the  9th  of  ^^  ]J[^ 
February  in  Hilary  term  laft,  and  upon  hearinjg  counfel  on  both  "c^Sktful 
fides,  and  the  demandant  by  his  counfel  hereby  confentinff  that  U*before 
the  tenant  upon  the  trial  of  this  caufe  fhall  give  in  evidence  "*«n«^«<'  m 
that  ^fine  was  levied  in  Michaelmas  term,  in  the  fixteenth  year    l****^^ 
of  the  reign  of  his  late  Majefty  King  &^r^e  the  Second,  between 
John  Clarke  the  late  father  ot  the  laid  tenant  in  this  caufe  as 
plaintiff,  and  Roger  Oftmldejlon  and  Sarah  his  wife  deforceants 
of  the  tenements  in  the  demandant's  declaration  mentioned,  and 
that  the  fame  was  ingrofled  and  afterwards  publickly  and  openly 
read  and  proclaimed  according  to  the  form  of  tne  ftatute  in 
fuch  cafe  made  and  provided,  and  that  fuch^;i^  was  levied  to 
the  ufe  of  the  faid  Jonn  Clarke  and  his  heirs,  and  by  virtue  thereof 
ihc  faid  John  Clarke  entered  into  the  faid  tenements  with  the 
appurtenances,  and  thereby  became  Jei/ed  thereof  in  his  demefne 
^^'  ?f/^*  ^nd  that  he  died  feifed  afterwards,  and  ,that  the  laid 
George  C/arke  the  tenant  was  his  heir,    and  that   neither  did 
Francis  T^en  the  father,'  nor  Francis  John  Tyjfen  the  fon,  at  any 
time  withm  five  years  next  after  the  proclamations   had  and 
made,  purfue  his  title,  claim  or  intereft,  in  or  to  the  faid  tene* 
jnents,  or  any  part  thereof,  by  way  of  aflion  or  lawful  entry, 

and 
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smd  the  tenant  by  his  coQnfd  hereby  confeHthig  that  the  de- 
snandant  on  the  faid  trial,  Ihall  be  at  liberty  if>  give  in  evidence 
that  they  who  were  {Mirties  lo  the  fsiid^^^^  or  any  of  them,  at 
the  time  of  levying,  the  hid  JSne  had  nothing  in  the  hremifis ; 
it  is  ordered  that  the  fccond.ptea  pleaded  in  this  caufe  be  ftruck 
cot.    Byth^tourti  ', 

On  the  motion  of  JScrjeant  HValktr  for  the  tenant,  SerjefiiKt 
B^rktndiox  the  delnandant. 

FqthergilL 


THE  END  OF  THE  THIRD  VOLUME. 
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